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Sentence Reduced From One

Year To 4 Months

()

CHIEF JUSTIC

" JUDGE'S SENTENCE ““NOT
CALLED FOR

Petitions Of Mr. C. D. Nayagam
“And Mr. C. N. Annadurai Dismissed

(Before the Chief Justice &
Abdur Rahman. J.)

Their Lordships delivered
separate but concurring judg-
ments in the appeal preferred
by Swami  Arunagirinathar
against his conviction by the
Third Presidency Magistrate for

an offence nnder Section 7 (1) A [}

of the Criminal Law, Amend-
ment Act read with Section 1171
of the Indian Penal Code
the sentence of one year = rigo-
rous imprisonment awarded to
him

Their Lordships overruled the
contention of the appellant’s
Counsel that the. Act was not
@ow in force and that it was not
in force in the Madras Presi-
dency and that the abetment of
an offence under Section 7 (1) A
did not constitute an offence
punishable by law. Their Lord-
ships, however, held that  the
sentence of one. year rigorous
imprisonment was not_called for
and reduced it'to ‘one of ' four
months. "

The Chief Justide,’ in. tha
course of his judgment, observed
that the | appellant (Swami
Arunagirinathar) was. charged
with three offences under
tion 7 (1) A of the Criminsl Law
Amendment Act read . with Sec-
tion 117 of the. Indian  Penal
Code and had been -sentenced on
each charge to one -year's
rigorous imprisonment, . the sen-
tences to run concurrently.

Their Lordships  .also dis-
missed the petitions of Messrs.
©C. N. Annadurai and C.
Nayagam to quash proceedings
pending against them in the
Presidency Magistrate’s Court
for similar offences,

Referring to ' the | wordings of
Section 7 (1) A of the Criminal
Law Amendment Act, and Sec-
tion 117 of the Indian Penal
Code, His TLordship  observed
that under the fornier  anyone
who, with intent to  causing a
person to do any act which he

~has a right to do or to =abstain
from doing it, would be guilty of
an offence and render himself
diable to punishment. The
“Criminal Law Amondmert Act,
932, for the first time added to
he list of crimes what was
i ially known as ’'Picket-

It was not necessary,
ciroumstandos, which. 16d to

uficed - s0-far-as

Nor was the Court called n
40 enquire into the policy of the
Avplication of the Aot.

and;a.nd observed that the Govern-
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, 'His Court, His Lordship continued, a|
added, to enquire into|number of legal it
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the Court had to  consider 'was
whether the facts alleged by ‘the,
prosecution would - bring = the
offence within the section. If
the proyed facts constituted an
offence within the .meaning of
the section, then the Court must
apply itund could mot enter
upou a discussion whether other
means existed of vindicating the
aw.

The Chief Justice then hriefly
roviewed the facts of the case

ment order relating to the teach-
ing of. Hindustani "“aroused a
great deal of ‘resentment ~ in
parts of the country” and  asa
result,  one ' Anti-Hindustani
League was iestablished. His
Lordship referred to the holding
of public' meetings, calling  for
volunteers by the League  and
the arrangements ‘made = for
carrying: ono of - “‘Satyagraha’
and observed that the appellant
was in charge of the movement
after Siyananda Adigal was ar-
rested. The appellant addressed
three public mestings: on  the
10th,13th and 14th June : last,
The case for the prosecution was
that at these: 'meetings, - the
appellant incited the Hhearers to
picket the house of the hon. Mr.
C. Rajagopalachariar, the Pre-
mier, with a view to compelling

invalid because the Governor-
General had not taken the steps
contemplated by the first clause
of sub-section 2 of Sectipn 67-B

| of the. Government of India Act,
11919; (3) the extensions of the

Criminal Law Amendment Act,
1932, to the province of Madras
had not been properly notified
but even if it had been so mnotifi-
ed. the notification had lost its
validity; (4) even if Section 7(1)
A of the Criminal Law Amend-
ment Act, 1932, is in force, !:he
Act does not apply to px_cke(:mg
of the house of the Premier: (5)
There caxn be no offence of abat-
ment of an offence under Section
7 (1);A of the  Criminal Law
Amendment Act.

The Criminal. Law- Amend-
ment Act, 1932, was passed b!y
the Indian Legislature, His
Lordship continued, aud was
made to extend to the whole of
British India, British Baluchis-
tan and . the Santal Parghanas.
As it originally stood, the Act
was to.remain in force for three

was one . for the Governor
General alone to decide; he was
the sole judge of such matters.
The Governor Gencr.l ised

In fact, no attempt was made to
Tofute the evidence. It had also
been proved that the mee%ings

the power and the enactment
became the law of the laud.

In regard to the contention of
the appellant’s courisel that the
(Act was not in force in Madras,
the Chief Justice observed that:
the notification of the Govern-
ment of Madras in December

1932 applied the Aet to the
province of Madras. The fact
that it~ was mnot ' renmotified

in 1935 would not affect its
application to the presidency.
The Act was still legal and His
Lordship added that he had no
hesitation in  holding thit the
Act as it mnow stood had been
validly notified.

His Lordship then dealt with
the contention of the appellant’s
counsel that the Act could not
be applied to picketing of public
servants ‘and that it must be
deemed to apply only to picket-
ing of  private individuals. Tt

q

ears from its com ent
gn the 19th December 1932. On
the 26th December 1932, the
Government of Madras nofified
the application of the Act fo the
Presidency of Madras but owing
to an error in the notification, it
was re-notified on the 4th Janu-
ary 1933, the notification being
published in the Fort St. George

introduced;in the Indian Legis-
Iature, Certain sections of the
Actof 1932 were repealed, but
Section 7 was not repealed. The
section. which limited the Act to
three years was. repealed.
Bill was iatroduced in the As-
sembly on the 2nd September,
1935, rejected by the Assembly
on the 12th, passed by the Coun-
cil of State on the 28th and
certified by the Governor-Geno-
ralorr tho. 4th October  under
power vested in him by Section
67-B of the Government of Indin
Act; 1919. By Act XX of 1937,
the Act of 1935 was repealed but
provision. was made in the
former Act to prevent the re-
peal affecting the validity of
amendments made by, the Act of
1935. Further, the General
Clauses Act XIX of 1936 was
amended to provide expressly
that such . repeal would not
affect the original Act.
Referring to the first legal
argument raised by counsel for
the appellant, the Chief Justice
observed that in view of the

him to take steps to withdraw
the order which the Government

had issued with regard o - the;
teaching - of« ' Hindustani in
schools. From the dst 4o the

29th Juns; the Premier's  house
was picketed by bodies of:volun-
teers and the Picketing was

“certainly ‘more
than peaceful.” The “appellans
was charged with  the offences

provision made in the General
Clauses Amending Act, 1936, and

was that for the
purpose of deciding “the quastion
of ‘application of the Section,
there was nothing in'the Act ¢
indicate ' that public servants
whose  houses wers picketed

Gazette of the 10th Januery. In!section 7, the
1933, the Bill which was “aftex- | loiter at or near a plage, where
wards enacted into the Criminal |the person
Law Amendment Act, 1935, was 'carried on business or happened

The"

could not claim the remedy
under the section. All that the
Actrequired was that before a
person was convieted under
offender should

resided, worked or

to be, with intent  to cause that
person to abstain from doing or
to do what he had a right todo
or abstain from"‘doing. The ex-
planation to the  section stated
that encouragement of indigen-
ous industries  or ‘advocacy of
temperance without commission
of any of the act mentioned in
this section  would = not come
within the scope of the section.
The section clearly applied to
picketing. Becauss a person
held a public offize, the law did

not allow him to be molest-
ed even for political
purposes.  He' was just as

much entitled to the protection
of the law as'anyone else. His
Lordship obs:rved thathe could
see no justification for the plea
that the offence lated in

were attended by large n b
of people and there was no doubt
the appellant did incite his hea-
rers to loiter in front of the house
of the Premier with a view  to
compel the Premier to take steps
to shange the Government Order.
The Premier was entitled to say
that he would not  change or re-
peal the order which embodied
the policy of the Government in
regard to the language and he
could not be cogpelled by the
means  adopted by the
appellant and his supporters to
change the order. The evidence
showed further that for nearly a
month picketers assembled in
considerable numbers in front of
the Premier’s house and loitered
there within the meaning of
Section 7 for the purpose of com-
pelling him to do something
which he had the right to abstain
from doing. The action of the
people who assembled in front of
the Premier’s house was not en-
tirely coufined to loitering ; but
for the purposes of the present
case, His Lordship did no$ think
it necessary to go beyond “loite-
ring.” The offence with which
the appellant had been clmx‘gedci

His  Lordship  held, a
been proved and the ap-
pellant was rightly convic-

ted of abetting, He had abetted
an offence which fell within the
four corners: of Section 7 an

had rendered himself liable to
punishment.

The Seatence Raduced

It was argued, His Lordship
continued, that the punishment
awarded by the trial judge was
excessive. Inasmuch as this
constituted the first offence of
the appellant and the ' circums-
tances of the case, were ssome-
what unusual. His Lordship con
sidered that the semtence of
twelve months rigorous impri-
sonment was not called for. The
crime was a serious one and im
prisonment was called for. His
Lordship, however, thought that
in the circumstances of the case,
the sentence should be  reduced
from one of twelve months’

i impri t to one of

the section, when committed in
Tespect _af a  public servant,
whether high or low, should g

\

unpunished. .

With regard to the comtention
that there could be nc abetment
of an offence under Sec. 7 (1) A,
His Lordship added that it was
admitted that if the -Criminal

Section 4 of the Criminal ~Law|Law Amendment Act, 1932 was

Amendment  (Repealing
Amending Act), Act of 1937, it
‘was not open to the appellant to
contend that the Act of 1932 had

'been repealed.

Referring to the  seecond con-
tention of the appellant, that the

under Section7 (1) © A of - the|Act . of 1933 . ‘was . invalid
Criminal Law Amendment Act|b the G G 1
réad with Section 117

of  the
Iodian Penal‘Gode. i

After stating . the _ three
charges against  the appellant,
His Lordship observed that!
after a lengthy enquiry, the[
Third Presidency Magistrate
found the appellent . guilty ‘and
sentenced him to undergo rigor-
ous imprisonment for one year
on_each of the charges, the
seatencas to run gonourrently.

The Legal Aspect
In the Court below and in this

did ' not *follow ‘the procedure
contomplatea in ‘Section 67 B-2
o' the Government of India Act,
1919, the Chief Justice observed
that the areument  of the appe-
llant's  counsel ' ignored  the
proviio to' the ' section. Under
the ' provico;  the  Governor-
General had power to bring the
Act . into operation if, in his
opinionsa state of e nergency ex-
jsted in the country warranting
such action. It was not soggest-
ed that His Majesty in Couneil
disallowed the Act certified by
the Governor-General. It was
'a fact that the gorunor Gene-

were
advanced on ‘‘behalf of the]
&

t and wore as fol.
R R

onger in
force, it having been repeatsd by,
the Avt of 1937; (2) the Criminal)
& Act, 1932,

isjthe 1

ralin his. powers

Sibo
Taquired was that rernor
Goneral - should = exercise his
power. n whether

The dquestia:
orosiould

s hg'ﬁd's:;b-lhspectbr-wus nof cross-

and, to be ddemed to be a special law

within the meaning of the
Indian Penal Code, then there
could be abetment of -an offence
under  Section 7 (}) A of the

four months and ‘it was to be
applied to each charge, the
sentences to run concurrently.

His Lordship Mr. Justice
Abdur Rahman = then delivered
judgment agreeing with the
Chief Justice = and holding that
the legal objections raised by
the Counsel for  the appellant
were devoid . of any force and
must be overraled. His Lordship
in the course - of the judgmeu?
discussed at - length  the lega
aspect of the case.

a

Criminal Law Al t Act,
1932. His Lordship observed that
he was in complete . agrsement
with  the opinion expressed
in Ratanlal’s ‘Law of Crimes”,
page 78 that the ‘special laws’
contemplated in Saction 41 were
laws suoch as Excise, Opium
and Caftle Trespass Acts,
which created ash offences.
The Actof 1932 dealt with
picketing and made it an offence.
in certain  circumsiances. The
Act applied to a particular
subject, namely, picketing and
therefore abetment under the Act
was an _ offence. His Lordship
held that the appellant had becn
lawfully charged with abetment.
Dealing with the merits of the
appeal, His Lordship observed
that it had been proved that the
appellant’s speeches of the 10th,

ht 13th and 14th June last had been
tﬁ tnkenmxgaliﬁxthmd The Short-

M:. Nay ’s Petition Di
‘With regard to the other two
petitions to quash proceedings
pending against Mr. C. N. Anna-
dorai and Mr.C. D. Nayagam,
Their Lordsh:ps observed that
the reasons given in the appeal
applied also in  the case of the
two petitions and in  that view
Their Lordships dismissed the
petitions.
Mr. S. Muthia Mudaliar  sub-
mitt-1 that in view of the age
of t 14 appellant, the Court might

simple imprisonment.
Mr. Justice Abdur Rahman:
him. 4
Mr. Muthia Mudaliar submit-
ted that sinc® the appellant was
an oléman, he might not be able
to do 1 abour (
rigorous imprisonment.

ed as to the of

the transcript. No evidence was

tg-axoreiged T

at the statements
v the aongllant,

let in to’show thy
enade

is for the Jail authorities to see
what kind of labour he can do.

conv -rt the sentence into one of |

The Jail doctor will take care of[

involved in| :

Mr. Justice Abdur Rahman: It :
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