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Where & shebait of & Hindu temple leaged out on petmanent cowls, a houss

gite belonging to the temple on which there were some ruins and which was nat °

fetching any income, on a premium of Rs. 93-12-0 to the trustees of another charity
" and the succeeding shebait sued for n declaration that the permanent lease was
* invalid and for recovery of possession of the site ‘after demollshmg the bulldmgs
whioh the lessees had erected on the site. - ;

Held, the -grant of a lease-in perpetuity of debutter lands at "a fixed rent
requires to be justified by unayvoidable neeessxty and an abgolute alienation of the
_ property in perpetuity in consideration of a8 premlum algo requires to be justified
by the same kind of necessity. - -

The power of the manager of an infant heir to' whose position that”'of s
shebait is analogous, to charge an estate not his own is under the Hindu Law a
limited and qualified power. It can only be exercised rightly in acase of nead or
for tHe benefit of the estate. It is impossible to give a precise definition of the
expression ** benefit to the estate ” 80 as to be applicable to all cases. The prege:-
vation of the estate from extinetion, the defence against hostile litigation affect:
ing it, the protection of it of portions from m]ury or detenoratlon by ﬁhese and
such like things would be obviously benefits. N

A ghebait would not be justified in selling debutter land =olely for the purposé
of gotting ocapital to embark on a money lendmg business, however "attractive and
lucrative money lending may be. ' o '

Where there is no_deed of endowment, the rules acoording to which  the pro-
perty and its income are to be dealt with in order to carry out-the intention.of the
original endower can only be agoertained by inference from the practice proved by
ev1denoe, to have been followed in the particularcase. But-these rules, so tobe
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inferred must not be inconsistent with or repugnant to the very nature and
purpose of the endowment. If, for instance, the worship of the idol in the temple
be intended to be perpatual, the prezervation and use of the dedicated property to
support and maintain that worship, must bs assumed to have been intended to be

. Perpetual. A rule, therefore which would authorise and empower the shebait of

suoh a temple, ‘arbifrarily and at his own mere will and pleasure to alienate the
dedicated property either bit by bit or en'bloc would be so repugnant to the
whole purpose 'and objeot of the eniowment that it could not rationally be held
to exobody the intention of the original endower.

The existence of an ancient custom is = question of mixed law and fact. To
find an ancient custom, the judge has first o find what were the things- nctual-
1y done in alleged pursuance of custom and then has to determine whether these

facts so found satisfy the requirements of thelaw. This latter is a question of
law and not of fact. :

Appeal against a decree of the Madras High Court, reversing
a decree of the Additional Subordinate J udge of Madura and

- restoring a decree of the District Munsif of Sivaganga.

The facts of the case sufficiently appear from their Liord-
ships’ judgment. .The suit was brought by the respondgnt as
Shebait of the Subramaniaswamy Devastanam, to set aside the
alienation in perpetuity of certain land made in consideration of a
premium by his predecessor. The District Munsif of Sivagangs
held that such alienation was absolutely beyond the competency-
of the Shebait and decreed the suit. On appeal the Additional
Subordinate Judge reversed shis, dacision, holding that by local
custom or usage the head of the temple could grant permanent

leases for housebuilding and that the particular lease impeached

was an act of prudent management. Respondent preferred a
second appeal and the Higk Cours (Wallis and Krishnaswami
Aiyar, JJ.) restored the original decree:

Hence this appeal.
"De Gruyther K. C., with him Dube, for Appellants :—The

-whole question here is whether the lease impeached was prudent.

To decide this it is necessary to consider the circumstances how and
why was the lease made. We have findings that it was in fact

.prudent, but respondents impeach it as being beyond the Shebait’s

power whether prudent or not.

[Sir Erle Richards : I don’t admit it was prudent butb my con-
tention is that it was wltra vires].

@

[Lord Parmoor-: In this country you have consecrated land,
which is not being vsed, but which you cannot alienate. | ’
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As to the powers of the manager of a Mutt, see” Prosummo
Kumart Debya v. Golab Chand Baboo 1, Konwur Doorganath Roy
v. Ram Chunder Sen 2. In the first case it-was laid down by ths
Board that although a grant in perpetuity by a Shebait would ke
prima facie a breach of trust, it might be warranted :

- (1) by the terms of the original endowment, (2) by usage o
(8) was in some way beneficial to the interest of the trust. Al
three of these grounds are found here.

‘The High Court has held that the evidence of usage is nct
" sufficient to support a custom. Their main ground is that the
earliest instance of permanent leage is in 1870 ; but this is incor-
rect, as there is filed a lease of 1856 reciting the custom. Apart
from this they had no jurisdiction to set aside the Subordinate
Judge’s finding that the custom exists: it is a finding of fact and
binds them. ‘ '

-In some of the cases it is said such a leage can only be sup-
portegd by “ necessity . Necessity is a relative term : I submib :t
is sufficient that the alienation is for the benefit of the estate. In
Murugesam Pillay V. Manikkavasaka 8, it was held that tke
Shebait can charge Mutt property for litigation affecting the Muts.

. [Viscount Haldane -—A trustee is entitled to his costs, charges
" and expenses, and when he has incurred them he can get them
out of the estate.] :

The Pandara is not a trustee but manager. The real analogy
is that of the guardian ¢f a minor. The term ™ “ Necessity ” s
taken from Hunooman Persaud Panday v. Munraj Koonweree i,
. where Liord Justice Knight Bruce (at pp. 428 &c.) discusses &t
length the powers of the manager 'for an infant heir. ]

In recent cases this Board has invariably laid down that the
true test of a Shebait’s powers is whether the acts would be uphekd
if he were the guardian of an infant. ~

[Coungel then went into the facts. to show that the lease was
an act of good management. ]

[Ser Erle Richards: This question of necessity is a questicn
of fact. It was not raised in the pleadings or in the Gourts belo
and is not now open.]

Of the cases on which the High Court rel1ed a8 establishirg
that the manager of a temple cannot grant a permanent lease

1. (1875) L. R. 2 1. A. 145, 2. (1876) L. R, 4 I. A. 562,
8. (1917) LL.R. 40 M. 402: 82 M.L..J. 869. 4. (1866) 6 M. 1. A. p. 893.
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8. P. R. 8. Mayandi Chettiar v. Chokkalingam Pillaz 1, besides

that it was ez parte, is not really :n point. - The question decided

.was whether the parakudis had a permanent tenure and it was
-held that they had not. The operative part of the judgment

beging at p. 92 : the remarks at p. 88 are obiter dicta.

In Abhiram Goswams v. Shyama Charan Nandi 2, the village
leased was the whole endowment, and the d1sp051t10n was held
invalid on that ground. ,

Reference was also msde to Shibeshwari Debi v. . Mathur-
anath Acharjr 3: Vidyapure Tirtha S'wa,m?, v. Vidyanidhi Tirtha
S'wa,mz 4, .

" B. Dube, followed :—Under the usage of the Mutt the Mohant

~had power to make these leases. The Subordinate J udge’s finding
‘is final : S. 584 of the Civil Procedure Code (Act XIV of 1882).

An issue was specially fixed :—“ Is it customary in the Anjukoil
Devastanam to grant perpetual cowles.” The Munsif finds “ that
from a very long time permanent lzases of temple land aresbeing
granted and that the lessees are in undisturbed possession thereof.”

- [Viscount Haldame: He just stops short of ﬁndmg a custom]
" From the evidence I ask the Board to infer that the rules of

the mutt authorised the Moha.nt to do this.)

[Viscount Haldane : Ths Munsif finds & pract1ce not amount-
mg to a legal custorn.] )
( [Lord Atkinson : He ﬁnds a practlce He says 1t is contend-
“ed that it isa custom, but that if it wete a; custom it Would be, b&d

' c_ustom ]

The case is an appeal, to the equltable ]urlsdlctlon of the
Court. The Court can grans relief if it thinks fit. Here we have
‘incurred expense in puttmg up a building.

Both Courts have found that the Mohant’s action was rea-
songble and prudent. The Mohant’'s powers are _very wide.
Sammantha Pandam v. Selappa Chetti 5.

We were purchasing in good faith, and - dre protected by
8. 51 of the Transfer of Property Act. The power of ahenatlon
now Jmpeac:hed has in fact been exercised in great many cases,
and much hardship will resuls from its being held invalid.

1. (1904)T. R. 8L 1L A, 83=41M. I.. J. 200.
. (1909) L. R. 86 L. A, 148==19 M. L. J. 580, :
3. (1869) 18 M. 1. A.270, 276. 4. (190¢) IL R.97-M. 485_14MLJ 105
5. (1879) LL.R, 2 M, 175, at p, 179. .
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Tt has been frequently laid down that no hard and fast doctrine
- can be applied to Mutts, and that the usage of the particular mutt
stands as the law therefor :—Ram Perkash Das v. Anand Bas 1.

Sir Erle Richards K.C. & Kenwovthy Bmwn for the
respondent were not called on.

Their Lordships’ judgment was delivered (March 22nd, 1917) by

Lord Atkinson.—This is an appeal against a decree of \the
High Court of Judicature at Madras, dated the 18th October, 1910,
which reversed a decree dated the 10th August, 1908,.of the Addi-
tional Subordinate Judge of Madura, and restored that dated the
30th June, 1906, of the District Munsif of Sivaganga, pronounced
in the original suit No. 10 of 1905.. :

In the village of Kunnakudy, in the district of Madura,

- there are several Hindu ¢emples ; one of these, styled the Subra-
maniaswamy Devastanam, has been endowed, for the religious

servige of the idol, with certain lands in and about this village,

including a building site situate in one of the streets of the village,

upon which site,”in and previous fo the year 1897, some ruins

stood. The Shebait of this temple is represented by the respon-

dent. ' Should the property, the subject of such an endowment as

this, have been formally dedicated to the Deity or the idol for

worship in the temple by a deed of endowment it would presuma-

-bly contain directions as to the mode in which the property is to
be used, and its income applied for the particular religious or

charitable purposes mentioned in the instrument. - But where, as

in the present case, no deed of this kind is forthcoming, the rules

according to.which the property and its income are to be dealt with

in order to carry out the intention of the original endower can only

be ascertained by inference from the practice proved by evidence
to have been followed in the particular case (Ram Parkash Das v.

Anand Das-1). But these rules, so to be inferred, must not in their

Lordships’ view be inconsistent with or repugnant to the very

nature and purpose of the. endowment. If, for instance, the

worship of the idol in the temple be intended to be perpetual, as

it could hardly fail to be, then the preservation and use of the

dedicated property to support &nd maintain that worship must,

they thmk be assumed to have been s1m11&rly intended to be

perpetual. A rule, therefore, which would authorise and empower

1. (1916) L.R. 48 1L A. 78, 76=81 M. L. J. 1.
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the Shebait of such a temple, arbitrarily, at his own mere will
and pleasure to alienate the dedicated property, either bit by bit or
en bloc, would be so repugnant to the whole purpose and object of
the endowment that it could not, in their view, be rationally held
to embody the intention of the original endower.

In the year 1897 no rent was received out of this site; the
ruins upon it had become a nuisance. Proceedings before the
magistrate to abate the nuisance were either pending or about to -
be taken. It would, according to the report of one of the Shebait
officers, have cost more than 200 rupees to have had the site
walled round sc as to prevert access to it by the public. In that
state of things K.P.L..S. Palaniappa Chetty, one of the appellants,
on the 6th April, 1897, app’ied to the then Shebait for the grant
of a perpetual Cowle of this site at the rent of rupees 1-8-0 per
annum for the purpose of er=cting thereon buildings for an Anna-
thanam Mutt. Other offers were apparently made for the
acquisition of the site. They were, no doubt, considered Jy the
existing Shebait, and his advisers; but on the 14th April; 1897,
a perpetual Cowle was, in consideration of the sum of rupees
98-12-0 paid as a premium, granted to the two appellants
for the purpose of erecting buildings thereon “for the said
Annathanam Matam Charity.” The charity contemplated
was the erection of a kind of rest house for pilgrims passing
through the village, irrespective of the consideration from whence
they came or where they were proceeding to, and equally irrespec-
tive of whether or not they worshipped in the temple, or desired
80 to do, or contributed in any way to its maintenance. It was,
therefore, a charity not in any sense subsidiary to or connected
with the temple or the religious services performed therein, but
was an entirely separate and independent charity, of a wholly
different kind and character, to the support or maintenance of
which none of the dedicated oroperty or its produce could as an
act of charity be legitimately applied. '

The suit out of which this appeal has arisen was instituted
by the respondent, the present Shebait, against the appellants
impeaching the Cowle so granted to them by his predecessor, and
praying that, amongst other things, it might be declared to be
invalid as being, in effect if not in form, an alienation’ of the
absolute interest in a portion of the immovable property dedicated
to the services of the temple, for the purposes of an alien charity;
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and further praying that' the- appellants might be directed tc
demolish all the building erected by them upon this site, to remove
all materials from it, to restore it to its original condition, and tc
deliver up possession of it When so restored to therespondent. Ir
the Courts in India the- appellants made the case that they hac
acquired this site in the year 1880 from one Samier, and that i
wag not the property of this Mutt at all. That case was found by
these tribunals to be false. Having regard to the documents
provéd in evidence, it could not well be found to be otherwise.
That case was not put forward in argument on this appeal, so that

the main question for the decision of the Board is whether the -

perpetual grant made by this Cowle of the 14th April, 1897, was,
having regard to the evidence given in the case and the findings of
the Munsif and the Subordinate Judge thereon as against the
respondents, a valid - disposition of the described. portion of the
immovable property of this Mutt. Their Lordships did nof
undegstand Mr. De Gruyther to contend on behalf of the appel-
lants that the Shebait of the temple, such as that in this case, has,
by virtue of his office, an absolute and unrestricted power to
alienate the immovable property with which the temple is endowed,
arbitrarily at his own will and pleasure, under any or all circum-
stances. His contention, as their Liordships understood it, was

this : that the Shebait was not the owner of these lands, but stood

towards them in a relation somewhat similar to that in Wwhich the
guardian of an infant stands to the lands of the infant, and had
similar powers of management and control ; and that, accordingly,
the Shebait has power and authority to alienate the lands in cases
of necessity or for the benefit of the estate of the Mutt, and also
power to carve derivative interests out of them. In support of
this contention he cited the three following authorities amongst
others: Hunooman Pershad Panday v. Munraj Koonweree 1,
Prosunno Kumar: Debya v. Golab Chand Baboo 2 and Konwur
Doorganath Roy v. Ram Chunder Sen and others 3.

It is necessary in order to ascertain the sense in which such
general and elastic termsas “ neéessity 7 and “ benefit of the
estate”’ were used in these authorities to examine the facts in
reference to which the terms were used. In the first case a certain
mortgage executed by a Ranee in her character, as was found, of

" 1. 7 (1856) 6 M. L A. p. 398. 2. (1875) L.R.2 I A. 145,
o - 8, -(1876) LR, 4.1, A..52.
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the guardian of her infant son and manager of his estates, was
impeached. By it these estates were charged with the payment
of a debt due by the deceased father of the infant tothe mortgagee,
and already secured upon the property ; and also charged with the’
payment of a sum advanced by the mortgagee to be applied in
payment of the arrears of revenue due to the Government in rés-
pect .of these estates, and thus save them from sequestration.

There was no suggestion that the debt of the infant’s father was
contracted for illegal or immoral purposes. It was not dJsputed
that according to Hindu law a son is bound to pay his father’s
debts if not of this character, and that the ancestral property
descending to the son'may be charged by him with payment of
them. Well, it is clear thas no greater benefit could well be
conferred upon an ‘estate than to save it from extinction by
sequestration, the pa.yment of the arrears of revenue by the
mortgagee was therefore in the nature of salvage expenditure,

The case was not finally decided by the Board. It was sentgsback
to the Court below for further enquiry on some of the many points
raised ; but to prevent & further mlscanlage Lord Justice Knight
Bruce thought it right to stase the general principles to be applied _
to its final decision. His Wcrds so.much relied upon, reported at
p. 423, run ag follows :—

“The power of the manager for en infant heir to charge an estate not his own
is under the Hindu law'a limited and qualified power.- It can only be exercised
rightly in a case of need or for the benefit of the estate. But where, in the parti-
cular instance, the charge is one shat a prudent owner would make in order to
benefit the estatc ihe bona fide lender is nov afected by the precedent mismanage-

ment of the estate. The actual pressure, on the as’ta.te, the danger to be nverted,
or the benefit to be conferred upon it in the particular instance, is the thing to be
regarded.”

He continues at p. 424 :—

“ Their Lordships think thas the lender is bound to enquire into the
necasgities for the loan, and fo satisfy himself, as well as he can, with reference to
the parties with whom he is dealing, that the manager is acting in the pattxculat
instance for the beneflt of the estatz. But they think that, if he does so enquire
and sots honestly, the real existence of an alleged sufficient and. reasonably cre-
dited necessity is not & condition p-ecedent to the validity of his charge, and they
do not think that under such circumstances he is bound to see to the application
of the money.’ .

In that particular case in reference to ‘which this language
was used the ¢ necessﬁ;y f01; the loan Would appear “to be plain
and imperative, the benefit to the estate the preservation of its
existence, obvious. Moreover, the:-transaction impeached was not
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an absolute alienation of property, but merely a pledge of it which
might at any time be redeemed. The case in no way resembles
the present case. In the second case the Rajah Baboo, the
Shebait of an idol, a man of profligate habits, having spent the
income of the debottar property on his own pleasures, borrowed
a sum of 4,000 rupeesfrom the respondent, and, by a bond
and rahinama, pledged the debottar property for the payment
of this sum. In both these securities it was stated that the
money was borrowed for the services of the jdol and the
expenses of the temple. The Zillah Judge before whom the case
was tried held as a fact that the maney had been borrowed and
expended for these purposes. Two decrees were obtained by the
respondent, the lender, against the Shebait, each directing that

the debt should be paid by the Shebait personally, or else be

realised out of the profits of the debottar land. The appellant,
the successor in office of Rajah Baboo, instituted a suit to set
aside these decrees and have the debottar property released from
an atfa.chment issued in execution of them. The point decided
was that the decrees, being untainted by fraud or collusion, and
having been passed after the necessary and proper issues had been
raised and determined, had the force of judgments of a competent
‘Court; and were binding on the appellant, the succeeding Shebait,
who was a continuing representative of the idol's property.
Though the question was not raised whether the debottar lands
themselves could be sold under the abovementioned decrees, the
passage from the judgment of Knight Bruce, L. J., above extracted,
was guoted, and some observations were made by Sir Montague
E. Smith, who delivered the judgment of the Board, touching the
alienability of debottar land, which have been rehed upon. First,
the learned Judge said :—

“ There is no doubt that as & general ruls of Hindu Law, property -given for
the maintenance of religious worship and of charities conneoted with it is
inalienable,”’

and then after quoting a passage from ‘the judgment of Lord
Chelmsford in a case to be presently referred to, he, at p. 151,
“proceeds thus :— ) )

‘‘ But notw1thsta.ndmg that property devoted to religious purposes.is; asa

rule, inalienable, it is in their Tiordships’ opinion competent for the Shebmﬁ of -

property dedicated to the worship of an idol, in the capamﬁy as Shebait and

mansager of the estate to incur debts and borrow money for the proper-expenses

of keeping up 1{1{0 ‘religious . worehip, repairing the temples or other possessions
9 . . .
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of the idol, defending hostile litigious attacks and other like objects. The power
however to incur such debts must te measured by the existing necessity for inour-
ring them. The authority of the Shebait of an idol’s estate would appear to be
in this respect analogous to that of she manager for an infant heir as defined in a
judgment of this Committee deliverad by Lord Justice’ Knight Bruce.””

" On the next page he adds :—

‘It is only in an ideal sense that property can be said to belong to an idol ;
the possession and management of it must, in the nature of thing§, be entrusted
to some person as Shebait -or manager. It would seem to follow that the person
g0 ‘entrusted must of necessity be empowered to do whatever may be required for
the service of the idol and for the benefit and perservation of its property at least
{0 as great & degree as the manager of an infant heir. '1f this were not so the
estate of the idol might be destroyed or wasted and its worship discontinued for
want of the necessary funds to preserve and maintain them.”

" In the last case the grandmother of the appellant execubed
a mokurruri pattah to a certain person, predecessor in title of the

_respondents, of certain lands, receiving a premium of 1,900 rupees

and reserving the substantial rent of 325 rupees per month.
She subsequently, by an inst-ument styled in the judgment a bill
of sale, in consideration of tke sum of 1,700 rupees, conveyed to
a pelson therein named 30C rupess per month, poriion of the
rent so reserved. In the first of these documents it is in effect
stated that the temple named was out'of repair and the premium
paid was required by the grantor to put it into repair, and fo
procure various other things requisite for the service of the idol.
And in the second it was stazed that the Ranee, the grantor, had,

“agreeably to the instructions of her late husband, commenced
to-build certain temples namel in the deed and others, but being
in want of funds was unable to carry out her husband’s instruc-
tions.” The suit was brought to have these instruments -set
aside, on the ground that the and alienated was debottar property.

Whether (it was so or not was the main issue in the case.
It was held by this Board that it was not debottar property at
all. No proof whatever was given that the statements contained
in the deeds were true in facs, and the observations contained in
the judgment of the Boird as pages 62 and 64 of the report are

based upon the suppositions shat the land granted was in fact

debottar land and that the afcresaid statements were in fact true.
On these assumptions the salienations were congidered to be
justifiable. At page 64 ‘of _tahe' report the following passage will

—

be found :—
“ Here it oannot be sa.ld the grans of a mokurruri pattah was an 1mprov.dent
way of raising money, 1 if it were necesgary to do it at all. It still left a rent for
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the sustentation of the idol, and if the transaction be bona fide the subsequent
sale of part of the rent was ]ustlﬁed by the imperious necessity of ﬁmshmg the
temple Whlch had been commenced.”

So- that the only specific pomﬁ touching the present case
actually decided in these three authorities was this, that a debottar
estate may be mortgaged to secure the repayment of money
borrowed and applied to prevent its own extinction by sequestra-
tion. No indication is to be found in any of them as to what is,
in this connection, the precise nature of the things to be included
under the description “ Benefit to the Estate.” It is impossible,
their Tiordships think, to give a precise deﬁmtlon of it applicable
to all cases, and they do not attempt to do so. The preservation,
however, of the estate from extinction, the defence aga,ihst hostile
litigation affecting it, the protection of it or portions from injury
or deterioration by inundation, these and such ‘like things would
obviously be benefits. The difficulty is to draw the line as fo
what are, in this connection, to be taken as benefits and what not.
Threde authorities have' been cited which establish that it is a
breach of duty on the part of a Shebait, unless constrained thereto
by unavoidable necessity, to grant a lease in perpetuity of deboftar
lands at a fiked vent, however adequate, that rent may be at the
time of* granting, by veason of the fact  that by this means the
debottar estate is deprived of the chance it would have if the rent
were variable, of' deriving benefit from' the enhancement in value
in the future of the lands leased. These authorities are Maharanee
Shibessuree Debta v. Mothooranath Acharjt 1; Secna Peena Eeena
Mayandr ~v. Chockkolingam Pillay and Others 2; Abhiram
Gosawms and Another v. Shyama Charan Nandi and Others 8.

No doubt these cases dealt with agricultural lands, but no
reason can be suggested why the principles théy establish should
not apply to a building site situate in the street of a village, as is
. the site in the present case. It may &pplecmte in value just as the
land may. Moreover, if for the reasons above mentioned the
grant, of a lease in perpetuity of debottar lands at a fixed rent
requires to be justified. by unavoidable necessﬁ;y, it is difficult to see
why an absolute alienation in perpetuity of the same kind of land
in conmderatlon of & premium should not equa,ll y require “to be
justified by ‘the same kind of necessity, since it brings about'qulte
as completely the same prejudiéi&l results. It has been urged on

1 (1869) L. R. 13 M. L. A. 270, 275.
3., (1904) L. R. 811 4. 83, 88=14 M. L. J. 200.
3, (1909) L R.36 L. A, 148, 165=19 M. L. J. 530.
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behalf of the appellants that the premium of rupees 93: 12: 0 if
lent or invested at interest in Indis would bring in an income of 10
rupees per annum ; that a rent of 10 rupees per annum would be
quite an adequate rent for tkis site; that the Cowle of the 14th of
April, 1897, must therefore e regarded as a grant in consideration
of a sum equal to the capitalised value of this adequate rent, and

that the charity will therefore be benefited by a transaction which

put at the Shebait’s disposal a sum capable of being so profitably

used. But attractive and lucrative as money-lending may be in

India, it is needless to point out that & Shebait would not be jus-
tified in selling debottar lanc sdlely for the purpose of getting capi-
tal to embark in the money-lending business. And no authority
has been cited giving any countenance to the notion that a She-
bait is entitled to sell debotsar lands solely for the purpose of so
investing the price of it as tc bring in an income larger than that
derived from the probably safer and certainly more stable property,
the debottar land itself. . 3

So much for the “ beneft to the estate ” of the charity alleged
to result from' this transaction. Next, ag to the imperative neces-
gity constraining the’ Shebait to enter into it. ~There is nota
suggestion that he needed tkis sum of rupees 93:12: 0 for any

of the purposes of the charity he menaged. Neither is there any
proof that any effort was made to lease this site for a term, or even

grant it in perpetuity, at a variable rent.
From the letter of the first appellant, dated the 6th April,

1897, it would appear that he was quite willing to pay an -annual
rent for it. No doubt the rent offered was very small, apparently

because he bound himself to ase the building to be erected for an"

Annathanam Mutt. But as that was a charity separate and dis-
tinet from, and unconnected with, the temple and the worship of
its idol, this obligation could not furnish any proper ground for -
accepting from him a lesser rent ora smaller premium than
ghould be demanded from onz not so bound, because a Shebait is
not entitled to alienate part of the endowment of his own charity
to enrich another and altogether separate and alien charity. The
grant of the Cowle may have been an easy and convenient way of
getting the nuisance upon the site abated ; but in their Lordships’
view the evidence does not establish that the Shebait was constrain-
ed by any necessity (as that term is in such a connection under-
stood) to make this grant, or taat any benefit accrued to the charity
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estate from the making of it. If the matter stood thus, their
Lordships would be clearly of opinion that the Cowle was, as
against the successor in office of the grantor, invalid, and that the
appeal must fail. A ‘

It is contended, however, that the Munsif has found that
there prevails in this village, and presumably in the surrounding
district, at all events in this village, a local custom authorising and
empowering & Shebait to do as against his successor what the
ordinary law, as settled by the above-quoted authorities say he
cannot legally do, namely, alienate debottar lands at a fixed rent or
in consideration of a premium, whether he be constrained so to do
by some necessity or the contrary, and whether the alienation be
a benefit to the debottar estate or not. This is a custom entirely
modifying the law. Their Liordships are of opinion that no such
custom has been established here..

It has, however, been pressed on behalf of the appellants
that there are two findings: one by the Munsif, and one by the
Subordinate Judge, who agrees with him that the ancient custom
relied upon has been proved, and that, as that is an issue of fact,
it must be accepted. No doubt two findings upon questions of
pure fact must be accepted by this Board, but questions of the

existence of an ancient custom are generally questions of mixed .

law and fact; the Judge first finding what were the things actually
done in alleged pursuance of custom, and then determining
whether these facts so found satisfy the requirements of the law.
This latter is a question of law—not fact. The second answer is
that neither of these Judges has found that any ancient custom
such as modifies the law existed in this locality. The Munsif sets
out, at p. 212 of the record the finding he arrived at in these
words :—

I must find that for.a very long time permanent leases. of temgle land are
being granted, and that the alienees are in undisputed possession thereof.'’

The Subordinate Judge, at p. 230, states his ﬁndmg in thesge

words :—

‘“If custom were needed to justify such a granf, the District Munsif has
found upon the evidence (and I agree in his finding) that such local usage does
obtain in the village in questlon The oustom is perfectly rea.sona.ble, and is not
opposed to public policy. ’

There could scarcely be a more glaring instance of the mis-
application of the word custom, or & more remarkable instance of
forgetfulness of essentials of a custom which modlﬁes the ordinary

law,
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Their Liordships are clearly .of opinion on all the points raised
that the decision appealed from was right and should be affirmed,
and this appeal be dismissed; and they will humbly address His
Majesty accordingly.

The appellants must pay the costs here and below.

Solicitors for Appellant :—Douglas Grant.

Solicitors for Respondent :—Chapman-Walker and Shephard.

A PP

PRIVY COUNCIL.

PRESENT :—V1s0oUNT HALDAWE, LoRD SHAW,. SIR JOHN
EDGE AND MR. AMEER ALL
Sahu Ram Chandra and another Appellants*
. , ' ’
Bhup Singh and others “v.. Respondents.

Hindu Law—Mitakshara—Joint family property— Father's powesrs c f't;'lsposi-
tion—Mortgage or sale for an antecedent debt only valid if there ba real dissociation
in fact-Pious obligation of sons and g~andsons to discharge father’s debts only arises
on father's death—Legal necessity—Burden of proof.

Under the law of the Mitakshara, the jcint family property cannot be the

- subject of a gift, sale or mortgage by one coparcener except with the consent,

express or implied, of all the other coparceners.

The fatber, in his cupacity of menager and head of the family, is at liberty
to affect or dispose of the joint family property for estate or family necessity, but
otherwise he has no power of sale or mortgags except for an antecedent debt.

A borrowing made on the ocoasfon of ihe grans of a mortgage is not such an
antecedent debt. The exception apphes only to the case when the debt has been
inocurred irrespective of the oredit obtained from the joint family property. In
order fo validate a mortgage for an amtecedent debt not only antecedency in time
but real dissociation in fact is required. °

The obligation of religion and pisty which is placed upon sons and grandsons
under the Mitakshara Taw to dischatge their progenitors’ debte, doss not attach
while the 2aid progenitors are alive. . '

The dootrine of onus probandi, in cases where legal necessity is alleged, is
largely based upon the necessity of protecting the rights of third persons. There
is no hard and fast rule, and the presumption proper to be made must depend
on the circumstances of each oase. Ir the present case where the mortgagess sued
after 27 years, nothing having been cone on sha mortgage in the interval.

Held, that the onus of proving legal necessity had been properly laid on
plaintifis.

Appeal from a decree of the Allahabad High Court (Sir Henry
Richards, C. J. and Lyle, J.,) conﬁrmlng @ decree of the Subor-
dinate J udge of Mainpuri.

. 26 and 26 January, 1917.
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Bhup Singh (defendant No. 1) was father or grandfather of
the remaining defendants. Defendants were a joint Hindu family
of which Bhup Singh was the head. In 1882 Bhup Singh hypothe-
cated to Thakur Churon Singh one biswa zemindari share in
Mouza Pendat, which share was the property of the joint family.
In 1883 he mortgaged the said property to one Bhagilafh for
Rs. 200 bearing interest at Re. 1-8 per mensem. The mortgage
deed recited that he did this ““to meet his necessity.” In 1884 he
again mortgaged the said property to plaintiff Sahu Ram Chandra.
In 1893 the latter sued on his mortgage and got a mortgage
decree subject to his redeeming Bhagirath’s mortgage, the amount

~ due to whom was then fixed at Rs. 200 principal and Rs. 37-10-0
interest. Sahu Ram Chandra paid this, and the mortgage deed
in favour of Bhagirath was thereupon made over to him. '

Plaintiffs sued on this latter mortgage in 1910 and alleged,
notwithstanding the above, that nothing had been paid and that
the aspount due was Rs. 22,131-9-0. They valued the suit how-
ever at Rs. 15,000 only, on the allegation that the mortgaged
property was not worth more. They alleged that the loan was
taken “to meet lawful necessity.” This defendants denied.
Defendants also set up & settlement of the whole matter.

The Subordinate Judge disbelieved the defendants’ evidence

as to this settlement, but he held that the burden of proving
necessity was on plaintiffs and that they had failed to discharge it.
He dismissed the suit. .
Plaintiffs appealed to the Allahabad High Court, but their
a,ppeal was dismissed. They therefare preferred the present
. appeal to the Privy Council.
" De Gruyther, K. C., and W. 4. Raikes ’fOr Appellants.
Respondents did not appear.
De Gruyther, K. C., for Appellants : My p10pos1t10ns are (1)
A son is bound to pay his father’s debt unless it is contracted for
immoral purposes (2) A father can dispose of famﬂy ploperty for
an antecedent debt.

The Courts in India have differred as to what is an antece-
dent debt. Where there is a inortg&ge there is a loan ; the mortgage
in question was a simple mortgage s defined in 8. 58 (b) of the
Transfer of Property Act,and notas in England a conveyance
subject to the right to redeem.
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. Tt has been found the mortgage was not a necessity, and it is
on the question as to the onus of proving necessity that the case
has hinged in the Liower Courts: but it does not really turn on
necessity at all. What I rely on is the second ground of appeal to
the High Court, that quite hrespestive of necessity “ it was for
the sons and' grandsons of Baup Singh, the mortgagor, to set and
prove the invalid nature of the debt before they could resist the
claim for sale of the propertw. ”

There is no doubt whetever that the father can sell the
family property outright fo- his antecedent debt; the point is

~ whether he can mortgage it. The High Court on the authority of

Chandradeo Singh v. Mate Prasad ! have "held he cannot, they
held that a debt is not antecadent ** if it is incurred at the time of
the mmtgage ” I submit tais view is wrong, and that a mort-
gage is necessarily for an antecedent debt. :

The Indian decisions have turned on the view taken by the
various High Courts as to th= effect of the ‘language used by this
Board.

Reference was made to Maheshur Dutt Tewari v. Kishen
Singh 2 ; Kishun Pershad Chowdhri v. Tipan Pershad Singh 3 ;
Babu Singh v: Behart Lal % ; Chidambara Mudaliar v. Kootha-

. perumal 5; Venkataramana Pantulu v. Venkataramana Doss

Pantulu. 6 ; Dattatraya Vislun Dhamankar v. Vishun Narayan
Dhamankar 7.

That a mortgage for an antecedent debt can be enforced
appears from this Board’s judgment in Bhagbut Pershad v.
Musummat Girja Koer 8, where the question was whether the
burden was on the sons to prove the immoral nature of the debt
or on the mortgagee to prove necessity, and it was held, the -
former. The foundation of she obligation is the pious duty of the
son to pay his father’s debts. The subject is discussed in 8. 303 of

- Mayne’ Hindu Liaw, and the following decisions of this Board are
' in point. Hunoomanpersauc v. Mussummat Babooe Munraj Kon-

" waree 9, which laid down two propositions (1) that the son is

bound to pay the father’s debts (2) that the father can mortgage

1. (1909) I. L.R. 31 A. 176 F B. 2. (1907) I. L. R. 84 C. 184.

(1907) I. .. R. 84 C. 785. 4. (1908) 1. L. R. 80 A. 156.

(1908) I. L. R. 27 M. 826=14 M. L. J. 181.

(1905) I. L. R. 29 M. 300==16 M. L. J. 69.

(1911) I. I. R.86 B. 68. ‘8. (1888) L. R. 156 1. A. 99.
9. (1£56) 6 M.I.A. 398. .

o o
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the family property to discharge his own debts., l Gwdha,n Lal v,
Kanta Lal 1; Suraj Bunsi Koer v. Sheo Prashad Singh.2, Mus-
sammat Nanomi Babuasin v. Madun Mohun 3; Meenakslu,

Naidw v. Immudi Kanaka *¢; Rai Babu Mahab?h Pe_rsha,dv\

Rai Markunda Nath Sahai 5

The Full Bench decision of the -Allshabad High Cou1t in
Chandra Deo Singh v. Mata Prasad 6, reviews all the deClSlODS
Up to that date. That decision itself was a decision of three J udges
against two.” The questlon has sometimes been treated as one of
burden of proof, I submit it is not so -much tha,t as aquestlon
of what you have to prove.

[Viscount Haldane: The point raised by St&pley, C. J, is
whether a mortgage for an immediate advance is more of the
nature of an alienation or of a debt?]-

. The cages are all founddd on the sons’ liability to pay debts,
not on the liability to pay antecedent debts. I contend that.in
every, mortgage there. is an antecedent debt, but if that be held
against me, I contend further that the distinction of debt and ante-
cedent debt is immaterial. If a sale is for debt of course the debt
must be antecedent : - it. does not follow that a mortgage is invalid
because the debt is not antecedent. In Babu Singh v. Behart
Lal 7 and in Dattatraye Vishun v. Vishun N arayan 8, there was
no antecedent debt, yet the mortgages were enforced against the
sons : the latter decision of the Bombay High Court is subsequent
to'the Allahabad Full Bench decision from the principle of Whlch
this is practically an appeal.

[Viscount Haldane: Is there any decision of this Board
which treats the bond in a mortgage as an antecedent debt ]

Not where the point has been specifically raised. But it has
in fact been so treated in Bhagbui Pershad v. Mussummat Girja
Koer 9 and in Meenakshi Naidu v. Immud% Kanaka Ramayya
Gounden 4.

1

The questlon now at issue was considered by a Full Bench .of
the Calcutta High Court in Luchman Das v. Girdhur Chowdhril0
and decided against me. That decision was followed in - Calcutta

1. (1874) L. R. 1.1 A, 831, 9. (1879)'L. L. R. 6 I."A: 88, 10%; °
.8 (1885)L.R. 18 L A.1l. - 4 (1888) L.L. R. 16 L.-A:1

5. (1889) L. R. 171 A, 11 © 6. (1909) I L, R. 31 A. 176. !

7. (1908) I. L. R. 80 A. 166. 8. (1911)I.L.R. 86 B.68.

9

(1888) L. R. 15 I. A 99, 10. (1880) L L R. 5 C. 155,
3 .

—_—
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till Maheshwer Dutt Tiwari 7. Kishun Singh 1, where the J udges
held that\ it had been overruled by later demsmns of the Privy
Council.”

Another Bench of the same High Court however, in Kishun
Pershad Chowdry v. Tapan Pershad Singh % dissented from the
latter decision, and held that {he old Full Rench._ decision was still
binding on them. . The point really is, whether there is a debt for
which the sons are liable. . As to the form of the action in such
cases, see Badri Prasad v. Madan Lal 8 The Action is brought
against the father (p. 82) to enforce the mortgage, and the sons
are joined under 8. 85 of the Transfér of Property Act as they
have an interest in the mortgaged property -and in order- that
further proceedings in execution may bind them. The view of
the Calcutta High Court is that thers should be a personal money
decree. Turning to the M adras decisions, Venkataramana
Pantulu v. Venkataramana Toss Pantuly * merely follows, with-
out any additional reasoning the decision . in Sami Adyyangar v.
Ponnammal 5 which . was dissented ﬁom in Chidambara Muda-- -
Liar v. Koothaperumal ©.

[Lord Shaw:—This Board’s decisions deal with cases” where'
third parties have derived 1ights and the sons come to challenge.]

There was no thivd palty in Bhagbut Per shad v. Mussummat
Girj Ja Koer S,

W. A. Raikes followed; There is document ary ev1dence,
not dealt with by either of thze Lower Courts, suppmtmﬁ our -
contention that, there was necessity for the mortgage.

[Lord Skaw :—There are concurrent ﬁndlnds of fact on that
issue. ] ‘ ‘ ‘
Their Lordships’ judgment was delivered (Maxch 9, 1917) by

Lord Shaw :—This is an adpeal from a judgment.and decree
of the Allahabad High Court’ dated the "26th May, 1913, which
confirmed on an appeal the judgnent and decree of the Subor dmmte
Judge of Mainpuri dated the 29t3 February, 1912.

The suit is brought to enforze a mortgage granted so far back
as.the 6th January, 1883, over, nter alia, ohe biswa zamindari
share in Mauza Pendat, Pargama Mustaphabad. The mortgage
was granted in f&voul of one 16 Bhagirath. It was paid off by Ram
" 1. (1907) LL.R. 84 C. 184. 2. (1907) LL.R. 84 C. 785, 746.

s. (1898) T.L.R. 15 A. 75 (F. B.) 4. (1900) I L. R, 29 M. 200.
(1897) 1. L. R 21 M.28. 6. (1908) I. L. K. 27.M '8g6.
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Chandra, one of the defendants, in the course of an action ,"broughii

by him to enforce a subsequent security granted over :the sama

propery. It appears from the judgment appealed from thatths
plaintiffs proceeded against the property ccmprised in their own
mortgage and that the decree-holders purchased the property
themselves. All this happened over twenty yedrs ago. It is mani-
fest from these facts that, in so: far as the advance of 200 rupees
was concerned, a claim for 1epayment of it as a s1mple debt would
be long ago barred by limitation.

Accmdmgly, it is the m01tgacre which is sued upon, and
the’ plaintiffs claim as standing in right of it, they having
dlscha,rged the debt of Bhagirath, the original mortgagee.. Their
L01dsh1ps had not the advantage of hearing any argumens
in support of the judgment appealed from, the 1espondents nos
being represented by Counsel; but there is sufficient  in the case
to suggest that other elements going to dispute the validity of the

appell#nt’s claim ~might have been brought before the Board.

Their Lordships, however, were willing to consider the arguments
submitted to them upon the one particular point hereafter to be
explained, and they agree with the argument of the learned Coun-
sel for the appellants that, in-view of a certain conflict of decisions
in the various Courts -in: Indla, 1t may be well' that ‘the poing
should be settled. :

‘The.mortgagor was the defendant, Bhup Singh. The ether:
defendants are his sons and grandsons. Under the M1taksharm

Law they are, as members of a joint family, coparceners in the
ownershlp of the property over which * the morbouge was granted.

It 1s well to'keep the general p11nclp1e applicable to such &
sifuation in mind. There have been so many decisions by courts

of J]aw on the exception to the principle that the principle itself

has been apt to be forgotten. Under the Taw of the Mitakshara
the joint family ploperty owned, as stated by all the members of
the family as coparceners, cannot be the subject of a gift,
sale, or mortgage by one coparcener except -with the consent,
express'or implied, of all the’ other coparceners. Any deed
of gift, sale, "or mortgage gmnted by one copalcener on

. his own account of or over the joint f&mlly property is invalid ; the

estate is- wholly unaffected by it, and its entlrety stands free of it.
The rule of the Mlﬁ&kSh&l& is clear (I, 1, 7): even thefather—

I:’. Cf
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* Is aubjeot to the control of hic sons and the rest in regard to the immoveable
estate, whether acquired by himself or inherited from his father or other predeces-
gor ; since it is,ordained * though immoveables or bipeds have been acqmred by a
man hxmself a gxff. or sale of them saould not be made without convening all the
gons.”’

" The Law of the Mitakshara has, however, given to the father
ini hi§ capacity of manager and head of the family certain powers
Wwith' reference to the joint family property. The general principle
m rega.rd to that tnatter is that he is at hberty to affect or to dis-
pose of the joint' property in respect of purposes denominated
necessary purposes. The prciple in regard to this is analogous
to.that of the power vested in the head of a religious endowment
or, muth, or of the guardian of an infant family. In all of the cases
where it can be established that the estate itself that is under ad-
ministration demanded, or the family interests justified, the expéndi—'
ture, then those entitled to tke estate are bound by the transaction.
It is not accurate to describe this as either inconsistent with or an
exceptlon to the fundamental rule of the Mitakshara. Fowm'where

* estate or family necessity exists, that necessity rests upon the

coparceners -as & whole, and -t is proper to imply 2 consent of all
of them to that act of the one which such necessity has demanded.

This view is in no way 2ovel. In’ Sumj Banst Koer v. Sheo
Pershad Singh, 1 Sir James Colville said *—

Al are agreed that the alienation of any porbion of the joint estate, without

_ suchi express or implied authority, may be impeached by the coparceners, and that

such an authority will be implied at least i in the case of minors, if it can be shown
that the alienation"was mede by the managing mercber of the family for legitimate
family purposes. It is not so‘clearly settled whether, n otder to bind adult copar-
ceners, their express congent is not required.’

But for the exception immediately to .be noted, these two
pmncmles would cover the ground, and it would be clear that.if the

. father of a famlly purported or presumed to mortgage or sell the

joint, family estate, the mortgage or sale would be entlrely ineffec-
tual,

. Before dealing Wlth that exception, their Liordships desire to
note an argument presented, 50 the following effect. It was argued
that a mortgage was binding because of an obligation of " religion
and piety which is placed-upcn the sons and grandsons, under the

. Mitakshara Law, to dischargs their father’s debts. If, accordingly

he has incurred a debt, and tae debt was not for immoral purposes -

_the pious obligation resting upon the sons and grandsons to

1, (1879) L.R. 6T, 4.88, -
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discharge this debt is in practice worked out by giving effect to
any mortgage or sale of the family property, in which they, with
the father, its manager, were joint owners, so as’ to enable the
debt to be discharged. L ‘ :

While the father, however, remains in life, the attempt "to
affect the sons’ and grandsons’ shares in the property in respect
merely of their pious obligation to pay off their father’s debts, and
not in respect of the debt having been truly incurred for the
interest of the estate itself, which they with their father jointly
own; that attempt must fail ; and the simplest of all reasons may
be assigned for this, namely, that before the father’s death he
may pay off the debt, or after his death there may be ample
personal estate belonging to the father himself out of which tae
debt may be discharged. In short, responsibility to meet the
father’s debts is one thing, and the validity of a mortgage over
the joint estate is quite another thing. Accordingly, the cese
founded merely upon pious obligation, and so strenuously argued
before the Board, fails in the present instance by reason of the
fact that Bhup Singh, who contracted the debt, is still alive, and
that there is a concurrent finding- by both of the Courts below to
the effect that the plaintiffs have failed to prove that the debt of
200 rupees, for which the mortgage was granted, was incurred for
any legal necessity or benefit to the estate. ‘

 The whole of this part of the case is :accordingly at an end.
Bit while the principles -as above sef forth still stand, an
appeal is made in this case to the following exception. Although
the correct and general principle be that if the debt yas
not for the benefit of an estate then the manager should have no
power either of mortgage or sale of that estate in order to meet
"such a debt, yet an exception has been made to cover the cage of
mortgage or sale by the father in consideration of an antecedent
debt. This being an exception from a general and sound principle,
their Liordships are of opinion that the exception should nat be
extended and should be very carefully guarded. The desire, in the
first place, to make it clear that much if not all of the law upon
this subject has arisen from the necessity of protecting the- rights
of third persons, say the purchasers of the property who have taken

their title for onerous consideration and in good faith. This-isat .

the bottom of the doctrine ‘of onus, which was dealt with "s0 fully
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by Liord Justice Knight Bruce in Hunooman Persaud Panday v.
Mussumat Babooee Munraj Koonweree 1.

‘ Aécording to the argument, " said the learned Judge, ** if a _faotuﬁn of &
deed of charge by a manager for an infant ba established and the fact of the
advance be proved, the presumption of law is prima facie to support the charge
and the onus of disproving it rests or the heir. ' o

His Liordship controverts any such general proposition, and
decides that the onus of proof in such suits is one—

‘ not capable of & general and inflexible answer. The presu'mptibxi
proper to be made will vary with oiroumstances and must be regulated
by and dependent on them. Thus wkere the morfgagee himself, with whom the
transaction took place, is setting urra charge in his favour made by one whose
title to alienate he necessarily knew to be limited and qualified, he may be
reasonably expected to allege and provs facts presumably better known to him than
to the infant heir, namely, those facte which embody the representations made to
him of the alleged needs of the estate and the motives influencing his immediate
loan. *’

The point need not be pussued, because their Lorships are
entirely satisfied with the position adopted by the Courts below in
the present case. e .

For the facts are startlirg. The advance itself was for .
trifling amount, namely, 200 rupees, but the interest was 1/8 per
cent. per month compound. Azcordingly the amount due upon the,
mortgage, if good and subsisting, was, as stated by the High Court,
“ the appalling sum of 22,181 rupees. ” In point of fact, the
mortgage is asked to be enforced for a sum of 15,000 Tupees.
The lapse of time between the date of the mortgage and the date
of the suit was 27 years, nothing having been done upon it during
that period. The onus was accordingly properly laid and the igsue
of no benefit to the estate is sett_ed.

- As has been alveady observed, too little weight has been
attached to the consideration thad, so far as the joint family estate
is concerned, the law has been irvoked for the protection of third
parties, whose rights in or with regard to it have beeen acquired
in' good faith. A perusal of the numerous authorities will
show that where a joint fami'y property has besn sold * out
a,n“d out, or where a decree in ezecution of the mortgage has been .
obﬁained against the' property, and rights have thus sprung up
with regard to the joint family estate, these rights are not to be
defeated by the members of the joint family simply questioning
the transaction entered into by its head. In the case of Surag

\ ) 1, (1886) 6 M.I. A, 893,
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Bunst Koer v. Sheo Proshad Singh, 1 alveady referred to, Sir P.C.

o James Colville, “referring to the case of Girdhari Lull v. Kantoo  gunq Ram
Lull 2 observed ;— Oh:ndm

" *“1st. That were joint ancestral property has passed out of a joint family, Bhup Singh.

either under a conveyance dxecuted by a father in consideration of an antecedent Lord Shaw
debt, or in order to raise money to pay off an antecedent debt, or under a sale in or ’
execution of a decree for the father’s debt, his sons, by reason of their duty to
pay their father's debts, cannot recover that property, unless they show that the
debts waere contracted for immoral purposes, and that the purchagers had | nofice
that they were contraoted ; and

*‘2ndly. That'phe purcl;asers\"\at; ‘an execution sale, being strangers to the
suit, if they have not notice that the debts were so contracted, are not bound to
make inquiry beyoud what appears on the face of the procaedings.’

Their Lordships desire to record their adhesion to the follow-
ing comment made on this pronouncement by Sir John Stanley
in the case of Chandradeo Singhv. Mata Prasad, 3. The learned
Chief Justice stated :— ‘

The first of these propositions, -it will be observed, deals with cases
whore jejnt ancestral property has passed out of a joint family either under a
conveyance executed by a father in consideration of an antecedent debt or in order
to raise money to pay off an antecsdent debt, or under a sale in execution of a
decres for the father’s debt. It deals with cases in which ancestral property has
passed out of the family, and with no other cases, and the words antecedent debt
seem to have been used advisedly. Likewise the second proposition deals with the
case of a purchase at an execution sale. Neither proposifion touches a cage in
which a mortgagee of a Hindu father seeks t2 enfozoe his mecrtgage as against the
gons,”’ )

In their Liordships’ opinion this is a correct and useful state-
ment of the law. B ' :

It need only be further stated that, while the case founded on
family necessity is excluded, and while the case founded on pious
obligation fails, there is a still more radical objection to the claim.
It is denied “that the mortgage can be held to have been -granted
for an antecedent debt. Antecedent debt, it is said, there wasnone,
and to call a borrowing made on the occasion of the grant of a
mortgage an antecedent debt is to extend undul’y and improperly
the whole scope of the exception on that topic. - As™ to this unfor- .
tunately there has been much difference of view in the Courts in
India: o ' _ : ’

The law was thus stated by Liord Hobhouse in Mussumat
Nanomi Babuasin v. Modun Mohun and others ¢.

] “*Destructive as it may be of the principle of independent coparcenary’ rights
in the sons, the decisions have, for some time, established the principle that the

I. (1878) L. R.6 I. A. 88. 2. (187T4) L R. 1 LA, 821,
8. (1909j I.L.R. 81 A, 176 at 196, 4. (1885) L.R. 18 L.A. 1, 17.
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sons cannot set up their rights against their father’s alienation for an antecedent
debt, or against his creditors’ remedies for their debts, if not tsinted with immo-
rality. On -this important question of the liability of the joint esta.te. their
Liordships think thaé there is now no conflict of authority.”

In their Liordships’ opinion these expressions, which have
been the subject of so much difference of legal opinion, do not give
any countenance fo the idea that the joint family estate can be
effectively sold or charged in such a manner as to bind the issue
of the father, except where the sals or charge has been made in
order to discharge an obligation rot only antecedently incurred,

but incurred wholly apart from the ownership of the joint estate

or the security. afforded or supposed to be available by such joint
estate. " The exception being allowed, as in the state of the autho-
rities it must be, it appears to their Liordships to apply and to apply
only, to the case where the father’s debts have been incul'led irres-
pective of the credit obtainable from immovable assets which do not

personally belong to him, bub are joint family property. In their

view of the rights of a father and his creditors, if the pl.mcnple

were extended further, then the exception would be made so wide:

as in effect to extinguish the sound and wholesome principle itself,
viz., that no manager, guardian, or trustee can be entitled for his
own purposes to dispose of the estate which is under his charge.
In short, it may be said that the rule of this part of the Mitakshara
Law is that the joint family estate is in this position : under his
management he can neither obtain money for his own purposes
for it nor can he obtain money for his own purposes upon it. To
permit him to do so would enable him to sacrifice those rights
which he was bound to conserve. This would be equivalent to

sanctioning a plain and, it might be, a deliberate breach of trust. '

The Mitakshara Law does not warrant or legalise any such
transaction. '

The limits of the principle of the exceptlon have been thus set
forth because in their Liordships’ opinion they form a guide to the
gettlement of the conflict of guthority in India on the subjec{", of
antecedent debt. In the present case the question arises clear
from all complications. A mortgage has been granted for 200
rupees advanced at the time and on the faith of it. This debt
was not for the benefit of the estate, it was purely a debt of the
father. Itis boldly contended that the' mortgage did from its
date properly hypothecate the entirety of the joint family estate,
and it is-said that the transaction substantially is that the father
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got the 200 rupees into his hands, and that when he grahted the
'mortgage he was accordingly an “ antecedent debtor.” Ther
Lordships.are of opinion that the contention cannot be upheld.

The importance of the case being free from complications s
this: that except under the mortgage all other remedies have
long ago disappeared, and the appellants rear it up and claim
under it now, there being no right in them ‘to invoke the
doctrine of the pious obligation to discharge the debt incurred by
Bhup Singh, because that debt as such cannot be successfully sued
for. Accordingly, unless the mortgage validly affects the joint
family estate, the appellants must fail. In the view faken by the
Board the mortgage was not granfed in respect of an antecedent
debt, and was invalid.

The conflict of &UthOIIﬁleS cited to the Board isa confl-ct
which oceurs, not merely between the Courts of one districy in
India and another, but also between decisions pronounced in Cal-
cutta ‘#self, in Allahabad itself, and in Madras itself. The cases
particularly mentioned were as follows:—Luchman Dass v.
o Giridhur Chowdhry 1, Maheswar Dutt Tewars v. Kishun Singh 2,
Babu Singh v. Bihari Lal 3, Chandradeo Singh v. Mata
Prasad ¢, Samr Ayyangar v. Ponnammal 8, Chidambara Muca-
liar v. Koothaperumal 8, Venkataramanaya Pantuly v.
Venkataramana Doss Pamtwlu T, Da,ttatm ya Vishnw v. Vishnw
N arayan 8,

From this mass of authority their Tordships venture to vefer

to the judgment of Chief Justice Sir John Stanley, in Chandradeo
Singh v. Mata Prasad * already mentioned :—

** The true rale, ’* says that learned Judge, “ is that the son canvot impaach
an alienation of ancestral joint family property made by « father for which the cons
sideration is an antecedent dedl of the father mnot tainted with immorality or the
object of whioh is to pay such a debt......the doctrine has no application to a sase
in which no antecedent debt of the father, that is, a debt antecedent o the
alienation in question, is concerned as the consideration ' or object of the
alienation.”

The argument in support of the validity of the mortgage also
took this shape. It was said, ““ What difference would it make if"

the father had contracted the debt an hou1 a day, a year before

" 1. (1880) I L. R. 5 C., 865. 2. (1907) I. L. R. 84 C. 184,
8. (1908) I. L. R. 80 A. 156. 4. (1909) I L. R. 81 A. 175,
5. (1897) I. L. R. 21 M. 28. 6. '(1908) I. L. R. 27 M. 826,
7. (1905) I. L. R. 29 M. 200, 8. (1911) I. L, R. 36 B. 68,
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P.C. granting the mortgage ?”” Then deé facto it would be an antecedent
SEH};.@ debt, and the creditor would have a mortgage good upcn that’
Gh&sdn. ground. Their Lordships cannot assent to any such proposition
Bhup :8ingh;  that a mortgage on the family estate would follow the loan. The
Lorf's“—hw. cage as put might instantly raise the presumpti'on that what
occurred was substantially this: that the father contracted the
debt knowing that he was at the end of his personal resources and
that the creditor advanced the money relying upon an under-
gtanding or agreement, express or implied, given to the father. ‘In
truth, in order to validate such a transaction of mortgage there
must, to give true effect to the doctrine of antecedency in time,
be also real dissociation in fact. The Courts in India, wherever
such antecedency is found to be unreal and is merely a cover for
what is essentially a breach of truss, will- not be slow to deny

effect to a mortgage so broughi into existence.

.+ * Their Lordships will humbly advise His Majesty that the
appeal be disallowed. ‘ .

Solicitors for Appellants: T. C. Summerhays & Son_;
AP P

-

IN THE HIGH COURT OF JUDICATURE AT MADRAS.
PRESENT :—S1R JouN WALLIS, CHIEF JUSTICE, AND

M3z. JUSTICE SESHAGIRI AIYAR. o

 Kizhakke Meladathi Vidvan Komki Appellants* (Plffs. and

Achan styled Sekhari Varma Valia his L. E.

Raja Avergal of Palghat (deceased) and -

another.
. .

Kannanpara. Nair Veetil Karnavan Respondents (Defendants
Reman Unni alias Tharuvayur Pada 1 to 19, 21, 28, 25, 27,

o Nair and others. 29 to 38, 87 to 40).
R%J;h Limitation Act, S.2 cl. (8) and Art. 124—Offics of trustee of devaswom annezed
Palghat to & Malabar stanom—Alienation of properiies of devaswom by stani—Suit for
B- v. recovery of possession by successor in stanom— Limitation.

I '

Ux'iﬁin The trusteeship of a devaswom and its properties was conferred by the Govern-

ment on a Malabar stani to be held by him and his successors in the stanom as a
hereditary office descendible in the sams manrer as the stancm. The stant pur-
" ported to transfar absolutely his right of manzgement of the devaswom and its
properties to the predecessors-in-title of the defsndants who thereupon’ assumed
control and possession of the same. In a suit by a successor in the stanom for

* A. 8.No. 800 of 2914, . 2nd February 1917
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recovery of the devaswom properties, instituted more than 12 years after- the date
of the transfer by the praceding stani but within 13.years of she plaintiff’s succes-
gion o the stanom, held thatthe plaintiff’s claim was barred under Arb. 124 of the
Limitation Act. . ' )

" A stanom a.ccorﬁing to the customary law of Malabar ia descendible from one
stanom-holder to another in a peculiar line of succession and each successive
holder is in the same position as an ordinary heir succeeding on intestacy.
Stanom-holders on whom propefty devolves by operation of law derive their title
to'sue from or through their immediate predecessors within the meaning of 8.2
(8) of the Limitation Act.

Appeal against the decree of the Subordinate Judge of South
Malabar at Palghat in O. S. No. 44 of 1911. .

T. B. Ramachandra Aiyar, A. Nilakanta Aiyar, and
P. V. Parameswara Aiyar for Appellants.

C. V. Anamthakrishna Aiyar and K. Kuttikrishna Menon
for the Respondent.

The Court delivered the followmg

Judgments :—The Chief Justice —In 1842 the Govern®

ment'ef Madras by Exhibit A put the Ra]ah of Palghat in posses-
sion and management of the suit devaswom which is stated to
have belonged to two persons whose family had become extincs.
This ‘is the grant relied on by the plaintiff and its validity had
not been. called in’ question. The Palghat Raj is a Malabar
stanom, the succession to which is in the senior male member for
the time being of a large number of families who are presumably
descended from a common ancestress. The grant of this and the
other devaswoms included in Ex. A was made in pursuance of
the policy adopted by the East India Company about this time of
divesting itself of the direct management of religious institutions,
and was intended in our opinion to confer the office of trustee of
these various endowments on the Rajah and his successors in the
stanom as a hereditary office descendible in the same manner as the
stanom. This is not now contested for the respondents, and the
" only question before us is whether the suit to recover possession of
the kanom properties is barred .by limitation under Art. 124 of
the Limitation Act as held by the Subordinate Judge. After the
very full arguments we have heard I am of opinion that this is
the article applicable and that the suit is barred under it if it was
not already barreéd under the Regulation and the previous Limit-
ation Acts. According to the finding of the Subordinate Judge
which had not seriously been -disputed before us, the defend-
gnts’ family have been in possesgion since 1843 when the
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then Rajah purported to assign the devaswom to them unde
Ex. 1, Art. 124 fixes the period of limitation at 12 years
from the date “when the defendant takes possession of the
office adversely to the plaintiff,” and Mr. Ramachandra Aiyar’s
main argument was that the previous holders of the stanom
were “not ' persons “from or through whom the plaintiff derived
his rlght to sue” and so ‘do not come within the definition
of plaintiff in S. 2 of the Limitation Act, According to him
each successive holder of the stanom who brings a suit falling under
Art. 124 or 144 can only be barred under these articles if there is

- possession adverse to himself Zor the requisite period, as possession

adverse to his predecessors caanot be taken into account not being
possession adverse to the plairtiff within the meaning of the Act.
I am wholly unable to accept this contention. A stanom according
to the customary law of Maladar is descendible from one stanom
holder to another in a peculiar line of succession, and it appears to
me each successive holder is in the same position as an ordinary
heir succeeding on mtest&cy In sither case it is the law of the
land and not any act of the previous holder or owner that confers
title on the successor. = The fact that the law of the land confers
limited powers of dlsposﬂnon i1 one case and unlimited powers in
the other case can make no diference. In both cases it seems to
me that for the purposes of th= definition of plaintiff in the Limit-
ation' Act, which.is intended to include predecessors in title of
whom the successor is the rep-esentative, the heir must be consi-
dered to derive his title from and through the purchaser and the
intermediate holders or owners who have taken by inheritance.
It would defeat the whole scheme of the Limitation Act to hold
that adverse possession against the predecessors of an owner taking
by inheritance was of no avail againgt such owner unless it
could be shown that the owne>" derived title from him otherwise’
than- by inheritance, and I think as I have already said that .
the succession to mutts, stanom, etc., stands in the same
footmg "As regards cases of ordinary succession I am not aware
that this has ever been questioned, but if authority be wanted,

it is to be found. in the decision of the Privy Council on this
very article 124, in Gnanasatzbanda Pandara Sannadhiv. Vel
Pandaram 1. There is also a strong current of authority in this
Court on the present question. Subrahmania Aiyar, J., in his re-"

- 1, (1899) I. L.°R, 23 M.1371 at 231=10 . I, J. 29 (P. C.)
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ference to'the Full Bench in Chéruvolu Punnamma v. Chiruvolu
' Perrasu 1, refers to the decisions in which succeeding trustees,
Mahants and Malabar Stanis have been treated as claiming through
or under their predecessors, and-these decisions are approved in
the opinion of the Full Bench at page 409, subject no doubt to the
observation which was unnecessary for the decision, that they did
not'in strictness so claim from or through the predecessors. Gna-
nasambanda Pandara Sannadhi v. Velu Pandaram 2, deals with
the case of trustees, Sankaran v. Krishna 3, proceeds upon the
samrie view in the case of stanis, as though Art. 124 was not con-
sidered to apply—why is not apparent. It was held that the guif
-might be governed by Art. 144 which equally raises the present
question. See also Pydigantam Jagannadha Row v. Rama
Doss Patnaik 4, Ambalavana Pandara Sannadhi v. Sree
Minakshi Devastanam 5. NMr. Ramachandra Aiyar relied on a
dictum of the Privy Council in Runchordas v. Parvatibar 6, that
the plaintiff who sued as next reversioner after the death of the
widows of the last male owner did not derive his title from or
through the widows and the exfinguishment of their right could
not extinguish his. In my opinion this means at most that under
the existing and recent Limitation Acts which give the reversioner
a fresh starting point from the death of the widow under Art. 141,
a reversioner cannot be treated as claiming from or through the
widow. Prior to the infroduction of Art. 141 the next reversioner
was held to claim from or through the widow, Amsritolal Bose v.
Ragoneckant Mitter " and Sambasiva v. Ragava 8. However
this may be, this dictum which was not in any way the ground of
their Liordships’ judgment must in my opinion be strictly confined to
the case of widows and is no authority for the position that other
persons such as ordinary heirs, stanom-holders, Mahants on whom
property devolves by operation of law do not derive their title to
sue from or through their immediate predecessors within the

meaning of 8. 2 of the Indian Limitation Act. I the event the

' suit is dismissed with costs of the 1st respondent.

1. (1906) I. L. R. 29 M. 890, 896=16 M. L., J. 807.
2. (1899) I L. R. 23 M. 271 at 281=10 M. L. J. 29 (P. C)
"8, (1898) I.L R.16 M. 456. .
4. (1904) 1. L. R. 28 M. 197. 5 (1914) 28 M. L. J. a17.
6. (1889)I. L. R. 23 B, 735. 7. (1876) 15 Beng. I.. R. 10,
8. (1890) I. L. R, 18 M. 512. S
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-Seshagiri Aiyar, J.:—1I agree. The short point for consider-
ation is whether the plaintiff, the Rajah of Palghat, or the defend-
ants’ tarwad is entitled to the hereditary trusteeship of the plaint
Devagswom. Till 1843, the Government managed it under Regu-

"lation VII of 1817. In that year, they transferred the manage-

ment to the then Palghat Rajah (Vide Exhibit A) presumably
under Section 13 of the Reguation. The Subordinate Judge con-
siders that the transfer was to the then Rajah, as an individual, and
that the succeeding Rajahs were not entitled to the management.
He is clearly wrong in this view. Mr. Ananthakrishna Aiyar, a
learned Vakil for the 1st respondent, did not endeavour to support
him on this point. The first Rajah executed Exhibit I to the
ancestors-of the deft. 'What it exactly conveyed has been the
subject of controversy. Acting on Exhibit I the defendants’
ancestor agked the Collector of Malabar to recognise him as the
Uralan of the Devaswom. The Collector refused to deal with
him in that capacity, Exhibis D. Then followed some corrgspon-
dence with the Rajahs. Exhibits XII, C and F show that the
Collector treated the successcrs of the first Rajah as the proper
trustees. Exhibit F. is an extract from the Inam register showing
that the then Rajah was the trustee. By Exhibits IX and X, the
3rd Rajah constituted the defendants’ ancestor, the manager of
the Devaswom. This was in 1851. There is no evidence whether
from the date of Exhibit A, the defendants’ ancestor had possession
of the temple properties. The above documents make it abundantly
clear that the Government transferred the right of management
to the holder of the Raj as such. The practice followed in this
case has been the recognised mode of dealing with Devastanams
by the Government in the years 1842 and 1843. The cases of the
Mahants of Tripathi and of she Jeers of the Ahobilam mutt, show
that the Governthent in divesting themselves of their responsibility

"assigned their rights to persons holding particular positions who

were expected to transmit those rights to their successors in office.

Further, Exhibit I leavss very little room for doubt that the
right was intended to be vested in the Rajah for the time being.
The Rajah was asked to “ manage the affairs of the Devastanams
in the same way as he managed the affairs of his own temples.”
This shows that the management was to be by the Rajah for the
time being. I have no hesilation therefore,-in holding that Ex. A
was a grant to the Ba,ja,h's of P&lghat‘{, and that the Plaintiff ig
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entitled to manage the affairs, if he has not lost the 11ght by pre-
scription or ha,s not been barred by limitation.

Mr. Ramachandra Alyar for the appellant, contended thab
. thie Government created a succession of life estates by Fxhibit A.

The learned Vakil’s argument is that the document. was intended
to operate as a fresh grant of trusteeship in the case of each
succeeding Rajah. Gulabdas Jugyivandas v. The Collector of
Surat, 1 and Marium Begum v. Mirza 2 show that the creation of
successive life estates is within the competence of the Government,
although the Tagore case holds that private individuals should not
create a line of succession unknown to the law applicable to them.
But, there is nothing in the language of Exhibit A to warrant the
construétion +that a fresh grant in the case of each of the Rajahs
was-in the contemplation of the Government. It seems to me that
the Government were content to leave the devolution of the right
to be regulated in the same way as succession to the Raj or to the
management of the family Devaswom was -done.

The claim of the defendants is based both on prescription
and on limitation. The grant to their ancestor (Exhibit I) seems fo
convey the absolute right of management. HExhibits IX and X
also are to the same effect. But it is clear that such an alienation
is invalid. This is settled law. Vide Rajah Varman Valia v
Ravi Varmah Mutha 8. It is conceded, however, that the
- defendants and their ancestors have been managing the Devaswom
for over 60 years. '

The main argument of Mr. Ramachandra Aiyar was that the
cause of action accrued to the plaintiff when he became the Rajah
and that as the suit was within 12 years of his succession, his
11ght was not barred. On the questian of prescription, his answer
was that adverse enjoyment against the previous rajahs could, only
deprive them of their vights but was ineffective to affect the
rights of his client who claimed in his own right and not as heir
to the late Rajah.

A very learned argument was addressed o us on the legal
position and right of Malabar Stanis. It has been stated by the
highest authority that their position is analogous to that of Hindu
widows. Venkateswara Iyan v. Shakha,m Varma ¢ I took the

1. (1878) I L. R. 3 B 186. 9. (1889) L L. B. 17 C. 934.
3. (1876) LK & LA, T6=TL.R..1-M. 285 P.C., & (1881) LL.R.3 M. 384.

Rajah
of '
Palghat
v.
Raman
Unni.
Seshagiri
Aiyar, J,



Ra]ah

Palghab
v,
Raman
Unm
Sesh&giri
Aiyar, J.

32 THE MADRAS LAW JOURNAL REPORTS. [VOL. Xxxut

same view in Patinharkara Vallabhan Chattan Raja v. Rama
Varma 1. It does not follow from these decisions that the Stani
is bound by the same limitation as a widow is. It is true that
like the widow he holds his property for life ; but beyond this, the
analogy does not go. There is no one who corresponds to the
reversioner. The next in succession is his own heir. The fact
that in Sthanams, the"strict Tule of Marumakkathayam succession
is not followed is no reason for saying that the successor is not the
heir of the last Sthani., Most of the important Stharhms have
secondary Sthanams. On the death of the first Sthani, the person
at the head of the next Sthanam succeeds.

The important pre-requisite in all these cases is that the first
and the other Sthanams should all be held by the membeis of the
same family. I do not think that this customary rule of succes-
sion offers any ground for the suggestion that each succeeding
Sthani is not the heir of his predecessor in office. In the East
Coast Mutts, the successor is nominated. In the case of the
Mahants, prioriby of discipleship regulates the succession. It is
not corvect to argue that in observing these customary rules of
devolution of right, the successor does not become the heir of the
previous holder of the office. The position of & Sthani approximates
more to that of an owner of an impartible estate under the Act
than to that of ‘a widow.

There can be no question that the article of limitation appli-
cable to the suit is 124. It was contended by Mr. Ramachandra
Aiyar that even if the article applied, the suit was not barred by
limitation. His argument was that the office could not be said to
have been taken adversely to the plaintiff, until the plaintiff sue-
ceeded to the Raj. There is great force in this contention. The
effect to be given to it depends upon the meaning to be attached
to the word plaintiff in article 124. The definition in

Section 2 clause (8) of the Limitation Act is not exhaustive.

The use of the word “includes” shows that. Apart from this
reservation, I am unable to hold that the present plaintiff did not
derive his title from his predecessors. The holders of the Palghat
Raj may be aptly described in respect of the Devaswoms as
forming a chain of trustees. That is the only locus stands they
have to claim to manage the trust. In that view it is clear that
the plaintiff and his predecessars continuously represented the

1. .(1914) 28 M. L. 7, 669,
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trust property.. This was enunciatéd by the Judicial Committee
in Prosunno Kumari Debya v. Golab Chand Baboo 1. At page
256 1t was stated “ It appears to be right and: reasonable that
Judgments obtained against a former shebait in respect of debts so
incurred should be binding upon succeeding shebaits, who, in fact,
form a conlinuing representation of -the' idol’s property.” In
Gnanasambanda Pandara Sannadhi v.. Velu Pandaram 2, the
Privy Council did not-accept the theory that each trustee became
entitled to the- management per formam doni.. Reviewing all the
previous decisions, Banerjee and Gordon, JJ. say-in Nilmony Singh
v. Jagabandhu Roy 3. “Tut that does not show that each
succeeding manager gels a fresh start as far as the.question of

limitation is concerned, upon the ground of his not deriving title

from any previous, manager. The succeeding shebaits: as was
observed in the case just referred to, formed a continuing represen-
tation of the idol’s property. If we were to hold otherwise, it
would lead to a most anomalous result; for then it would follow
that, “although after any alienation of the idol’s property, t=n
successive shebaits may not take any steps to recover the idol’s

" property, the 11th shebait, it may be after a hundred years or mores
would still be in time to institute a suit fot recovery of possession.
Such a result the Legislature could not- have contemplatec.”
These observations are exactly in point. Veerabhadra Varapra-
sada Row v. Vellanki Venkatadri 4, Sankaran v. Krishna 5,
Pydigantam Jagannadha Row v. Rama Doss Patnaik 6 and
Chiruvolu Punnamma v. Ohiruvoly Perrazu ™ lay down the same
principle. ‘

As against this chain of autharities, the learned vakil rélied
upon some decisions of the Judicial Committee and on Prasanna
Kumar Mookerjee v., Srikantha Rout 8 and on Pathinharkara
‘Vallabhan Chattan Rajak v. Rama Varma 9. The decision in
Bahadur Singh v. Mohar Singh 19 that one reversioner ‘does not
claim through another has no bearing on the present case. Until
the widow dies, it cannot be predicated of-any one of them that he
would be the heir, consequently, they may not be said "fo claim

1. (1875) 28 W. R, 258.

2. (1899) I. L. R. 23 M. 271=10 M. L. 7. 29 (P. 0.)

8. (1898) 1. L. R. 28 C. 536 at 546. 4. (J899) 10 M. L. J. 114.

5. (1893) I. L. R. 16 M. 456. 6. (1904) I. L.R.28M, 197,
7; (1906) I L. R. 29 M. 890 a$ 409, 8. (1912) L. L. R. 40 C, 173.-

9. (1914) 28 M. L. J. 669. T 10, (1901) I. I R.24 A. 94,

)
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title through each other. Moreover, the position. of & Sthani is
not analogous to that of a reversioner. Nor' does Runchordas v.
Parvatibar 1 help the appellant. It was held in that case that a
reversioner does not derive title through the widow in possession.
The position "of successive trustées is mot the same as that of a
widow and a reversioner. In Prasannae Kumar Mookerjee v.
Srikantha Rout 2 the.properties in the possession of the previous
ghatwal were apparently tasumed and regranted to the new

- ghatwal. See however Radhabai aad Ramachandra Konher v.

Anantrav Bhagvant Dehpande 8. Consequently, there can be no
question of claiming through or from the previous owner.
Patinharkara Vallabham Chatten Raja v. Rama Varma 4

“"t‘o which I was a party related to a different state of affairs

altogether. That was a case in which the right to the Sthanam

“itgelf was in dispute’ and not to any property or office which

appertained to the Sthanam. It was argued in thab case that
a person who might a6 some future time succeed to one of the

'Sthanams should have sued for a declaration that a person in one
"of the higher Sthanams was a trespasser.” I held that such a suit
"t was not obligatory on the plaintiff, as he may never live to succeed

'to the Sthanam and that his cause of action arose only when
succession opened to him. I followed Veerayya v. Gangamma 5
“and other cases. It is open ‘to argument whether those decisions

‘aye any longer law, having regard to- the character which the

Judicial Committee aré now clothing a reversioner with. However
‘that may be, my judgment in Patinkarkara Vallabhan Chattan
Raja v. Rama Varma 6 related to a different question and
.involved very difficult consideration from what -are we now dealing
-with. On the other hand, the decision in Damodar Das v.
-Lakhan Das 8 seems to re-afirm the view taken by the Judicial
Committee in Gnanasambanda Pandara Samnadhi v. Velu
. Pandaram 7. '

I am, therefore, of opinion that limitation commenced to run
against the plaintiff when the management was assumed by the
defendants as agninst the previous Rajahs who were trustees of
the Devaswom, and that consequently, the suit is barred by

limitation.

1. (1899) . L. B. 23 B. 725. 9, (1912) I. L. R. 40 C. 178.
8. (1835) I. L. R. 9 B. 188. . 4. (1914) 23 M. L. J. 669.
5; (1912) I. L. R. 86,M. 570. 6. (1910) I. L. R. 87 C. 885.

7, (189Q) I. I.R. 23 M. 371=xi0 M.L.J . 29, e
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.For the same reason, I think the defendants acquired a title
by prescription to the office.

In the view I have taken, it is not necessary to consider the
question raised by Mr. Ananthakrishna Aiyar that the right to
sue having been barred under the Limitation Act of 1859 was not
revived by the Act of 1871 or 1877.

The decision of the Subordinate Judge is right and this
appeal must be dismissed with costs.

AV.V

S ———
g

-IN THE HIGH COURT OF JUDICATURE AT MADRAS.
PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE NAPIER.

Sathula Venkanna . Appellant* (1st Defen—danf. )
\ o , .
Namuduri Venkatekrishnayya ... (Respondents Plaintiff and
and another 2nd-Defendant).

Limitation Act, Art. 113—8pec1ﬁc parformance—Smt for. by thivd party to
contract claiming as beneficiary thereunder—Conlract to be performed on a coniin-
gency— Limitation—Starting point—Limitation Act—Beneficial construction

A. eatered into & contract with B. ‘whereby it was agreed that as soon as B.
paid a certain specified sum to A, the latter was to assign a decree in his favour to
C. In a suit by C. against A for specific performance of the contract by the
execution of an assignment deed, Zeld that the second part of art. 113 of the
Limitation Act applied to the case and limitation began to run from the date on
which A. refused to perform the contraet and not from the date on which B, made
the pa.yment stipulated by the oontract.

Quaere : Whether the second part of art. 113 andnot the ﬁxst would apply
even if the suit had been inatituted by B ?

The Limitation Act being an enactment which opera.tes as a bartoa cla.lm
whioh is legally enforceable, should be construed as much as possible in favour of
the person whosa right is sought to be barred.

Second appeal against the deciee of the Subordinate J udge of
'Cocanada in A. 8. No. 82 of 1914, preferred against the decres of
the Court of the District Munsif of Cocanada in O. S. No. 714 of
1912.

G. Venkataramiah for the Government Pleader (7. Rame-
sam) for Appellants. -

M. Patanjali Sasm for P. Nar a,yafnamwt}w for Respon-
dents.

The Court delivered the following _

Judgment :—This appeal arises out of a suib instituted by the
plaintiff to compel the 1st defendant to execute a duly registered

* 8, A. No. 842°0f 1915, 6th Febroar-, 1917.
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" *'.°. " the amount of-that decree;rhe would transfer the decree to the
" plaintiff. The particular clausgs of that. agreement which are
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. transfer-in. respect of a. decrée in & suit,’0. 8. No. 364 of 1904.
+ 'The 1st defendant was the holder of this decrée and he had by an
: agreement, Fxhibit F, .made- with one ' Jayanti- Venkayya (the

wecorid defendant) agreed.that on Jayanti Venkayya paying to hirm

iniportant are to' the following effect: (1) The-amount was to be
paid within 6 months; (2) The transféer in--favour of the -present

- plaintiff was to be made ds soon as the amount in respect of this

Razinamah was paid. It is to--enforce this latter clause that this

'suit i brought. No point has been taken that it was not open- to.
‘the phmtnff not a party.to the contract, to bring a.suit for specific

pe1f01mance so we must deal with it as if that nght did vest in
him. The Lower Appellate Court has held that the suit is prim-
arily barred under Art. 113 of the Limitation Act but that the
circumstaices under Whlch the 1st defendant 1ece1ved the money
from the 2nd defendant constituted him a trustee for- the plaintiff

: Wlthm the meaning of S. 10 of the Limitation Act,-and it there-

fore held that-the suit. was not barred. Beforé us this .contention
was not relied on by the respondent and we: think rightly, for it
‘would be guite Jmpossnble to brmg this case within the. l&nguage
of that section. But it ‘has "been- urged’ by the respondent, that the

'Qontract does-not contem the date fixed for.the performance and that

the second clause *“ when the plaintiff has notice’ that performancé '
is refused is the starting point for limitation and that therefore
the suit is not barred. For the &ppellants it is_contended that the
pate is! fixed for the perf01ma,nce and the suit is out of time.
Admittedly of course no spedific date was fixed; and the question
that remains is whether it is posmble in these .circumstances to

} eppl y ‘the doctrme cerfum est guod certum fieddz potest; so ,as. to

brmg ‘the cage Wlthm the artwle A very ca,1efu1 argument has
been 'addressed to us by both “sides. “We have been strongly
pleesed with the decisions of the Privy Counecil in, Juggomohun
Gkose v. Manick Chund 1, and of the Court:of Queen s . Bench:.in
Mercizafnt Shipping Co. v. A?frmta,ge 2, and London. -Chatham -
and Dover Railway Co. v. South Eastern Railway Co. 8. These
decisions turned on the construction of the Interest Act which is
ag follows, . “that upon all debts or sums certain payable at a

| (1869) TM T.A. 2687 2. (1373) L.R.9Q. B. 99,
: T 8. (1893) L. R, A. C. 439. .
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certain firhe thé j jury on-thé trial-of’ a,ny isste m&y allow interest.”
There is no doubt that the Privy Council in dealing - With this
cla,use ‘have glven a ve1y 1estr1cted mea,mng $0 if, and ‘thieir  Tiord-
shlps give their reasons for 80 dec1d1ng at great length. ’I‘hey
point out that the sum may never be due'and that even 'if due 11;
is uncerfain in amount at the tlme of the contract and it neces-
sarily follows of course that the &mount whlch wﬂl be paya,bIe for
interegt will be equally uncertam " They also pomt out that" this
-plOV]SlOD. Is an a,ltemtnon of the common 1&W and is'in its naJture
pena,l and for these rea,sons, they construed the Act stnctly

 Thecase in Merchant Shipping Co. ¥. Ar mitiage 1, was algued
hefore the- Fixchequer. Chamber and the decision that theye Was no
principal sum payable at a time certain on which. interest could
run-was given by the court after the decision on the main question
in respect of which-the case is really 161)01ted No reasons are given
by the learned Judges for that decmon It appears that about the

same fime the opposite view was taken by the .Court of . Queen’s

Bench in a case .veported, in Duncombe v. ‘Brighton Club and
Norfolk Hotel Co. 2. Their Lordships did not consider . the
policy of the Act but confined themselves. to applying the -doctrine
of ; “ certum est” in its entirety. They quote and-follow the lan-
guage. Qf -Lord Kenyon. in an old case which language is repro-
duced as being -a - correct exposition of the doctrine in Broom'’s

Legal Maxims, . vide page 479. That language cerfainly is in the,

widest-terms, for it applies the maxim whether the. time can be
ascertained by any process of computation at the time the contract
is made or whether it cannot. I will quote.a few .words : “ That
certainly need not be ascertained. at the time; for if, in the fluxion
of time, a day will arrive Whlch will m&ke it certain, that is
sufficient. As; if a lease be ‘granted for 21 years, after threelives
in being, though it is-uncertain at first when that term will
.commence, because those lives are in being, yet . when they die it
is reduced to a certainty, and id certum est quod certum redds
" potest.”  'We have thereforé a cleay _conflict on the language of
the, Interest, Act..
-~ Now we have not- to decide thlq questlon on the constructlon

of that Act and we, must bear in mlnd the 'essentnl difference.

between the Interest Act and ’ﬁhe L]mlta.tlon Act. As pomted
out in the Privy Council case the’ Intérest Act is penal and
L. (1878)T. R.9 Q. B: 99 - . ©* 2.-(1875) L.R. 10 Q.B. 8TL.
6 A . .
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imposes & higher liability - than was known to common law. It
should therefore be construed strictly. On the other hand, the.
Limitation Actis one which operates as a bar to a claim which is
legally enforceable, and it should therefore be construed -as much as
possible in favour of the person whose right is sought to be barred.
There are indications that the courts of this country have been
inclined to give a liberal application to this language in Article 118,
The case in Muhi-ud-din Ahmad Khan.v. Majlis Ras 1, is one:
case. The decision of Mr. Justice Boddam in Pindiprolu Soora- _
paraju v. Pindiprolu Veerabhadrudu 2, is another. Wedo not
think it necessary, however, to express’ a final opinion on this
point because in this case there is here an element which seems to
us to render the doctrine inapplicable. It may be that it is right to
apply the doctrine fully between the actual parties to the contract
who would get the benefit and be subject to the liabilities
under the contract and to whom therefore the payment of the
money would become a certain date some time or other to, their

“knowledge. But in'cases wherz a person is entitled to bringa suit
“on the contract who may not and need not, and very likely may

not be aware of the date bécoming fixed, we cannot think that the
doctrine will apply. Taking this case for instance the second
defendant was bound to pay the amount within six months to the
1st defendant, and on the date of that payment the 1st defendant
was bound to transfer the property fo the plaintiff. He might
have paid i, within two days;and the plaintiff need not have
known anything about it. He might have paid it, asin fact he did,
three days after the due date and the pleintiff might not have krown
anything about it. He might not have paid it till years after the due
date and the 1st defendant might have accepted payment and the’
plaintiff might not have known anything about it. If seems to us
therefore that in cases where a right to enforce specific performance
vests in a third party to whom the agcertainment of the date need
not necessarily, be known, the doctrine certum est quod certum
reddi potest ‘can have no application. We therefore on this

. narrow ground alone, hold that the suit is not barred by reason of

the first part of Article 113 and that as he is within time
under the second part of the Article, the claim is not barred. It
is admitted that there is no defence on the merits. The appeil

will therefore be dismissed with costs.
A V.V.
1. (1884) 1L.R, 6 A., 281. 2 (1907) I.I.R, 80 M,, 486=17 M.I..J. 505.




PART 1L] THE MADRAS LAW JOURNAL REPORTS. 39

PRIVY- COUNCIL.

PRESENT —VISGOUNT HALDANE L.ORD ATPKINSON, SIR JOHN
Epce AxD ME. AMEER ALL

Lachman Prasad ‘ eo.  Plawmtiff-Appellant.*
v. : :
Sarnam-Singh and others ... Defendants-Respondents.

Hindu Law—Mitakshara—Morigage by head of joint family—W hether pro-
_perty can bs made available to the extent of morigagor’s interest—Equity arising
out of representation of authority.

.. Where the property of a Hindu joint family is mortgaged by one of the mem-
bers (save and except by the head of the fa.mlly for antecedent debt or proven
necessity of the joint family) the general law is that the mortgage is not valid at
all, even to the extent of the mortgagor’s interest.’ -

It is possible thal exceptions to this gemeral rule may arise from special
circumstances, c. g., from a representation or undertaking by the morigagor that
he had power to mortgage the joint property, but no special cireumstances were
held to exist here.

Mahabeer Persad v. Ramytlzd Singh 1 disoussed.
Appeal from a decree of the Allahabad. High Court, dated
December 11, 1912, affirming a decree- of the Sub01d1nate Judge
of Bareilly.

The facts of the case are sufficiently set out in their Lordships’
judgment. Three members of a joinb family (the first three
defendants) mortga,ged the joint property to plaintiff, who sued.
The Subordinate Judge, on the authority of Chandradeo Singh v.
Mata Prasad ? held that the mortgage was invalid and dismissed
the suit : and his decision was confirmed on appeal by the IHigh
Court.

Hence this a,ppeal
J. M. Parikh and J. K. Roy for Appellant.
Respondents did not ‘appear at the hearing.

Parikh for Appellant :—The recent judgment of the Board
in Sahu Ram Chandra v. Bhup -Singh 8, precludes me from
questioning the principle of Chandradeo Singh v. Mata Prasad 2
but I gubmit that relief can be granted in equity against the
mortgagor’s share : Mahabeer Prasad v. Ramyad Singh 1

* 26th April, 1917.
1. (1873) 12 Beng. L. R. 90. 2 (1909) LL.R. 81 A. 176 (F. B
-8 (1917) 88 MLJ 14 -
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[Viscount Haldane ——That case was- declded on the ground
that the father and the eldess son had in effect made a misre-
presentation’ which they had to make good. Here there are no
such special circumstances as to create an estoppel. ] B

“ e cage is discussed by-this Board in -Madho Prashad: v.
Mahabeer Singh 1, where it was said that the Judges deciding it
justly condidered that it was contrary to equity and good conscience
that the mortgagors should keep the security and the money. As
to representation, there'is just as much evidence of ib hele as there
was there. °

[Viscount Haldane :—I am not at all sure the Boa,rd gave

the weight of their authorisy to that Bengal case.]

The mortgage here is voidable only, not void if the other side
had not opposed. - Plaintiff would have got a decrée.

Their Tiordships’ judgment was delivered by

Viscount Haldane :—In this cage no difficult question: of law
arises, and their Lordghips are prepared to intimate at once the

advice which they will terider to His. Majesty upon the appeal.

* - Tt s suit with regaré to a mortgage made. on: the 2%lst ,
September, 1885, by three Hindus subject to the Mitakshara law,
who joined-in borrowing 1,200 rupees on thé security. of = the pro-

perty of the joint family of which they were the heads.  There is

nothing special in the terms of the mortgage, which do not go
beyond what is stated. It is contended that although, according
to the decisions of thig:Board, that mortgage is prima facie invalid
ag being for neither an antecedent debt nor for any proven necessity
of the joint family, it still nzay. be held to be valid on the doctrine
laid down by the High Court of Calcutta in the case of Mahabeer
Persad v. Ramyad Singh 2. “There, the head of a joint family
and his son, who was of age, united -in attempting-to raise
money. There was a you:igel son, also & member of the joint
family, who was fot of age and who did not, and could not, concur. -

" The mortgage was declared: ba,d but’ the learned , Judges who
. decided. the' case thought themselves at hberty to put a condition

into the decree which in effect determined that an implied represen~
tation or underta.kmg given by the mortgagors that they had
power to charge the joint family property, and would 'make good
the representation by partit-on. or otherwise, should receive effect,

3, (1890) L.R. 17 J.A, 194, 166, 108. - -3, (1873) 12 Beng. L. R. po.
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and accordingly . they, in substance, ordered by their ‘decree a
partition of the property so that the separate.shares to be obtained
under the partition of the father and the son ‘should be made paya-
ble to the mortgagees. . Whether that . particular. case was. rightly
decided ar .not, it.is not necessary to-consider here, because the
learned J udges ploceeaed upon the footing that there had been the
representation referred to. On looking at the  facts, their Liord-
ships agree with the observation of Mr. Parikh that there was very
little, if any, evidence of such representation, but that there was
such a representation was the ‘basis of the judgment, and, unless
the learned ' Judges had held that an equity ardse out of it, their
judgment would have amounted' to this, that for every moitgage
by the head of a joint. family. the property of the joint family could
be made availablé to the extent of the interest of the mortgagor.
Now, whatever may happen. where there are special circumstances
such as there were in the case referred to, that is not the general
law. The general law is quite plainly laid down by Lord Watson
tin dehvermg the judgment of this Board in the case of Madho
Parshad v. Mahabeer Singh 1, where he says, at’p. 196, thig:—

“ Any onbe of several members of a joint family is entitled to require pa.rmtxon
of ancestral property, and his demand to that effect, if it be not. complied with, can
be entorced by legal process. So long as his interest is indefinite, he is notina
position to dispose of it at his own hand and for his own purposes ; but as soon as
partition is made, he becomes the sole owner of his share, and has the same
powers of disposal as if it had been his acquired property. The actual partition is
not in all cases essential. An agreement by members of an .undivided family to
hold the joint property individually in definite shares, or the attachment of a
member’s undivided ghare in exacttion of a deoree at the instance of his ‘credilor,
will be regarded as sufficient to support the alienation of a member's interest in
‘the estate or a sale under the execution.”

Now these are the pnn(nples which govern thls and all other
cases of the kind, and according to these principles, there can be
no doubt that the present mortgage is void. There were no such
special circumstances as the learned Judges seem to find in the first
case above quoted entitling them to impose terms upon the plain-
tiffs, and, whether Lord Watson approved that case or not, which
is'not quite clear, he at all events said that it had no application
which would affect the operation of the prmclples Whlch he lald

down: as above quoted.

The result is that the mortgage in the present case is bad
and the appeal fails, and their Lordships will humbly advise His

1. (1890) L-R. 171 A, 19¢. o
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Majesty that it should be dismissed with such costs as the
respondents, net ha.vmg appeared before this Boa,ld may be

-entitled to.

Solicitor for Appellant —E. Dalgado.
Solicitors for Respondents :—Pyke, Franklin and Gould.
A PP

PRIVY COUNCIL.

PRESENT :—V1scoUNT HALDANE, LIORD ATRINSON, SIR JOHN
EpgeE, ME. AMEER ALl AND SIR WALTER PHILLIMORE.

Kawal Nain and others oo. Plaintiffs- Appellants*
: v. : '
Budh Singh and others ... Defendants-Respondents,

Hindu Law—Milakshara—doint femily—Partition—Suit for partition dis-
missed though right bo partition acmilted—TWhether stalus remains ]omz or, Several .

A member of a Hindu joint family instituted a .suit for partition, The suif
was dismissed on the ground that though he had a legal right to partition, he had
in the Judge's opinion no proper motive for exercising that right. Thereafter
he mortgaged his share, and on ths mortgagee suing, claimed to be still joint.

- Held, that notwithstanding the judgment, the mortgagor had become separate
from the date of his suit and that the mcrigage of his share wag valid.

Appeal from a decree of the Allahabad High  Court, dated
April 10, 1913, reversing a decree of the Subordinate Judge.of
Saharanpur.

The facts of the case are sufﬁclently seb out in their Liordships’
judgment. It may beadded that the suit for partition filed by
Prabhu Lal was not only instituted but dismissed before the
mortgage, which was in. fact intended to provide funds for an
appeal. Such appeal was not however proceeded with, a compro-
mise being effected, under which Prabhu ILal did in fact become °
geparate.. “When a suit was brought on the mortgage, he and the
other members of the family, who were joined ““as a precautionary
meagure” get up that they were joint and the mortgage invalid,
The Subordimate Judge decreed the suit, but the High Court
(Richards, C. J. and Banerji, J.) dismissed it on the ground that
at the date of the dismissal of the suit for partition the mortgagor
was joint.

Hence this appeal,

s e ey

* 17%h April, 1017,
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De Gruyther, K. C. and Dube for Appellants :—The only
question is whether the mortgagor was joint or separate when he
.executed the mortgage. I contend that from the date of instituting:
his suit for partition he was se'i)a;ra;te —Girja Bai v. Sadashiv
Dhundirag 1 which was decided subsequent to the High Court
judgment under appeal. It is immaterial that by an erroneous
judgment the suit for partition was dismissed: the filing of that
suit was an unequivocal intimation of plaintiff’s desire to separate,
and he became separate from April 6, 1889. The Subordinate
Judge in dismissing the suit said “ It appears that the plaintiff is
now thinking of wasting the family property, and having found
no other means, he has instituted this suit without there being
any actual cause of action. I must admit that the plaintiff has
certainly a share in the joint ancestral property equal to that of

his father, and he can also get the property partitioned under the -

Hindu Law; but this admission does not warrant the institution
of a suif in Court without the acerual of any cause of action.”

[Sm‘ Walter Phillimore :—He has confused * cause of &ctlon
with motive.]

[Viscount Haldane .—The learned J udge -may be wrong but
he has delivered a judgment and you have to show that you are
not bound by it. He has refused to give you partition].

The only refusal is refusal to divide by metes and bounds.
The Sub Judge admitted that Prabhu had one-fifth share and could
get the property' partitioned under Hindu TLaw. He does not say
that Prabhu did not unequivocally express his.intention to separate.
I submit that his filing the suit was such an unequivocal intimation.,
The High Court went wrong by regarding the question as being
whether actual physical partition had taken place. They had not
this Board’s judgment-before them.

[Sir W. Phillimore :—They do not seem to have applied their
minds to the question whether separation can be effected by volition.]

The respondents were unrepresented.

Their Lordships’ judgment was delivered (April 24, 1917) by

Viscount Haldane :—This is an appeal from a judgment of
the High Court at Allahabad which reversed a judgment of the

Subordinate Judge of Saharanpur. The question which arose was -
whether a mortgage of certain interests in lanhd ‘was valid, as con-.

tended by the appellants, who were the successors in- title of the
1, (1916) L, R. 43 L. A. 161=81 M. L. J. 455,

P. G,

Kawal -
Nain

.
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Smghn

Viscouns
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S Phc original mortgagee. The lana had been the plopeﬂ;y of a ]omt

Rawzl:  family subject to Mltaksha,u, Taw, and the controversy tufned on
N:}ﬁﬂ' whether the 1espondent Prabhu’ Lal, the’ mortcracrm had Sep&l&ted
Bgrtlilhi_ frém the' ]01nh fa,nnly befors executing the'deed, and &0 rendered

Singh:c

—_ himself competent to make a-valid aypothecation of the interest .

Visoount Whluh had come fo him as & member of the joint family.
Haldaxne. _

P1101 to the mmtgede Whlch was dated the 28th August,.
1890, the respondent ;Pla,b}m Lal had, on the 6th April, 1889,
compenced a suit for p&ltltmn "By his plaint he' had claimed a '
fifth share. of the’ fa;mﬂy property, and - their Lordships enter-
tain no doubt that the claam amounted to an intimation to- the.
‘defendants, his co—shalers of the unéquivocal desire of the
plaintiff for sepa,latlon f10m the ]omt family. . If this be so-the
]udgment of the J udlclal Gommﬂstae in the recent case of Girija
Bai v. Safia,shw Dlmmdm a; 1 1ende1g it beyond question that the.
commencemenJ of this smt for paxtition effected, a separation- from-
the ]omt f'umllv It is immaterial, in such a case, whether the co-
sharers assent. A decree may be necessary for WOlLlng out the
result of the severance and for allotting,. definite shares, but . the
status of the pla.mtltf a,s sepam.te in estate is blouofht about' by his .
agsertion of his right to sepa,mte Whethel he obta.ms a.consequential
judgment ornot.

" These cons1demt10ns are sufﬁclent to dlSpOSG of the only serious
question raised by the” plesent appeal Had their L01dsh1ps judg-
ment in the ¢ase just referred to been “delivered before and, not
after the judgments now under rewew that of the High Court
would probably have been dlﬁelent The Subordinate. Judge
thought himself hound to- examine g number of transactions from
which he drew the inference that" ‘the members of the joint famlly
had assented to the severancs contended for although a complete
partition Had nof’ been carried out. It was not necessary . for him
to find so much in’ order to establish the’ severance, but the result

~ at which he arrived was right: The High. Court, in 1evelslng his
decision, proceeded on the footing shat no agreement for severance
mo.-* had been esta.bhshed -and that 1t was necéssary that the existence
of:s such: .an>. agreement - shou]d “be - shown. This is pla,lnly
contrary :torthe. prlnc:lple as-subsequently - laid < down by ‘this
Board -in the-other cise. - If-hag been argued that ‘the ‘suit- for"
pavtition,.. commenced -by the plaint of 1890, ‘was - dismissed and:

v
-

1, (1916) -L.R. 48 1A 161="81 M. T, 'J. 155,

1
/
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" - that the plaint was therefore '})f no effect, Their Lordships cannot
. assent to this argument. It is.frue that in the- suit of : 1890 the

Subordinate Judge dismissed the,claim disbelieving the case put
forward in support of it, namely, that the father, who was head
of the joint family, had refused to supply his son Prabhu Lal with
the funds requ1red to maintain.him, and had. otherwise illtreated
him. The High Court says that, while this disbelief was no valid
ground for dismissing a claim for partition, it still shows that

the date when the suit was dismissed the family remained joint.

It will, however, be observed that the judgment in that suit -pro-

. .ceeded on the ground that owing to the age of the father he might
"have other children and that in consequence the property could not
_be .divided or the plaintiff's, share fixed. “But, while this was

obviously wrong, the judgment on its face concedes that the plain-

i had a right to partition, although no cause of action for an
-actual partition was regarded as having accrued. It cannet be

saide that the plaint did not amount to such an expression of
intention as to satisfy the conditions of the law as now settled.

Their Lordships have thought it necessary to examine tke
argument for the appellants in the present appeal with tke

.more care because the .respondents have not been represented at
‘the Bar. But they are satisfied that the High Court has given a
‘decision which cannot stand. They will therefore humbly advise

His Majesty that this appeal should be allowed and the decree of

the Subordinate Judge restored® The respondents must pay the

costs here and below. But their Lordships desire to point out

that as the personal remedy under the mortgage is probably barred

by limitation, the liberty to apply for a personal decree, which is
given by the decree in accordance with Order 34 of the Code ef
‘Civil Procedure and 8. 90 of the Transfer of Property Actin
the event of the proceeds -of a sale proving insufficient, must be
subject to the right of the respondents to raise any such -defence to
the personal claim, such as one based on 11m1tat10n Wh1ch may
plove open to them. g

_Solicitors for Appellants i=~Barrow Rogeos and NemZZ

Sohc1tor for Respondents :—Douglas Grant. -

A PP e

P.C.
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.

PRESENT :—S1R JoHF WaLnis, CHIEF JUSTICE AND .
MR. JUSTICE SESHAGIRI AITAR, -

Doraisami Padayachi and another ... Appellants*
v, (Plaintiffs)
Vaidyalinga Padayachi (dead) and others ,.. Respondents
o ' (Defendants).

Specific Relzef Act (I of 1877), . al—Enactment of Civil Procedure Code (V of
1908), Sch. II, para *93, during pendency of referencs to arbitration—Rights of
parites unaffected—Bar of suit—Termination of arbitration proceedings by death of
arbitrators—Suit for dissolution of parinership end accounte—Limitation—Time,
if runs, during pendeney of arbitration—Limitation Act (IX of 1908), article 190,
applicabilily of. T

Certain dispubss between the plaintifis and” defendants as regards the taking
of ageounts of a partnership said to have been diggolved in 1905, were referred ~ to
arbitration on 8-8-1906. The arbitration proocsedings came §o0 an end on 81-10-1910
by the death of the arbitrator. In a suit instituted by the plaintiffs in 1911 for
dissolution and accounts, the defendants raised the plea that it was barred by
limitation, held, that the suit was not barred. P

The efiect of 8. 21 of the Specific Relief Act, while it was in force, was to sonfer
on the other parties o the contract, a right to have their disputes decided by
arbitration and not by suit and this was a substantive right which when once it
acorued, would not be affected by the enactmenti of 8,22 of Bchedule II of the
Civil Procedure Code, 1908.

Further, the special provision ia 8. 21 of the Specifio Relief Act, while it was
in force, prevented time running ageinst’ the plaintiffa under the Limitation Act
and whetHer the effect of this provieion -was merely to suspend the running of time
or to take the cage out of the specific article and bring it under article 120, in either
case, the suit was within time.

The institution of a suit after a contract to refer to arbitration is a sufficient
refusal to perform such contract so as to bar the guit under the seotlon

Ramkumar Stngh v. Jagmohasn Singh 1, referred to. .

Per Seshagirt diyer, J ¢ The residuary article 120 applied to the case and the

cause of action for the  suit having arisen on the death of the arbitrator in 1910,

the suit was within time.

Second appeal against tke decree of the Court of the Subordi-
nate Judge of Kumbakonum in A. 8. No. 491 of 1913 preferred
a,gamst the decree of the District Munsif of Shiyali in O. 8. No. 15
of 1912.

The facts, material to-this report, are briefly these : Plain*
tiffs and defendants were parsners and the partnership wasalleged
to havé come to an end in-1905. Disputes having. arisen between
the parties, the matter was referred to arbitration on 8-3-1906.
Nothing was done by the arbitrator for a long time and eventually

* 8. A. No. 1965 of 1914, 98rd February, 1917,
3. (1910) L L. R. 33 4. 818
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the arbitration proceedings came to-an end by the death of the
_arbitrator on’ 81-10-1910. In 1911 the plaintiffs brought the
present suit for dissolution of partnership. The plea of the defen-
dants was that the suit was time-barred and both the Courts below
upheld the plea and dismissed the suit. “Plaintiffs preferred a
second appeal. The reference to the Full Bench and the answer
thereto are reported in (1916) I T B. 40 M. 81=32 M. L. J. 422,
- "R. Kuppusami Aiyar for the Appellant.
S. Muthiah Mudaliar for the Respondent.
The Court delivered the followirg ' «

- Judgment :—The Chief Justice .—The answer to the Full
Rench reference being against him, kr. Kuppusami Aiyar for the
appellant has relied on another of the grounds taken here and in
the lower Appellate Court, that time did not run between the 8th
March, 1906 the date of the reference to arbitration and 381st
October 1910, when it is alleged the arbitration proceedings:came
to ah end by the death of the arbitrator. 8. 21 of the Specific
Relief Act provided that “if any person whohas made guch a
contract (to refer to arbitration) and has refused to perform it,' Sues
in respect of any subject which h= has contracted to refer, the
existence of such a contract shall bar the suit.” Asto this I
agree with Richards, J., one of the reerring Judges in Ram Kumar
Singhv. Jagmohan Singh 1 -that the institution of a suit after
the contract to refer is sufficient refusal to perform such a con-
tract to bar the suit under the section. The result of this
provision when it was in force was, it seems to me, to bar ‘the
plaintiff’s right to sue- for dissolutimy of partnership so long as
the arbitration had not broken down or the other side had nob
refused to go on with it. If the arbitration had become impossi-
ble as by the death of the arbitrator or the other side had refused
to go on with it, 8. 21 would have ceased to operate as a bar to
the plaintiff. The question then is, whatb i\s' the effect to be
attributed to the removal of this statutory bar by the repeal of
this provision of §: 21 by 8. 22 of the second schedule of
the. Code of Civil Procedute of 1903. The effect of the provi-
gion while it was in force, was to confer upon the other
parties to the contract a right to -have the question decided by
arbitration and not by suit, and this was a subgtantive right of
an important character. This being so, the repeal of this provision

1. -(1910) I. L. B. 83 A. 315,

Doraisami
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v.
Vaidyalinga
Padayachi. ~

. The Chief-
Justice.
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of'S., 21 by the-Civil' Procedu~e Code-of 1908 did not. affect the. . .
right of the other parties to-ths: contract which had accrued. under. -
it (General Clauges Aect 1897, Section 6 (c),): and consequently if

the- plaintiff had brought the present suit “inmmediately. on, thé .

coming into force of ‘the Code he' would-still ' have Been: lia.blé:-tp S
be. met.by a plea founded' on she repealed’ provision, - and it ‘was-
only when by the death, of the arbitrator in 1910: further-proceed:-

' ings in the arbitration became impossible that the-plaintiff’s right -

to sue was restored to. him. "It is I think clear-that the special
provision in 8. 21 prevented time running against the plaintiffs
under the Limitation Act whie it was in force and whether the -

 effect of this provision was merely to suspénd the running of time .

under the Limitation Act, or ‘to take the case-out of the Article
and bring it under Art. 120, n either case, the suit would be .
within time. Imay say however' that I do nob think-that the
Judicial Committee should be considered in Nrityamoni” Dassi'v.
Lakhan Chandra Sen 1, to Bave departed from the view cleagly
expressed in Lals Sont Ram v- Kanhaiya Lal2 We allow the -
appeal, reverse the decrees of" the Liower Court and remand the -
cage for disposal according to law. Costs incurred hitherto to abide,

Seshagiri Avyar, J. :—Thz= points raised by Mr. Kuppusami ,
Ajya,r on this second. occasion are by no means easy of solution.
Upon one point my mind is clear. The “parties referred the.
matters in dispute to arbitration before the new Code of Civil®
Procedure came into force. At ‘that time the rights of the
parties. were regulated by S. 21 of the Specific Relief Act. That
section says that the existence of a contiact to vefer shall
bar the suit.”~ Mr. Muthiah. Mudaliar’s Ingenious argument
that-the bar affects only the ag-eement to refer and not, a pending
reference is obviously untenzble. As I read the section, a.
right is conferred on one‘of tke pariies to.a, contract to prevent
the other from. enforcing his rights oether than through _the. -
tribunal choseg% by the parties. Such % right cannot be said
to be a mere incident of processual law. It is well-established:

that a. right_; of? afpbea;l granted. under a_repealed Act’ ds:. nop. -

a.fﬁec{;e_d by the new Act.. Colonial Sugar Befining Qo. .. .
Irving 3, Sadasiwa Pillar v. Kalappa Mudaliar 4, and Nana v, -

1. (1916) 1. L. R. 43 C. 660==30 M. .. J. 529, - -
.2, (1913) L B, 40 T A, 74=35 M. L, J, 181 -

8.7 (1905) A, C: 869:7 v o & (1900) I. L. B. 24 M. g9,
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Shekw . A vested right is 'noﬁ ordinarily: taken away, by a.new
Act. * Gopeshwar Palv.. Jibaw Chandra: Ghandra.2.  Applying

these principles,; it seems to me that S. 22 of the Second:

Sehedule to the new Code of Civil Procedure did not deprive the

defendant of the right which he had of objecting to the suit, ‘the.

matter in dispute having been referred to arbitration. It follows
fyom: this that solong as the arbitration ‘was. operative; the plaintiff
was-incapable of: enforcing his rights in a Court of Law.

" It.is'admitted that the proceedings were pending until Octo-
ber 1910, when the arbitrator died: In my opinion,. the plaintiff
was debarred from. seeking the assistance of the Court -till .then.
It was next argued.that a bare institution of a suit would not
amount to.“ a refusal to perform  so:as.to attract.the provisions
of’S. 21 of the Specific Relief Act; and. that as the plaintiff
had always expressed his willingness to abide by the decision of
the-arbitrator, the defendant never had any right to plead the bar
of 8. 21, In Ram. Kumar Singh v. -Jagmohan Singh 3.
Mr.- Justice Richards (as he then was). held in the judgment from
which a-Letters, Patent- Appeal was preferred, that the filing of a
suit would amount to. vefusal to perform, and Mr: Justice Tudball
who differed from him expressed no opinion on this question. ‘The
learned Judges who heard the Ietters Patent Apveal did not

question this dictum of Mr. Justice Richards. -In my opinion the.

institution of & suit. by the plaintiff would be an overt act indicative
of an intention not to perform the contract entered into by him

. The head note to the decision.in Tahal v. Bisheshar 4, is
somewhat too broadly expressed. The learned Judges based their .

decision upon. the view “that the contract, the existence of which
would bar a suit under the circumstances contemplated by this
section, must be an operative contract and not a contract broken
up by the conduct of all the parties to it..”” If there was no enfor-
cible contract, the question of refusal to perform' could not have
arisen. W. Crisp v. Adlard 5, relied on by the learned vakil
for the respondent has no application to the present, case. I am
therefore of opinion that if the plaintiff had brought a suit before
the albiﬁmtm died, he could have been prevented from enforcing

his 11ghts in the suit by virtue of the last clause of 8. 21 of the °

Specific Relief Act.

1. (1908) I. L. R. 32 B. 337. 2. (1914). 1. L. R. 41 C. 1125,
8. (1910)1 L.R. 83 A. 315, . 4, (1885) I. L. R. 8 A. 57.
B (1896) I. L. R. 28 C..956.
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The further point whether the period during which the bar
operated shculd be regard=d.as having been merely suspended or
whether the cause of acticn for the suit itself should be ™ regarded
as not having accrued unsil the death of the arbitrator is.one ‘on
which there is room for considerable difference of opinion.: The-
suspension of the period is provided for By 8s. 14 and 15 of the
Limitation Act. I do nos think that the presert case is covered
by either of these sections. Ordinarily that would be'a sufficient
answer. But the Judicia. Committee have recently (Nrityamoni
Dassi v. Lakhan Chandra Sen 1) given their general adherence to
the conclusion expressed in Lakhan Chandra Sen v. Madhusudamn
Sen 8. That decision 'seems to lay down that apart from the’ sta-
tute, & party who is prevented from enforcing his claim has a
general right that the period of his disability should not count
against him, although the difficulties in his way may not be of the
nature contemplated by Ss. 14 and 15 of the Limitation Act. An
examination of the authorities relied on in Lakhan Chandra Sen
v. Madlhusudan Sen 2 doss not support the general proposition
laid down therein; but the question must be taken to have been
set at rest by the Privy Council by their pronouncement in Nrity-
amoni Dast v. Lakhan Chandra Sen 1. Mr. Justice Ayling and
myself recently followed Lakhan Chandra Sen v. Madhusudan
Sen 2, in Appeal Against Order No. 354 of 1915. 'We have not
then to consider whether there was only & suspension of the period
and not of the cause of action itself, as in any event, the plaintiff
Would have been in time. There is an earlier decision of the
Puvy Council Whlch seams to throw some doubt on this theory
of the suspension of the cause of action. In Lala Soni Ram v.
Kanhaiya Lal3, it was argued that the period during  which
there, was a fusnon of the interests of the mortgagor and of the

" mortgagee should be extended in calculating the period allowed: by .

Art. 148. Their Lordsaips expressed the opinion that S.°9 of
the LimitationAct was against the plea. It is inferable from
the judgment that the fusion credted either an inability or disability
to sue and that as 8. 9 expressly " enacted that time which had

~ once ‘ommericed to run should not be stopped by such’a ‘subsequent -

inability or disability, the perlad of the fusion of the rights should
not be _ekcluded. It may be possible to. distinguish Nrityamons-

"1, (1916) I. .L R. 48 C 630. 2. (1907) I.L. R. 85 C. 208.
3. (1918) L.R. 40 1. A. T4==25 M.LL.J. 181-
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Dasi v. Lakhan Chandra Senl from the earlier case on the
~ground that no question of inability or disability arose in the latter.
- But the extension of the principle contained in Nrityamons
Dast v. Lakhan. Chandra Sen 1, must be made with great caution.
I think it would be more logical to hold that as a result of the
- interposition of the bar, Art. 91 is not applicable to the present
~case. In another case which was argued subsequently, I have

stated my reasons for invoking the aid of the residuary articles

whenever a specific article in all its bearings is not applicable.

Acting on that view, I am prepared to say that the residuary

Art. 120 applies to this case and that as the cause of action

arose for the suit only on the death of the arbitrator in 1910—for

asg pointed out by the learned Chief Justice, under 8. 6 (c) of the

General Clauges Act the bar continued till then—the suit is within

time. ’ :
The decree of the Court below must be reversed and the suit
must be remanded for disposal on the merits. -Costs to abide the
result.

A V. V. —_—

"IN THE HIGH COURT OF JUDICATURE AT MADRAS.

PRESENT :—MR. JUSTICE ABDUR RAHIM, MR. JUSTICE
SPENCER AND MR. JUSTICE SRINIVASA AIVANGAR.

‘Gangadara Mudali ... Appellant* (Defendant).
- v, . .
Sambasiva Mudali . .. RBespondent (Platntiff),

Registration Act, Ss. T2 and T7—Documont presented within time improperly
relurned by registering of ficer—Hresh presentation after four months—Rsfusal fo
ewcuse delay—Refusal to accept document for registration—Appeal to District
Registrar, if lies—Dismissal of appeal, if gives rise to a cause of action for a suit
under 8. 77.

A document was presented for compulsory registration on the last da‘y allowed
by Iaw but was not received by the registering officer. Thereupon the document
was presented on the next dvy with an application for exousing the delay. Thae
latter application was tejected and the registering officer refused to accept the
dooument for registration. An appeal to the Distriet Registrar having been dis-
.* missed, the aggrieved parson instituted a suit under 8. 77 of ‘the Reg'istra.tion Act.
Held that the order of the registering officer was a rafusal to rogister within the
meaning of S. T2 of the Registration Act against which an appeal lay {o the Dis-
fsrict Registrar and that the dismissal of the appeal by the latter gave rise to a
ause of aotion for a suit under 8. 77 of the Registration Ach.

Gengave v. Sayava 2, disapproved ; Narasimha Nayanim Varu v. Ramalmga
Rao 3, and Sivarama Pattar Rariakar v. Krishna Iyer 4, referred to.

* L. P, A. No. 120 of 1916. * 1st November, 1916. -

1. (1916) LL.R. 48 C. 660. 2. (1896)1 L. R. 41 B. 699.
g (1899) 10 M.-L. J. 104, 4 (1914)% M. L.J.807 |
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'Appeal under Clause 15 of the Letters ' Patent" against >the

“judgment of the Honourable Mr. Justice Seshagiri Aiyar in :S:A.
- No. 2348 of 1914 preferréd against the decree of the ‘Court of ‘the
-Temporary Subordinate Judge of Tanjorein A. 8. No.- 118 “of

1914 (0. S. No. 71 of 1913 on Ene file of the :Court of the D1str1ct
Mun51f -of Tiruturaipundi).
-The facts are set forth.in the judgment Of \Sesha,gm Iyer J 2
" The Court delivered the following :
Judgments:—Seshagir: diyar, J.:—The facts are nof-in dIspute

iin this.case. The defendant exeented.a sale-deed to the plaintiff bn .

the 8rd September, 1912. Owing-to the non-payment of the considera-
Aion.in full, the -defendant refused to get the document registered. . The
plaintiff presented it to the Sub-Registrar for compulsory wegisbration
on the 3rd .of Januamy 1913.. On tha,t day accordmg to the-evidence
of the Sub- Rpglstrar, he was so busy tha.t he was not able to find tune
to receive the document and to issue. summons, to the defendant The
Sub Registrar therefore suggested that the document should be
pre,sented the next day with an appllcatlon for excusing the delay i in
ot having presented it earlier. Thls wag done. The: a;pphca.tlon for
excusing the delay was lodged with the Sub-Registrar under S. ‘95,
Ol 2.of'the Registration Act to ba forwarded ito the Registrar. The
Registrar did not excuse the deley. His order has not .been jput on

.the record. The Sub-Reglstler pessed ﬁnal {orders on the 14th

January 1918 in these w01ds —* Inasmuch as no pelmlssuon hasg been
given for acceptlng the said ‘document for registration under S. 25 of
the Registration Act, in: ‘Current Mamo No. 79, General, xdated thed1th
J anuary, eurrent year, issued by the Registrar, the registration of this
document is refused under Sub-S. 5 of 8. 24 of the Registration
rules.” (Exhibit ). '"Thereupon an appeal was preferred to the
Registrar. This ‘was dismissed on 1st February 1913. The present
plaint was presented under 8. 77 of the Registration Act on the 8rd
of March 1918. It.-was conceded before us that the suit was ‘within

_thirty days of the order of the Registrar. The Subordinate- Judge

differing from the District Munsif gave & décree to the plaintiff. -

In this second appeal as the respondent was not represented we.
requested Mr. Ramabhadrs Alyar fto &smst as amicus curige. -We
-are indebted to him for his clear and able argument. The .appel-
lant’s-casewas presented to us Wlth equa,l ablllty a.nd Aclea,rness by
Ml. Visvanatha Sastn - st

“The maan oontentlon for the a.ppella,nt was that thls ‘suit is not

- in the -purview -of-8. 77 -of- -the Reglstratlon -Act. Mr. - Visvanathz

Sastri argued that the order of the Sub- Reglstu_n communicating the
opinion ‘of the Registrar that the delay in presentation will” fot
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be excused is not an-order, ** refusing to admit a document’ to registra- Gsﬁgm’c'}_af?a
tion,” as contemplated by S. 72, CL (1)- of the Act and that no Mudali
appeal lay to thé Registrar a,ga,iﬁsi: that communieation. - Therefors Swm‘ll;';z‘éiva
the appeal to the Registrar and the order thereon (Exhibit F) were M_l_’i_ii’li_'
both incompetent and furnished -no ground for a suit under S. 77. Bashagifi
Before dealing with the few cases cited in'argument, I shall ezamine Aiyar, J.
the sections. It is true that under Section 25, the power to excuse
the delay in presentation i vested solely in the Registrar. What the
Sub-Registrar has to do is simply to send up the ' papers to the
Registrar. The party is still before the Sub-Ragistrar ; the final word
has to be said by him although he is bound by the opinion of his
superior. The next question is, 'did the Sub-Registrar “‘refuse to
admit the document to registration ”? The fact that he has no option
in the matter does not affect the solution of the question. In his order
Exhibit T he says that ** the registration of this document is refused "',
Of course, if he had no power to pass the order, the words used by him
will not avail the plaintiff. In my opinion, he has the power to pass an -
order whether he would register the document or ot and that order
would be strictly within his rights. The Registration Act uses two or
three expressions which have caused some confusion of thought.” Befusal
to registar, Refusal’ to accept for registration, Refusal to admit for
régistration are used in the body of the Act. without indicating the '
difference in the meaning to be attributed to these expressions. In my
view, the order of the Sub-Registrar is & “refusal to admit the document
to registration ”"—and as such is appealable, Mr Visvanatha Sastri
pointed out an anomaly which this interpretation would involve.
By the appsal to the Registrar in such cases that officer is asked ‘to
reyiew his own opinion given on the €x parte represeatation of
the Registrar. . There is force in this argument. The only answer
is that on the previous occasion whenn he passed orders on the
papers sent to him by the. Sub.Registrar, the Registrar was
acting in his advisory capacity. My attention has not been drawn
to any provision which enables a party who h,aé lodged his applica-
tion for excusing the delay before the Sub-Registrar to be heard
in support of his application. But when he hears an appeal, he was
performing a judicial act and the parties have a ril'vght of audience. It
may be that the legislature intended that 'he should reconsider his
decision for good cause shown. However that ‘may be, I am unable
’fgo,._s'é.._—y,'qhat' .tl;e_.érc}er qf the S.ﬁb-Regisbru.r 1is not. ppé i-gfusing to admit
the document to registration. JAn argument was fo‘gqa d on the use of-
a similar expression-in S. 58,/and-it was said thab a’d\aii&ing to regis-
tration is & technical language which contemplates, ‘s.'c‘ym\.e\ pralimi’qary
steps. _I.am not convinced by this argument. .. .. . .. L
8. .
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Thers is one other aspect of the questlon. S. 76, cl. (1) (b)
contemplates an original application to the Registrar to direct the
registration of a document Ly a Sub-Registrar. No doubt such an
application may be lodged with the Sub-Registrar for -its being
forwarded to the Registrar. But the language is not mandatory.
Under cl. 1 of 8. 25 it is sompetent to the Registrar, if the delay
does not exceed 4 months to exeuse-it on certain conditions and direct
the registration of the document, There is nothing .in the Act to pre-.
vent a parby from applying to the Registrar to excuse the delay. S. 76
CL 1 (b) implies that such a direct application is competent. If this
is- correct, the appeal preferred by the plaintiff against the order of the
Sub-Registrar may be regarced as an original application to the regis-
trar to excuse the delay The fact that he expressed an unfavourable
opinion when the papers wers forwarded to him would not prevent his
enfertaining an original applization. His dismissdl of the appeal would
be in effect refusing to direct the Sub-Registrar to register the documents.
Such a refusal would furnish a cause of action for a suit under S. 77.

I have thus far avoided discussing the ease law on the pomt
The decision strongly relied upon is that reported in Gangcwa V.
Sayava 1. In this case immediately on the receipt of the order refus-
ing to excuse the delay, the suit under S: 77 was filed. - With all

" respect I am unable to concur in the view that the refusal to excuse

the delay is not a refusal to register. I am fortified in my opinion by
the view taken in Madrais_-in Narashima Nayanivaru v. Ramalinga
Bao 2, and Swarama Pattar Kariakar v. Krishna Aiyar 8, which
seem to disapprove of the Bambay decision. The decision in Kanhaya-
lal v. Sardar Singh 4, .i8 in conflict with the Bombay decision although
it is not referred to in the]udimenb The reasoning in Kudrathi Begum
v. Najibunnisse 5, is also in favour of the view I have taken. Udit
Upadhia v. Imam Bandi Biki 6, does not really touch this case.

For the reasons above given, I am of opinion, that the suit was
properly laid under S. 77 of she Registration Act.

I would therefore dismiss the second appeal: .

Bakewell, J. :—For the purposes of this appeal it is pecessary to
examine the procedure presaribed by the Indmn Registration Act,

1908, for the registration of documents. A pmtv claiming under &
dpcument must present it at the proper registration office (S. 32) and

- in certain .cases the registering officer iz forbidden to accopt it for

registration (See Ss. 20 (1), 21 (1), (4), 28, 71 (2)). Ss. 34 and 85
and part 7 prescribe the procedure to be ‘followed upon the inguiry
1. (1896) I. L. R. 21 B. 699, 2. (1899) 10 M, L. J. 104.

3. (1914) 26 M. L. J. 507. « 4 (1907) I. L. R. 29 A, 284, -
6. (1897) I. L. R. 26 0, 93, . 6. '(1902) I L. R. 24 A. 403.

o
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. held by the registering officer when he has accepted a" document for
registra,tiop. and part XI (B) deals with the procedure after this
inquiry when he has decided to admit it to registration.

. There are therefore three principal stages in the registration of
a'document, ﬁrst its acceptance by the officer, secondly his enquiry as
to its admlsmblllty to the register and bhlrdly his placing it ‘upon the
-regigber.

"The Act is silent as to the effect of a refusal by the ofﬁcer to
accept a document for registration exeept where the time limited for

presentation has expired, irc which case the principal registering officer

has a discretion to enlarge the time (S. 25), but possibly the Registrar
might act under S 68. (9).

S..73 provides for an apphcablon to the Reglstra.r where in the
inquiry before a Sub-Registrar a party has denied execution, and-S. 72
provides an appeal to the Registrar where a Sub-Registrar has in
other cases refused to admit a document to registration. 8. 75 deals
with the order of the Registrar in an inquiry by him as.to the  execu-
tion of & document by a party. .

8. 76 prescribes the .procedure to be ‘followed by the Registrar
when he refuses to register a document or to direct -its registration

under Ss. 72 or 75. 8. 77 ‘provides a remedy by suit in a Civil Court,

in cases where the Registrar has refused to order a documenh to be
registered under either of the last- mentioned sections. - This section

therefors provides - in effect for a new -trial of the question of
admissibility of a document to the register after the inquiry directed

by Ss. 34 and 35. .

S. 34 prohibits the officer from registering a document unless the
execiitants appear within the period limited by S. 23 for the presentu-
tion of the document, and provides that in such a case an application
may. be made to the Registrar o enlarge. the time.

There appears to be no-remedy given by the Act in cases where
the Registrar refuses to eonlarge the time for presentablon or 1nquny
under Ss. 25 or 34. N S

In the present cage the respondent presented a document to a
Sub—Reglstrar on the lagt day of the period fixad by S. 23 and was
advised by him o presenb a petition to the Registrar for further time
a,nd the 1esponaent accepted his advme and applied aceordingly under
S. 25 It is clear that the Sub-Registrar should have accepted the
document for reglstratlon, and that the party should then have applied
to the Reglstrar under S. 84. I think that if is equally clear that the
- Sub-Registrar did not refuse to accept the document for registration
and did not consider whether it was admissible to the register, and
therefore did not refuse to admit it to registration, but mersly offered
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advice. There was therefore no order refusing to-admit the document
to registration from which an appeal would He under S. 72, and no
order of the Registrar-refusing to direch ‘registration under that section.

.8. 77 is expressly limited té‘Bi'd'ers of refusal under Sg. 72 or 76,

and when there ismo such crder a suit will not lie-theretinder, -~ .

The subsequent procesdings by the respondent Awefe' taken“uftér
the expiration of the peried limited by S. 23 and after the order.
of the Registrar refusing to enlarge the "time and the Sub-Registrar

_and Registrar weie prchibited by that section from accepting ‘the
‘document; for registration, end the orders‘passed by them were there.
fore not orders refusing to admit a document to reglsﬁramon within” the

meaning of the Act.
Tf " the respondent had followed the procedure prescribed by

‘§.- 34" it would still have been within the discretion’ of

the Registrar to refuse an enlargement of the time, and I do

not” think that .the Act provides any means of revising -such

gn -ordér. 'If the action of the Bub-Registrar be taken as equi-
valent to an acceptance of a document for registration and a refusal

to admit it to registration under S. 34 it would seem that the. respon-

dent -has not adopted the ramedy prescrlbed by that section.. If,

“however, the application for enlargement of tims be. regarded. as made

under S. 34 and not under 8. 25, the Registrar has exercised his
diseretion by refusing further time.

If under the circumstances of this case the Court passed a decree
directing the document to be registered it would ih my opinion be either
exercising a diseretion expressly conferred upon the Registrar or- revis-
ing his order-refusing to enlarge the time for: acceptance of = - docu—
ment ; and the Act gives no such jurisdietion to the Court. ;

It is regrettable that the Sub-Registrar should have tendered and
the responden’ have accepted advice which was not in uccordahce with
the provisions:of the Act, but the Act does not“appear to afford any
retnedy, unless the a:clnan of the Sub—Reglsﬁrar be held not bo f.all
within 8. 86. - e

+.I respectfully dissent from the dictum ecantained in Narasimha
Nayanim Varuv. Bamalinga Rotv 1 which is not binding on this Court
and accept the ruling in Gangarva v. SaJava which draws a distine-
tion ~between « refussl to-accept and a refusal so register a document.

There-has besn no argument before ‘us as to whether proceedings
could be taken otherwise than under the Act against a Registrar or a
Sub- Reglstmr who has refused to acooph a decument for 1ealsbratxon:
but in the case of a Sub-Registrar I am mchned to the ODIDIOD ﬁha.b

" (1899) 10 Mo Lo 7. 104. 9, (1859) L. L. R. 21 B 699,
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.87 68 provides a, 1emedy -1 would allow this appeal and restore the
-decree of the Distriet Munsif with costs throughout:: .

Seshagiri diyar, d. r—As my learned brother has taken 2 dlﬂ'erent
:, view, my judgment which _coqﬁrmls. that of the. IvaeL Appellate Court
prévails. In the result the Second Appeal is dismissed As the res-

pondent does not appear there will be no order as to costs. .

) 4. V. Visvanatha Sasm for. G. 8. -Bamachandra Atyar
_for the Appellant.
| K. 8. Ramabliddra Azyar (amicus curme) for the Respon—
~dent. . |

“The Court delivered the folldwing :

Judgment :—We agree with Seshagiri Aiyar,. d., that this
case falls within S.. 77 of the Registration Act. This'is in
agreement with the interpretation adopted by our. Court in Nara-
simha Nayanim Varw v. Ramalmgw Row 1, and Swarama
Pattar Kariakar v. Krishna Aiyar 2, and we a;lso may pomt out
that the rules framed under the Act are in accordance with this
view. S :
" A éontrary view, it is true, has prevailed in Gangava ¥.
Sayava 8, but the fallacy of the reasoning in that case, if we may
" say so with respect, lies in thinking that there is any substantial
* digtinction between refusal to accept a document for registration
and a refusal to register within the meaning of S. 77 read with
8s. 76 and 72. Here the District Registrar had in fact refused tc
divéct reglshratlon of the document and none the less so because he
tnade no enquiry as to whether the document was executed or not,
proceedmg on the ground that the document was in his opinion
,presented out of time.

- 'We may  mention that & ruling. referred to at the bar in
Kunh’bmm v. Biyyathamma 4, can be dJstmgumhed on the ground
.'that the appeal o the Registrar in that case having been presented
zfter the expiry of the prescribed period, it was considered as_if
there Was no appeal and admittedly where there has been no
‘a.ppeajl to the Registrar no suit will lie under 8. 77. There
- g¥e also some observations in Balambal Ammal v. Arunachala
Chetti 5, and Veeramma'v. Abbiah 6, which might be taken ' 0
support the interpretation put upen 8. 77 in Gangava .
Sayava 3, but they are in the nature of obiter dicta.

1. (1899) 10 M. L. J. 104. 2. (1914) 26 M. L. J. 307.
8. (1899) I’ L. R. 21 B,“699. . 4. (1884) I. L. R. 7 M. 685.
p. (1894) I.L.R. 18 M. 265 at 256. 6. (1894) I L. R. 18 M. 99,
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It is also argued that tke suit is barred. But time should be
computed from the order of the Registrar, dated the 1st February
1913, when on appeal, he refused to direct the registration and
not from his previous order refusing to extend time.

The appeal is dismissec.

A V.V ° _—
IN THE HIGH COURT OF J UDICATURE AT MADRAS,

. PrESENT :—MR. JUSTICE Gour'rs TROTTER AND

MER. JUSTICE SRINIVASA AITANGAR. S

Imbiohi eeo  Appellant * (Plaintiff)
. : '
Achampat Avukoya Hajiand ... Respondents (7th Defendant.
othérs and Defendants 1 to 6)..
TPransfer of Property Aet, S.100—Charge—Validity of—Charge fo secure a
liability whick may arise in the fulrre. )

An instrument by which a liatility not exigtent in praesenti, but which will
arise, if at all in the future is secured, may create a present charge within the
meaning of 8. 100 of the Transfer of Property Aot.

Where in & partition deed betw=en the members of a joint family it is prov1d
ed, that if owing to the default o two of the dividing coparceners the debts
which they had underiaken to pay should have to be paid by the others, then the
persons who paid should recoup themselves out of the properties allotted to the
defaulting parties creates a present charge within the meaning of 8. 100 ¢f the
Transfer of Property Act.

Second appeal against the decree of the District Court of

South Malabar in A. 8. No 360 of 1913, preferred against the
Decree of the Court of the District Munsif of Parapanangadi in
0. 8. No. 192 of 1912.

C. V. Anantakrishna Asyar and K. P. Ramakr z,shna Azym
for Appellants.

Dr. 8. Swaminathan fcr Respondents.

The Court delivered the following

Judgments :—Coutts T-otter, J. :—In this case there was a
partition and in that partition it was provided that certain debts
should be paid by two of the separating co-parceners and certain
other. debts by the others. There was, also, a partition of the pro- -
perties between them and it was provided that in case two of the
dividing coparceners, whoare called Nos. 1 and 2, fail to discharge
the debts that were allotted to their portion to be dischargéd, thén
they as well as the properties allofted to them should be Lable for’
the logses resulting therefrorz. ~In plain English-: If owing to the
default of two of the dividing co-parceners the debts which they

-* 8. 4. No. 910 of 1914.. : 318t Beptember, 1916,

v
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had.undertaken to pay should have to be paid by the others, then
the persons who paid should recoup themselves out of the properties
allotted to the defaulting parties.

Now the learned Judge has held that this deed of partition

Ex..D. did not create a ‘ charge’ under S. 100 of the Transfer of
Property Act and in coming to that decision he bages himself upon
a decision in Madho Misser v. Sidh Binatk Upadhya 1. Now
that decision as well as Harjas Rai v. Naurang 2 is capable of
two constructions. It is capable of being construed as deciding that
the instrument in that case was in fact, not a present charge to
secure against a future contingent liability, but a mere contingent
charge arising on the happening of a possible future. event.
If the two cases mean that, there is no particular harm, in
that. though whether one would agree with the view they
take of the construction of the particular instruments is an-
other question. But if they are opposed to enunciate the proposi-
tion which is contended for here—and nothing short of that
proposttion will avail the respondent — namely wherever you
have a chaxrge o secure a liability which is not a lability existent
wm praesentt but will arise, if-at all, in the future, that that cannot
be a present charge within the meaning of the Transfer of
Property Act,—then I think this Court is bound to say that those
decisions, if they mean that, are bad law and should not be followed.
The most forcible illustration, I think, is the one given by my
learned brother, of a Government servant who gives security by
the deposit of fidelity bond or other security for . the faithful dis-
charge of his duties. Is the charge bad, because he has not been
dishonest at the time the deposit is made? *Another equally good
illustration is the case of a man who while his account is in credit
at the bank, deposits his title-déeds to secure any future over-
drafts there may be. It is idle to contend that those are not
perfectly good charges on the property over which they purport to
operate, notwithstanding the fact that the indebtedness in both
cases is future and is contingent. '

As I say if those cases in Calcutta and Allahabad are to be
supposed to decide the proposition contended for, we decline to
follow them.

_The appeal must be allowed and the demee of the District
Muns1f will be restored with costs here and below.

¢ . Srinwasa Aiyangar, J.:—I agree.
C.A. 8. .

1. - (1887) 1. I.. R. 14-C. 687. ' 2. (1906) 8 A. L.-J.-220.
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IN THh HIGH COURT OF J UDICATU'RE AT MADRAS.

PRESENT:—MR. J USTICE CouTTs TROTTER AND MR. JUSTICE
SESHAGIRI AIYAR,

Devarapalli Ramalinga Reddi ... - Appellants * (Défendants
and others Nos. 1to 7 and 12).

0.

Srigiriraju Kosayya and others ... Respondents (Plaintiffs and
Defendants Nos. 8 to'1l,
18 and 14). )

Ruidence Act, S. 85—Madras Act ITT of 1899 (Registration of Births and
Deaths Act) —8s. 1, 5 and 17 —Death register kept by village' Karnan or Reddi—
Admissibility thereof and of its public exiract— Board’s proceedings dated 65—3
1874—Ef feot.

By virtue of che Board’s’ proceedings dated b5th February 1874 a village
Rarnam or o Reddi keeping a register of dsaths acts as a public servant in the
discharge of his official duty within the meaning of 8. 85 of the Xvidence Act and
a registet which is so kept by him under the directions af the: Board of. Revenue
gince the year 1865 is admissible under the first part of 8. 35 of the Bvidence Aoﬁ',
quite apart from Madras Act IIT of 1899 (Regiatration of Births and Deaths Act).
Such a register is admissible also under the second part of 8. 35~ bscausa the
maintenance thereof by a village officer is obhgatory under Madras Aot III of
1899. - .

A publio extraot of such a iegister is evidence of the actual.date of the death.
mentioned in it.

 Appeal against the decree of the Court of the Additional
Temporary Subordinate Judge of Guntur in O. 8. No. 42 of 1914.

T. V. Venkatarama Aiyar and B. Rajagopala Aiyar jor
the Appellants. v

. T. Prakasam for the Respondents.
The Court delivered the followmg

Judgment :—This isan appeal from a decree in a suit brought
by a reversioner to recover possession of the properties belonging to
one Pedda Venkatarayudu, the last male owner. His daughter
Venkamma was in possession until she died. The first question
argued before us related to the date of the death of this woman,.
The plaintiffs’ allegation was that she died on the 9th January.1902.

The 12th defendant stated that Venkamma died in. 1899 and that: -

the suit was barred by limitation. The Subordinate Judge came
to the conclugion that the plaintiffs’ - suit was in time. T}?,e
main argument against ‘this- conclugion was-that Exhlblt A, the

~1

o A, .S. No. 71 of 191§. _19;11 Febr}mryl 1917 :......_,
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public extraet of the register of the death of Venkamma was not-

recéivable in evidence, and that the judgment of the Subordinate
Judge which is mainly baged on that document should be reversed.

The learned Vakil for the appellants broadly contended that
this document is not receivable in evidence under S. 35 of the Indian’
Evidence Act. He argued that there is no legislative enactment

“making it compulsory upon village officers to maintain a register

of this kind and that an extract from such a register is not covered

by S. 85. There are two answers o {his contention. In the
first place, Madras Act IIT of 1899 provides. for village officers
beyond Municipal towns keeping a r=gister of Births and Deaths.
Under 8. 5, the Collector may appoint any person either by name
or by virtue of his office to be Registrar of Births and Deaths in
each village. There are provisions in ths Act for such registers
. being sent up to the taluk cutcherr LY.

" Under S. 17, the extracts given m the Taluk® oﬁme ave
required jo be certified as provided in 8. 76 of the Indian Evidence
Act. Such extracts may be produced in proof of the entries of
which they purport to be copies. It is, sherefore, clear that the
record of death would be an entry mmade in a public register as
.required by the Evidence Act. It is true that under S. 9, the Liocal
Government has to extend the operation of this Act to the districts.
On-such a notification, S. 4 would enable the Collector to proclaim
that registration shall be compulsory. As the point has been taken
for the first time in appeal and as the appellants denied the exist-
ence of any legislative enactment on the subject, the respondent
has not been able to ascertain whether the Act has been extended
%0 the District of Guntur and whether the registration has been made
compulsory in that District. But even apart from this question,
we see no reagson for holdmg that the register would not be
covered by the language of 8. 35 of the Evidence Act. The entry
spoken of in the first part of the seciion must either (a) be made
by a public servant in the discharge of his official duty or (b) by
any other person in the performance of a duty specially enjoined
by the law  of the country. The second part alone relates to
legislative en&ctments the first pari is general in its terms. A
reference $0 the Standing Order No. 101 of-the Board of Revenue
shows that the system of regigtering Births and Deaths was
inaugurated in 1865; by the Board’s proceedings dated 5th
February 1874 the duty of keeplng such reglsters was cast upon

9
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the village officials. It is cleax, therefore that a village Karnam
or a Reddi keeping a register of Deaths will be acting as a public
gervant in the discharge of his official duty. ~ It is not necessary.
that a public servant should be compellable by legislative enact-
ment to discharge such a duty. In Ratcliff v. Ratcliff and
Anderson 1, it was'pointed out that a register of Births and Deaths -
kept under the orders of the Hast India Company was a public -
document of the description mentioned in 8. 35 of the FEwvidence
Act. Lord Campbell in that judgment speaks of the register
having been kept in obecCience to directions given by the Hast
India Company in its sovereign capacity. No legislation of the com-
pany is referred to as ha~ving authorised the keeping of such a
register. 'We are therefore of opinion that even apart from Act ITI
of 1899 the registers which are being kept under the directions of
the Board of Revenue sinee the year 1865 do come under 8. 35 of
the Evidence Act. It need hardly be stated that the Board of
Revenue are the agents of the Mxecutive Government of the Pre-
sidency. (See The Secrerary of State for India in Council v.
Kasturt Redds 2.)

One other argument  of the learned Vakil for the appellants
was that the extract-is nat evidence of the actual date of the death
mentioned in it. Reliance was placed upon certain observations
contained in In re Wintie 3. Iois clear that these observations
have not -been accepted as good law in England, See In the
Estate of Goodrich : Pagne v. Bennett & We are therefore of
opinion that Exhibit A was rightly admitted in evidence'and that
it i evidence of the actual date of the death.

Upon the facts we have no hesitation in concurring with the
conclusion of the Subordinate Judge that the plaintiff had proved
that Venkamma died wichin twelve years of the date of suit. The
evidence let in on behal® of the defendants is utterly worthless,
having regard to the fact that the 12th defendant who professes to
have known the date of toe deash all along did not state it in- the
written statement filed by him.

Another contention was thaf Chinna Venkatarayudu and Pedd&
Venkatarayudu were not divided ; but the documentary-evidence on
the question is very clear, Exhibiis - N and Z of the year 1860 show
that by that timethe two brothels had become divided ini status.

1. (1969) 1 8w. and Tr. 4€7,, 2. (1902) I. T.R. 26 M. 268. .
8. (1870) L. R.'9 Eq. 378 4, -(1804) P. 388, .
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Then it was suggested th&t the family compromise evidenced by
Exhibit D, is binding upon the present plaintiffs. K The contest in
that case was between the widow of & co-parcener who claimed main-
tenance from the family and the 12th defendant’s father. The 12th
defendant’s father claimed that he was entitled to the whole of
the property; he entered into a compromise. The present pla1n-
tiffs were not parties to the compromlse and by no gtreteh of
. imagination can they be said to have been represented either by
Bangaramma or by the 12th defendant’s father. We hold that
the compromise is not a family arrangement binding upon the
plaintiffs. - We must, therefore, for these reasons confirm the
decree of the Subordinate Judge and dismiss the appeal with costs.

We dismiss the memorandum of objections also Wlth costs.
AL 8. V.

———

IN THE HIGH COURT OF JUDICATURE AT MADRAS,

PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. J USTICE
SRINIVASA AIVANGAR. ' ‘
Avagarala Kondal Row and eee  Appellants *( Plaintiffs)
another, S, } o '
Tswara, ‘Sanyasi Swamulavamu ... Respondents ~ (Defendants

alias Avasarala Kamarazu Nos. 1 and 2, legal represen-

and others. -~ - - tatives of 3rd defendant

S .- and . defendants Nos. b, 4
and 6 to 15)..

Hmdu Law—Sanuasam—Essmtmls of —Rites and ceremonies necessary Jor—
Reling uishment or’abandonment of property—Necessmty—Pra.lsha Mantram—Nacese
sity— Distinction between ascetic of heratic sect and Orthodos Sanyasin.

* The essenha,l feature of an Orthodox Sanyasam is.theactual relinquishment
of all property and an actual abandonment of all worldly concerns, down to even
& desire for them. There need nof neuessa:nly be an actual  transfer to, or a
relinquishment in favour of, any partioular peison, but one about o become a
Sanyasi may sumply abandon his property in which case the law will vest it in
hig heirs. . . N

The Praisha man#ram is absolutely essentml for an Orthodox Sanyasam.

Rites and ceremonies nscessary to he performed for beeommg an Orthodox
Sanyagin.

Distinction batween an ascefioc of one of the heretioal gects and an Orthodox
Sanyasm !

Appeal against the decree of thé Court of the Subordma;te
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T. B. ‘Ramachandrc dvwyar, (N. A. Krishna Aiyar with
him) for Respondents.

‘The Court delivered the following ’ _

Judgments :—Srinivcsa Aiyangar, J—This is an appeal by
the plaintiffs against the decree of the Subordmte Judge of Coca-
nada dismissing their suit to Tecover possessmn of the immoveable
properties belonging to the 1st defendant, from him and his alienees.
There are 2 plaintiffs, but as the 2nd is only an a551gnee from the
1st and as it is the right f the first plaintiff that is in question in
the suit, I shall hereafter refer to the 1st plaintiff as the plaintiff.
The claim is as the univerzal legatee, heir and successor of a lfx'ring '
person the Ist defendant. According to the plaintiff the first
defendant his uncle, made his will on the 20th December 1905 at
Benares by which he bequeathed all his immoveable properties—
they are the suit properties—to the plaintiff, constituted him his
heir and successor, and a few days after, became a Sanyasi or
entered the fourth asrama prescribed by the sastras, became dead
to the world and its concerns, and the plaintiff therefore became
the owner of his properties as if the 1st defendant had died on the
day he became Sanyasi. This remarkable claim—for this is the
first instance to my knowlzdge of a claim to recover possession
from a living person of his properties as his heir or legatee which
involves the fiction of civil death—requires to.be made out in the
clearest possible manner. - The plaintiff and the first defendant
are Teltigu Brahmins of the Godavari District and .belong to the
sect called Golakonda Vyaparies who though they wear namams
and follow same of the practices of Sri Vaishnavas, in several
other matters apparently follow the practicés of Smarthas. Several
interesting questions were argued at the hearing of this appeal, as
to the acts to be done and the ceremonies to be performed by a
Brahmana before he can become a Sanyasi, as t¢ the effect of
that status on legal rights, as to the possibilify of a reversion from
or change. of that status, and as to how far British Indian Courts
are bound or entitled to recognise any such limited or inferior civil
gtatus; but in the view I take of the facts it is scarcely necessary
to decide most of the ‘questions so argued.

It must be remembered that there are a large number of sects
with their peculiar rites, mode of initiation and- practices who
though in a general'sense may be termed ascefics cannot come
under the c&tegory of thosz who have entered the fourth ordey
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(asrama) in the ideal of life prescribed for the Brahmana by the
Dharma Sastras. For example, in a passage cited in Sarkar
Sastri’s Hindu Law from Maha Nirvana Tantra, it is said that in
~ this Kali age there are five castes (varnas) t.e., besides the “well-
. .known four castes, a fifth caste comprising all other beings, that
-Banyasam aceording to Vedic rites does not exist (F1 AR and
that all the above five castes can become avadhuthe ‘Sanyasts
according to the Saiva ritual. - Ag regards ascetics of this class, "it

-ig impossible to apply the special texts in the Smritis or to hold
" that they are divested of their property or become incapable of
‘holding any or that the special rules of inheritance prescribed far
Vanaprastas (hermits) Yathes (ascetics) and Brahmacharies (per-
petual students) govern succession to their property on their deatk.
It has been held in this Court that as a Sudra cannot become a
Yatht or Sanyasi according to the Smrithis or the Dharma

Sastras, his property on his death devolves on his natural heirg,

though there can' be no doubt that a Sudra is ordained as an
ascetic according to the Saiva Agamas. So alsoin Bengal tha
rule of inheritance applicable to Yathis is not applied to Bairagis
who apparently may be of any caste. In Mr. Oman’s book
~ on ¢ Ascetics etc.,” and Dr. Bhattacharya’s book on ‘ Hindu Castes
and Tribes’ are described a considerable number of orders of
ascetics who are not governed by the rules prescribed in Smuritis
or by Nibandakars whom for convenience I may call heretical sects ;
and so far as they are concerned, in the absence of any special
oustom, there is no reason to treat them as of inferior status for
the purposes of Civil Law. Unless therefore the plaintiff proves
that the 1st defendant became a Sanyast according to the ortho-
dox rites and ceremonies—TI shall show later on that it is essential
for such a Sanyasam that there should be an actual gift or an
getual relinquishment or abandonment of all worldly possessions—
_ the plaintiff cannot succeed, even though he may be able to prove
. that the st defendant wore coloured clothes or shaved his head or
- acqu1red certain external symbols of Sanyasam ; for some or all
of these are adopted also by the heretical sects.
, [Then His Liordship after discussing the ewdence proceeds as
~ follows. ] .
Assuming however that that evidence is true and the wﬂ;-
- nesses accurately describe what they saw, yet the evidence appears
- 40 be insufficient to prove that the 1st defendant entered the holy
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order of Sanyasis by the performance of the neces’sary”ri’-ﬁes‘a,nd
ceremonies prescribed by the Sastras; in particular there is no

‘evidence that the 1st defendant pronounced the Praisha Mantram
‘which is absolutely essential for an orthodox Sanyasam. The

ideal ascetic is he who havirg passed from order to order, having .
paid the three debts (that to the Rishis, to the Pithris and to the
Devas) in the evening of his life tired of the world gives up every-
thing and determines on passing the remainder of his days in holy
meditation calmly awaiting his release. (Manu, Ch. VI, v. 33 to
37 and 45. Jabala Sruti cited in Apararka’s commentary on
Yajnavalkya and Yajnavalkya, Ch. II, v. 57). The essence df
such Sanyasam as the word itself imports, is the relinquishment
of all property and worldly concerns even of the desire for. them.
In the Taithireya Upanishad, it is said ‘not by works, not
by sons, not by wealth, but by relinquishing these some
obtaired immortality.” * CGetting out of the desive for sons, for
wealth, and the world, & Erahmin goes into mendicant state. ’’
(Bikshacharyam charantiy Vajasayena Bralmanam cited in-
Parasara Madhaviyam, Bombay Sanskrit Series, Vol. 48, page
152. The rituals to be followed by a person. desirous of becoming
a S’anyasi are indicated in the Smritis and are set out in detail
in the works cf the commentators and text book writers (Manu,
Ch. VI, verses 38, 89, 41, =3 ; Baudhayana II. 10, 17; Parasara
Madhaviyam, pages 146 to 178; Dharma Sindhu, pages 3868 to
370, Bombay Edition). '

The postulant for Sangasam after learning the duties of a
Sanyasi should first perform his death ceremonies,—this how-
ever is by some not considezed necessary,—and the eight sradhas

-the last of which is his own sradha ; he must then distribute his

wealth to his sons and brakmins reserving enough for the homam
(sacrifice in tke fize) to be subsequently performed. Then he has to
perform Prajapathyeshti or Agneshti and finally Viraja Homam
These are sacrifices in fire end are pumﬁcatm y ceremonies. At the

‘end of ceremcnies the postulant has no property at all for even the

sacrificial vessels if they are of wood must be burnt in the fire and
if they afe of metal must be given to the priest. After these are
done he takes leave of his sons, and standing in water takes some
water in his hand and drops it saying that he has given up desire
for sons, wealth, world and everything (Sarva Thyagam). He
makes & VoW that he will not injure any living being. Finally there
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is the uttering of the * Praisha Mantram. The literal meaning of
the Mantram is ‘have been given up by me’ (Scm yastham moyo).
The mantram is to be pronounced low three fimes, and loud twica
and till the manéram is pronounced the man does not become a
Sanyasi. The above is common to all Sanyasams, but there is
a difference of opinion as to the discarding of the sacred thread, as
to the shaving of the tuft and as to the number of sticks in ths
staff. This is due to certain doctrinal differences which it is
unnecessary to deal with for the present purpose beyond saying
this ; that the discarding- of the holy thread which implies ths
giving up of all the duties prescribed not merely for the order
(Ashrama), but also for the caste (varna) including the obligatory
Sandhyavandanam, is proper only to the highest kind of Sanyasi,
Paramahamsa. It is said in the statement of the 11th defer-
dant, that the 1st defendant became a Paramahamsa, but if he
did, he should not have resided in a house or in a village; he can
enter a village only in the evening for begging for his meals. It
is to be observed that the essential feature of Sanyasam is the
actually velinquishment of all property and an actual abandonment
of all worldly concerns, down to even a desire for them ; and it is
said in the most emphatic terms that a person adopting Sanyasan,
without this abandonment of all desires (vairagyam) goes to fearful
narakam (Dharma Sindhu, page 364). It is clear that in this case
the first defendant did not abandon or relinquish his property and
had no intention of doing so; and there is no evidence that ke
pronouhced the ‘ Praisha Mantram’ without which he cannot
become a Sanyasi. The learned Subordinate Judge. thinks that
without relinquishing ‘his property, a man may become a Sanyaci,
but the Sanyasam would be useless; and from the verse of
Yajnavalkya which prescribes a rule of inheritance for an ascetic’s
property, infers that a Sanyasi may possess property. Perhaps it
is a question of words, but it appears to me that to speak of
a Sanyast retaining his property is.a contradiction in terms. The
ruleas to inheritance is explained by the commentators as applying
to the staff, water pot, and sandals of a Sanyasi, which alone is
permltted to him (Manu, Ch. VI, verse 41 ‘Pavttropakitiah’). The
learned Judge is not right in thinking that an ascetic can make &
hoa,rd of things for a day, a month, or six months or a year ; for that
can be done only by a Vanaprastha or Hermit. On the other hand
it s said in a verse c1ted in Parasara Madhaviyam (page 184) tkat
a Sanyast should not even procute an- extra staff for future use.
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Similarly in Gowri Sanker v. Naider 1 it appears to have been held
that without actually relinquishing or a,ba,ndonmg hls property a
man cannot become a -Sanyast.

If however the first deferdant became a Sanyasi, his heirs
would take his property and probably his legatee even during his
life-time. In ap interesting passage in Pollock and Maitland’s
‘ History of English Law ’ the learned authors describing the status
of a monk say, “ A monk or nun cannot acquire or have any
proprietary rights. 'When a man becomes ‘ professed in religion,’
his heir at once inherits from him any land that he has, and, if he
has made a will it takes effect at once as though he were dead.
If after this & kinsman of his dies leaving land which according to
the ordinary rules of inheritance would descend, he is overlooked

s though he were no longer in the land of the living ; the inherit-

ance misses him and passes to some more distant relative. The
rule is not that what descends to him belongs to the house of’
which he is an immate ; nothing descends to him for he is a,lready
dead. In the eye of Ecclesiastical law the monk who becatne &
proprietarius, the monk, that is, who arrogated to himself any
proprietary rights on the separate enjoyment of any wealth,
committed about as bad an offence as he could commit. ” Except
that the Smriti writers and commentators had no conception of a
will, the above passage accurately represents the status of a
Sanyasi under the Hindu Law. It does not seem to be neces- -
sary that there should be an acsual transfer to, or a relinquishment
in favour of any particular person, but one about to become &
Sanyasi may simply abandon his property in which case the law
will vest it in his heirs. In the Dayabhaga in the very beginning
where the author discusses the meaning of the word ‘ Daya’ and
origin of right to property, he points out that not merely by gxft
but by death, Sanyasam, ete., the right- of the prev1ous owner
18 1ost and that of the successor begins. The same prlnclple
is applied in fixing the time fo= partition. The author explains
that the ' phrase ‘ the "death o> 'the father ” does not necessarily
mean actual dea,th but mcludes Sa/nyasam ete. (Stoke’s Hindu
Law Books, Daya Bhaga, Ch. 1, placitum 4 and 81. The Sgnsknt'.
word ‘translated as ‘retiremert’ is ‘ Pravrajita’). See also 2
Colebrooke’s Digest, p.' *197. This appears also to be the opinion'
of text ‘writers (St‘r&nge pagss 164, 185; Trevely&n p. 100;

-
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n

“

SRRAY
kY



PART 111.]  THE MADRAS LAW JOURNAL REPORTS. 69
v/

‘Mayne, p. 898; Vyavasta Chandrika, p. 20). It is however
unnecessary to pursue this matter further as I have come to the
conclusion that the first defendant did not enter the fourth order
as prescribed in the Dharma sastras ; nor is 1t necessary to decide
ary other questions. The appeal must be dismissed with costs.

Abdur Rahim, J. —1I agree.
A8 V.

PRIVY COUNCIL.

PRESENT :—VISCOUNT ‘HALDANE, LORD ATKINSON S1R JoBN
. EDGE AND MR. AMEER ALL
[On appeal from the High Court of J udlcature a,t Madms]
T.'A. Balakrishna Udayar ‘w. Appellant *
o, .
Vasudeva Aiyar co Respondent

ReZzgwus Endowments—Appo'mtment of MembeJ of Commitlee managmg reli-
gious Endowment—Whether such appointment by a Civil Court s an administra:
tive or a judicial act—Bengal and Madras Native Religious Endowments det, (det
-90 of 1863) 8s. 7-'8,9, 10, 214—* Cass ", meaning of—Revzsmnal Powers of H'th
Court—Code of Civil Procedure 1908 (Act V of 1908) 8. 115.

8. 10 of the Bengal and Madras Natwe Religious Endowments Act, 1868,
does not empower the Civil Court to direos the remaining membars of a Committee
‘appointed under that Act, when they have failed to hold an election for the choice
of & new member, to hold such an election. 1t can dueot them to fill up t.he
. vaocanoy, but snch filling up is then their own act. : i

A proceeding of the Oivil Court under this section is a judicial and not meraly
an administrative or ministerial act. * (n such matters the Civil Court exercises its
powers as a Court of law, not mereély as a persona designata whose determinations

* .are not to be treated as judgments of & legal tribunal.

8. 115 of the Code: of Civil Procedure enables the High Court. ina cage in
which no appeal lies, to call for the recor@f&qnd to pass such order jn the case as
the Court may think fit - The ceotion applies to jurisdiction alone, the-irregular’
exeroise, or non-exercise ofifor the illegal assumption of it ; it is not directed
against conclusions of law or fact in which jurisdiction is not: mvolved T

* Case " is not defined in the Code. It ca.nnot ba conﬁned t;o 11hgamon in whwh
there is & plaintiffi who seeks to obtain & parhculnr relief against a detendant
before the Court but includes an ex parie application praying that persons in the
position of trustees- or officials should perform their trust or discharge sheir

_judicial duties. It includes therefore ptoceedmga under 8. 10.

Appeal against an order of the High Court of Madras
(Sir Arnold White, C.J., and’ Oldfwld J. ) reversing an order of

the District Judge of Tanjore.

L

* 94th April, 1917. R
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The facts of the case ae sufficiently stated in their Liordships’
judgment. The Judgment of the High Court is rep01ted in 25

‘M. L. J. 536.

De Gruyther, K. C., and J. H. C.-Sproule for Appellant
Thewhole scheme'of Act 20 of 1863 is that the persons interested

. in a religious endowment should have in the first place at all events,

the right to elect when shere isa .vacancy in the managing
committee. 8. 10 is imperative: the new member “ shall be
elected ”. I submit the District Judge has power to make the
committee hold an election : to do what they ought to have done.

Secondly, I submit thet the District Judge’s order was not a
judicial proceeding and. hence was not triable in revision by the
High Court under 8. 115 of the Civil Procedure Code. Meenakshi
Naidoov. Submma/nw Sastrs 1. : :

This is not & “ case”” which has been “ dedided ” within the
meaning of S. 115. “ Case” means “suit” or proceeding in a
suit. Subbaier v. Abboy Naidu 2. *

Sproule followed: The first order of the District Judge was
nerely a direction to “fill up” the vacancy. There is no reason
vhy the committee should not hold an election first, and co-opt in
“.ccordance with it : it.is tkey who “fill up ” the vacancy.

Sir Erle Richards, K. C., and Kenworthy DBrown f01 Res-

ondents were not called upon.

Their Liordships’ judgment was delivered (May 21, 1917) by

Lord Atkinson :—This is an appeal from a judgment and
order of the High Court of I1adras dated the 23rd September, 1913,
setting aside an order of the District Judge of Tanjore dated the
19th July, 1913, by which the appellant was appointed a life

- member of the Devasthanam (Temple) Committee of Negapatam.

This order of the District Judge purports to have been made, in
the events which had happened, in exercise of the powers conferred
upon him by 8. 10 of Act XX of 1863, The Bengal and Madras
Native Religious Endowments Act.

That section runs as follows :—

““ Whenever any vacancy saall occur among the members of a Comuittee

** appointed a8 above, & new memder shall be elected to fill the vacancy by the
** pergons interested as above provided. The remaining members of the Committee

1. (1887) L. R.1¢ L A. 160: L L. R. 11 M. %6.
3. (1915) 29 M. L. J. 671,
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** shall a8 soon as poasible give: public notice of such vacanoy, and shall fix a d:lsy
*# which shall not be later than three months from the date of such vacaucy for an
“* election of a new member by the persons interested a3 above provided under
*“ rules for elections which shall be framed by the local Government, and whoaver
‘¢ ghall be then elected under the said rules shall be a member of the Committee

“to fill such vacancy. If any vacancy aforesaid shall not be filled up by such

“.alection as aforesaid within three months after it has occurred, thé Civil Court,
“ on the application of any person whatever may appoint a person fo fill the
* vacanoy or may order thab the vacancy be forthwith filled up by the remaining
“members of the Committee, with which order it shall then be the duty of ‘such
*‘ remaining nmrembers to comply ; and if this order be not complied with, the Civil
"% Court may appoint a’ member to fill. the said vacancy.”’ :
By the second section the words, “ Civil Court’ “and
“ Court ” are defined to mean *the Principal Court of Original
“ Cijvil Jurisdiction in the district in which the mosque, temple
“ or religious establishment is situate relating to which or to the
“ endowment whereof any suit shall be instituted or application
“made under the provisions of thig Act.” It would appear that
if the endowments of the temple be situate in districts other than
that ¥ which the temple or religious establishment is itself situated,
different Courts may in relation to it and its affairs be Civil Courts
within the meaning of this definition. Moreadver, it is to the Civil
Court and not to an individual Judge who may preside in, or con-
stibute the Civil Court that jurisdiction is given.

A vacancy occurred in the above-mentioned Committee by the
death on the 8rd “May, 1912, of the Honourable Dewan Bahadur
R. Raghunatha Rao, C. S. 1. The Committee did not hold &ny
election of a member to fill this vacancy. On the contrary, they
on the 20th June, 1912, directed their managing member to request
the then District Judge of Tanjore,-Mr. A. F. G. Moscardi, to
nominate, in exercise of the. powers conferred upon him by the
above-mentioned section, a person to serve , upon the Committee.
That request was duly made by the managing member by letter
addressed to the District Judge on the 16th July following.

The District Judge, having considered this letter, made an
order on the Ist October, 1912, requesting the managing member
- to report “if there was any reason why the Court should not
“order that the vacancy should be filled up by election, as
“ provided in 8. 10 of the Act.” . It is clear from.this letter that
the District Judge considered he had under the.statute jurisdiction
to order the Committee to hold an election of & member - in order
to fill the vacancy; and though an order which he subseqlxentfy
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made upon the 6th January, 1913, is very guarded in its terms it
has been assumed that he meant to exercise this jurisdiction.

On the 21st October, 1912, the managing member replied
to the District Judge’s communication of the Ist October, 1912,

forwarding a copy of a resolution passed by the Committee in

the previous June to the effect that they would not hold an
election, and renewing the request to the Judge to nominate a
member. On the 2nd January, 1913, the present respondent,
in the character of a person interested, filed & petition in the
District Court praying tke Court to fill up the vacancy in the
Committee by nomination, on the ground that the list of voters
wag stale, and that delay would occur in preparing a new list.
The same District Judge, Mr. Moscardi, made on this petition the
order already veferred to cf the 6th January, 1913. On the face
-of the order it is set forth that it was argued—

“* that the intention of the Leglslqt‘.urea in 8.10 of the Act was clearly that such

! vacancies should be filled by she Committee by election, and only in, the last
“ regort by the Court.”

It is also pointed oub that—

* the Committes had a voters' list drawn up 8o reoently as 1909 ; that there was
*‘ no reason why an election should not be held in this case .. and no...:reason was
* urged why the provisions of 8. L0 of the Act should not govern this oage.”

The last paragraph of the Order runs thus :—

* It is olear to me that it ie the duty of the Committee to fill up the vaoancy
‘ by election, and that there is no obstaclet preventing them from doing ro. I
** therefore order that the vacancy be forthwith fillad up by the remaining members
** of the Committes. Time, threo months.”

It will be observed that it is not stated explicitly in this order
by :what process the Committee are to fill up the vacancy, whethier
by election or by nomination or co-option. The members of the
Committee, however, owing possibly to the matters alveady referred
to set forth on the face of the order, came to the conclusion that
by it they were directed- to hold an election which, on the 24th
March, 1913, they accordingly did. The appellant was the only
candidate ; 1,745 votes vrere recorded for him. The Committee
thereupon declared him duly elected, and reported the result to the
Distriet Court.

About this time a new Judge, Mr. C. G. Spencef, was -
'appointed to the District of Tanjore, and during the months of
April-and June certain-applications were made to him with whlch ‘
i is quite unnecessary to deal.
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Tour. petitions were then ‘presented to the. District Court,
one bearing date the 23rd June, 1918, by the present appellant,

praying that it might be declared that his election was valid, and’

that he might be permitted to perform his duties ; one of the same
date by the present respondent alleging that the election was void,
and praying that the Court might, by its own nomination, fill the
vacancy ; and two. bearing the respective dates of the 17th May,
1913, and 18th July, 1918, by one Dakshinamoorthi Pillai, pray-
" ing that the election. might be declared void for several reasons,
mcluding ‘amongst others the alleged defective nature of the
voters’ lists. :

On the 19th July, 1913, the District Judge, Mr. C.G.
Spencer dealt by one order of that date with the matters of these
four petitions, and decided that the election "of the-present appel-
lant was regular, and accepted him as a member of the Committee,
on the ground that upon the true construction of the 10th section
of the aforesaid Act of 1868, the words, “ or may order that the
vacancy be forthwith filled up by the remaining members
of the Committee,” must be taken to mean by implication
“filled up by the members of the Committee, by election,”
since that is the mode prescribed in the earlier- portion
of the section for filling up a vacancy by them. It will be observed
that this order is based upon the assumption that the earlier order
of Mr. A. F. G. Moscardi of the 6th January, 1913, was in effect
an order directing the Committee to fill up the vacancy by holding
_an election, and that it was understood and acted upon by them as
such. . Ce . L
The present respondent upon the 6th August, 1913, présented
a petition - to the High Court asking for a revision of this -order
. under the 115th section of the Code of Civil Procedure, to which
he made the present appellant and Temple Committee respondents.
On. the application coming on for hearing, a preliminary objection
was raised that a petition for revision of the adjudication of the
District Court did not on the legal construction of the statute in
such a matter as that dealt with in 8. 10 of the Act of 1863 lie.

The High Court held that this objection failed, and proceeded
to deal with.the  merits of the application. In reference fo them
they held that, according to the true construction -of the 10th
section, the District Court had ne jurisdiction whatever to order
the remaining members of the Committee (as:it was taken it had
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P.C. ordered them) to fill up the vacancy by means of an election, or to
Balakrishns validate the filling up of it by these means in obedience to such
Udayar ‘an order, and ordered that the order of the District Judge,
Vas:&eva Mr. Spencer, dated the 19th July, 1913, should be set aside, as made
Alya.  without jurisdiction, and that the case should be sent back to be

Lord dealt with by the District Court. by the light of this judgment.
Atkinson.

On the hearing of this appeal both these points have been
raised and argued. In their Lordships’ view the decision of the
High Court was on both points right, and they fully concur in and
approve of it. ' -

As to the preliminary objection. The 115th section of the
Civil Procedure Code enables the High Court, in a casé in which
no appeal lies, to call for the record of any case if the Court by
which the case was decided appears to have acted in the exercise
of & jurisdiction not vested in it by law, or to have failed to have
exercised a jurisdiction vested in it, or to have exercised its jurisdic-
tion illegally or with material irregularity, and further enmables it
o pass such an order in the case as the Court may think fit.

~

. It will be observed that the section applies to jurisdiction
alone, the irregular exercise, or non-exercise of it, or the illegal
assumption of it. The section is not directed against conclusions
of law or fact in which the question of jurisdiction is not involved.
And if the appellant’s contention be correct, then if the Civil Court
should absolutely and whimsically decline to exercise its jurisdiction
and refuse to make any orders as to the filling up of vacancies, no
matter how many existed, there would not, in a case such as the _
present, be any remedy available under this section and no appeal
would lie. '

The act of the District Court complained of in the present
case was an adjudication by it that the present appellant having
been elected in pursuance of an order of the Court was a member
of the Committee. The words of the statute are: “ And who-
ever shall be then elected under the said rules shall be a member
of the Committee to fill such vacancy.” If the election be valid
and regular, the person elected becomes a member of the
Committee without any consent or approval being.given by the
Disgtrict Court. "It is contended, however, that the making of this
order, necessarily involving, as it does, the construction of .the
statute—a pure matter of law—is not a judicial, but merely an
administrative or ministerial acs. A key, it would appear fo their
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Lordships, as to the true position of the Civil Court under this
10th section may be found by referring to the position it occupies
under the.immediately preceding and some of the succeeding
sections of the Act. Section 9 provides that every member of a
Committee appointed under sections 7 and 8 shall hold office for
life unless -removed for misconduct or unfitness, and no such
member shall be removed except by order of the Civil Court.
Surely in such a question as the emotion of an officer from his
office for misconduct oxr unfitness, the Courf which makes the
order removing him is exercising judicial functions ? Any order
made in such a matter in disregard of the requirements of natural
justice, such, for instance, as proceeding without giving the
member sought to be removed notice, or affording him an opportu-
nity of defending himself, would clearly be voidable or void.

Again, under S. 14, any person may sue in this Civil
Court the manager or superintendent of the mosque or the members
of this very Committee for breach of trust or misfeasance. And
the Court might decree specific performance of any acts to be done
by either of these functionaries, might award damages against
him or might remove him. from office. Under 8. 16 the Court,
in a suit pending before it, might refer the matter to arbitration.

It appears to their Liordships to be clear that in all these
matters the Civil Court exercises its powers as a Gourt of Law,
not merely as a persona designata whose determinations arenot to
De treated as judgments of a legal tribunal.

It was dext contended that the matter of the four petitions in
which the order of the 19th July, 1913 (was made), did not consti-
tute a “case” within the meaning of the 115th section of the Code
of Civil Procedure. No definition is to be found in the Code of the
word ‘“‘cage.” It cannot, in their Lordships’ view, be con-
fined to a litigation in which there is a plaintiff who seeks
to " obtain particular relief . in damages or otherwise against a
defendant who is before the Court. It must, they think,
include an ez parte application, such as that made in this case,
praying that persons in the position of trustees or officials should

perform their trust or discharge their official duties. Their Lord- .

ships concur, therefdre, with the High Court in thinking that the\

matter adjudicated upon was a case within the meaning of the

151th section of the Code,
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" The case of Meenakshi Naidoo v. Subramawiye Saestri 1,
decided by this Board, is wholly different from the present. Theve

‘the District Judge had, under this section 10, by his order

appointed the appellant to fill a vacancy in the Temple Com-
mittee. An appeal was taken from this order, on the ground
of the appellant’s unfitness for the post by reason of his religious
belief. The question of the jurisdiction of the Civil Court to
make the order was not raised. It was not pretended that a
right of appeal—which, if given at all, must be given by statute—
was given by Act XX of 1863 ; but it was contended that it was
given by the 540th section of Act X of 1877, which gives a general
right of appeal from decrees of Courts exercising original jurisdic-
tion. The definition of the word ““ decree”’ given in this Act is
modified by Act XII of 1879. and as modified, runs as follows :—

“ ¢ Decres’ means a formal expression of an adjudication upon any right,

claim, or defence set up in a Civil Couré where such adjudication decides the suit
or the appeal. T e

‘Well, it is obvious bhat an order made by the Civil Court
on an application which may be made by “any person what-
ever,” appointing a particular man to fill a vacancy on a com-
mittee, is not a ““decree” within the meaning of this definition.
The Board, on that occasion, carefully abstained from expressing
any opinion upon the question whether proceedings, somewhat in
the nature of quo warranto, could be taken to remove a . persen
nnproperly appointed. :

On the point of subssance on the merits it was next contend-
ed that when a vacancy amongst the members of a committee
occurs the statute imposes upon the remaining members a statutory
duty t¢ hold, within three months from the -date of the vacancy,
an election in the manner provided by the rules for the choice of

© g new member to fill this vacancy, and that if these members fail

to discharge this statutor, duty the jurisdiction of the Court is in
the first instance confineC to either.itself appointing a person to
fill the vacancy, or to making an order, somewhat in the nature of

a mandamus, 0 compel them to perform their statutory duty.

Well, in the first place -t is admitted that the section does not

. expressly provide anything of the kind, and in the next place some
.of its provisions make it -mpossible to imply anything of the kind.

1, (1887 L. R. 14 I. A,, 160=L, L. R. 11'M. 26. -
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In the case of an election, public notice must be given as soon

as possible after the occurrence of the . vacancy, and the  election

must be held within three months after that date'; but the
Order of the Courf 1equiring the remaining members of the Com-~
mittee t0 forthwith fill ap the vacancy may not be made till long
after this period of three months has elapsed. It would in such a
cage be impossible to fulfil the statutory condition as to the time
for holding the election. Again, the order is to be to the effect that
these members shall forthwith fill up the vacancy, which seems
to exclude all the delays contemplated where an election is held ;

and again where an election is held the 1ema,1n1nd members of
the Committee merely act as the returning officer. They do not
in any sense fill up the vacancy. The electors elect a person to
be the new member, and upon his election by them he, according
to the statute, ‘“shall be a member of the Committee to fill the
vacancy.” If in such a case the vacancy can properly be
said tg Dbe filled up by anybody, it is by the electors rather
than by the remaining members of the Committee that this is
done, whereas the order to be made in case of their default
contemplates, and indeed directs, that these members themselves
are to fill up the vacancy. The filling of it up is to be
_their act. It is to be done by. them forthwith, without the
ajd or intervention of any electors or other persons, and it
would appear to their Liordships it must be.an act kindred in
character to that which the Court itself may do, namely,
appoint a person to fill the vacancy. It was also urged that
if this construction of the section be adopted it.would enable
the remaining members of the Committee, by their own default,
practically to disfranchise the electors, and at the discretion of the
Court possibly procure the patronage for themselves. That no
doubt is so, and before a legislative body empowered to amend the
“statute, it might furnish'a vowerful argument for its amendment :
but the function of this Board is to declare the law, not to alter it,
and the argument cannot therefore here avail. In addition it is t9
be remembered that where the Civil Court appoints, the electors
-are Dby and through the same default of the same members’ of:the
Committee equally disfranchised, yet that is expressly authorised by
"the statute. The Court must be trusted not to confer upon these
members by its order the power to appoint where the nature and
circumstances of their default show that they are unworthy of

11
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being trusted with the privilege of appointing a member. Their
Lordships are for these reasons of opinion that the decision
appealed from was right, that the appeal fails and must be
dismissed with costs, and they will humbly advise His Majesty
accordingly. ‘
" Solicitor for Appellans :—O0. 4. Cayly.

Solicitor for Respandent :— Douglas Grant.

A.P.P.

IN THE HIGH COURT OF JUDICATURE AT MADRAS.

PRESENT :—MR. JUSTICE AYLING AND MR. .JUSTICE
SESHAGIRI AIYAR.

Muthusami Nadan and another ... Appellants* (Petitioners in
Crl. R. C. No. 109 of

. - 1916 on the file of the
High Court-Respondent)
Kalinga Moapan ... Respondent (Respondent in

Crl. B. C. No."109 of
1916 on the file of the
High Court-Petitioner).

Criminal Procedure Code, Ss. 147, 148, 587—** Local ingquiry * wnder S. 148
—Whether Evidence can belaksn by the officer making local inquiry—Duty of
the Sub-divisional Magisirats to iake furiher evidence—Interference under S. 107
of the Government of India Zct, ~915.

Where a Bub-divisional Magistrate directed a local inquiry by a Sub-Magis-
trate regarding a dispute, ssto = right of way and the Sub-Magistrate in such
enquiry examined witnesses and submitted his report and the Sub-divisional
Magistrate, before whom no sbjestion was-taken to the course followed by the Sub-
Magistrate, and no further avidance was tendered, passed final orders on the
dispute under 8. 147 basing his opinion on the report of the Sub-Magistrate, the
Sub-divisional Magistrate has nct acted without jurisdietion.

Arumuga Govindan v. Fenkalasubbier 1, considered.

A local enquiry authorised by S. 148 of the Criminal Procedure Code is not
merely a local inspection by the officer but such officer can take evidence in the
course of such local enquiry and his report is admissible in evidence in the proceed-
ings before the Sub-divisionel Magistrate under S..147.

‘The receipt of the report of the local inquiry does not absolve the Magistrate
acting under 8. 147 from taking any further evidence tendered before him.

Por Seshagiri Aiyar, J.—Where the Sub.divisional Magistrate bases his con

clusion dn the evidence taken at the local inquiry, the procedure adopted by him
is irregular; buiin the absence of any prejudice to the parties, such defect or

drregularity of procedure is cared by 8. 537 of the Code and the High Court will

not interfere under 8. 107 of the Govt. of India Act with such a decigion.

* L. P, A, 317 of 1916 19th December, 1916,
1. 71907) I. L. R. 31 M, 83.
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-Appeal under clause XV of the Letters Patent against the
~ judgment of the Honourable Mr. Justice Spencer, dated the 14th
September 1916 in Crl. R. C. No. 109 of 1916 preferred against
the order of the Court of the Sub-Divisional 1st ' Class Magistrate
of Trichinopoly in Miscellaneous Case No. 42 of 1914.

8. T. Srinivasa Gopalachari for Appellant.

E. R. Osborne for Public Prosecutor for the Crown,

K. 8. Ganesa Iyer for the Respondent.

The Court delivered the following

~ Judgments :—Ayling, J.—This is a-Letters Patent appeal

against the decision of the Honourable Mr. Justice Spencer passed
on a petition, presented under S. 15 of the Charter Act, (S. 107 of
the Government of India Act), for the setting aside of an order of
the Sub-Divisional Magistrate of Trichinopoly under S. 147 of the
Criminal Procedure Code. The learned Judge held that the Sub-
Divisional Magistrate’s order was not without jurisdiction and
declined to interfere.

As observed in Kamal Kutty v. Udayavarma Rajah Valia
" Rajah of Chirakkal 1 it has never been customary to interfere in
cases of this sort under 8. 15 of the Charter Act, unless the Magis-
trate’s order was passed without jurisdiction ; and we have merely
to consider whether that was the case with the order before us.

The chief ground of attack is that the Magistrate recorded no
evidence himself but forwarded the records toa Subordinate Magis-
trate under S. 148 of the Criminal Procedure Code for trial,
enquiry, and report after taking evidence and based his order on
the said report and the oral evidence recorded by thé Sub-Magis-
trate.

Appellants’ first contention is that the term “local enquiry ”
in S. 148 of the Criminal Procedure Code means merely “local
inspection >’ and that the order directing the Sub-Magistrate to
record oral evidence on the spot is wltra wvires. The word
“inquiry ” frequently occurs in the Criminal Procedure Code ;
but nowhere, so far as I know, with this very limited meaning.
The main authority for appellants’ contention is the opinion of
Prinsep, J., in a very old case reported in In the matter of Baikunt
Kumar 2, White, J., who sat with him in that case treated the
matter as doubtful ; but both learned Judges appear to have been
of the opinion, that evidence might legally- be recorded by a

1. (1912) I. L. R. 86 M. 276. 2. (1878) 8 Cal. L. R, 184,

Muthusami
Nadan
v
Kalinga,
Moopan.

Ayling, J.



Muthusami
Nadan
v,
Kalinga
Moopan

Aﬁihg, J.
4

AN

80 THE MADRAS LAW JOURNAL REPORTS. [VOL. XxXift

Sub-Magistrate with the assent of parties and that they might even
agree to be bound by the result of the inquiry thus held. To what
extent Prinsep, J.’s view was shared by the learned Judgein.
Arumuga Geovindan v. Venkatasubbiar 1, is™ not clear, but as at
present advised I am nct prepared to assent to the proposition that
the local inquiry authorised by S. 148 is only a logal inspection, or
that the Sub-Magistrate’s report in this case was not admissible
in evidence. ' .

What scems to be clear is, that whatever the scope of the
said inquiry, che receipt of the Sub-Magistrate’s. report does not
absolve the Sub-Divisional Magistrate from the duty imposed on
him by.S. 145 (4), of raceiving any evidence produced before him
by the parties, and taking any further evidence he may find neces-
sary. This if I undersiand it right, is the true meaning of the
pronouncement in In the matter of Batkunt Kumar 2 as well as
in Crimina) Revision case No. 243 of 1892 of this Court, reported
in Hanumanthappav. Hussain Saheb alias’ Aiyah 3 and iy Kolha
Koer v. Muneswar Tewari 4. In the present case there is nothing
to indicate that the parties were desirous of adducing any further
evidence befare the Sub-Divisional Magistrate, though he gave a
hearing to both sides after receipt of the Sub-Magistrate’s report.
In fact so far as appears, both parties were quite content to abide
by the result of the Sub-Magistrate’s inquiry, and the Sub-Divi-
sional Magistrate even notes, at the end of paragraph 4 of his order
that before him they advanced mno arguments against the Sub-
Magistrate’s ‘finding. The present objection seems to be a pure
afterthought, put into she head of the unsuccessful party.

Whether in case the Sub-Divisional Magistrate had declined
to take evidence tendered before him, this' would have amounted
to & defect of jurisdiction is a matter we need not decide. The
learned Judges in Kolka Koer v. Muneswar Tewars * held that it
would, or that it was at any rate a matter justifying their
interference. .

That in the absenrce of such refusal, the order in the present
cage should be treated as one without jurisdiction, I see no reason
40 hold and in so far as the decision of the- learned Judge in
Arumuga Govindan v. Venkata Subbier 1 seems to lay down such

. @ proposition I must most respecsfully dissent from it.

1. (1907) L L. R. 84 3L 82 2. (1878) 8 U. L. R.184.
¢ (1892)8 Weir1i8. . 4..(1907) I L..R. 83 C. 840,
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The second point is that the Magistrate’s order confains no
finding that the right of way in question was exercised within 3
" months before the inquiry. This, as pointed out.by Spencer, J.
was never raised in the Magistrate’s Court, and I think we should
decline to make it a ground of interference now.

I would dismiss the appeal with costs of the Public
Prosecutor.

Seshagiri Atyar, J.:—In this case there was a complaint to
the Police by the Respondents that their right of way was
obstructed by the appellants. The Sub-Divisional Magistrate
came to the conclusion that there was a dispute likely to cause a
breach of the peace, and directed the parties to put in their
statements. Then he went to the locality and after inspecting the
disputed pathway directed the Sub-Magistrate to make a local
enquiry to record evidence and to report to him under section 148
of the Code of Criminal Procedure. Witnesses were summoned
by the parties for examination before the Sub-Divisional
Magistrate. It was apparently agreed by both parties that
these witnesses might be examined by the Sub-Magistrate. It
'is clear that no objection was taken to the examination of
the witnesses by the Sub-Magistrate.  The latter examined

7 witnesses for the petitioners, 4 for the counter-petitioner and a.

court witness, and sent in ‘his report. The report was read in.
evidence before the Sub-Divisional Magistrate and arguments were
addressed by the pleaders on both sides.- Finally, the Sub-
Divisional Magistrate came to the conclusion that there was a
pathway which had been .obstructed by the appellants, and
directed that the appellants should not disturb the respondent in
the enjoyment. of that path until a decision was come to thereon
by the Civil Court. Against this order, a petition was presented
to this Court and was heard by Mr. Justice Spencer. The learned
Judge came to the conclusion that there was no irregularity in the
conduct of the proceedings by the Sub-Divisional Magistrate and
dismissed the petition. This Letters Patent appeal is against the
order of the learned.Judge. .

Mr. Svinivasagopalachariar contended that it was Do
competent to the Sub-Divisional Magistrate to delegate the
examination of the witnesses to his subordinates. It is true that
S. 148 of the Code of Criminal Procedure only authorises the

Sub-Divisional Magistrate to depute his Subordinate to make a
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local enquiry. The question as to what exactly is connoted by the
term “local enquiry” has nos been laid down in any decided case.

+ “Liocal inspection” may perkaps imply that no witnesses are to be

examined at the spot. But the expression “local enquiry” is not
necessarily inconsistent wita the idea that the witnesses are to be
examined in connection with the enquiry. The term * enquiry”
itself is defined by 8. 4 clause (k) whch says “it includes
every enquiry other than a trial conducted by a Magistrate or
Court”. As at present advised, I am not satisfied that a person
making a local enquiry is nat competent to examine witnesses.

The further question :s, supposing it was competent to the
Sub-Mgistrate to examine th= witnesses, whether the evidence taken
byhim can be used by the Sub-Divisional Magistrate for passing
his order). Clause 2 of S. 148 says that the report of the
officer so deputed may be read as evidence in the case.
It did not say that the svidence taken at the enquiry shall
be part of the record in the case, and can be relieds upon
for his order by the Suk-Divisional Magistrate. It is there-
fore doubtful whether the procedure adopted by the Sub-Divisional
Magistrate in basing his conclusion upon the evidence taken by the
Sub-Magistrate is regular. The learned Advocate relied upon the
decision of Mr. Justice Wallis, (as he then was), in Arumuga
Govindan v. Venkatasubbier 1, for the position that where a
first class Magistrate acts upon the evidence taken by a. Sub-
Magistrate the former must be deemed to have acted without
jurisdiction. I am inclined $> take the same view. I have already
held in Crl. R. C. No. 661 of 1916 that where there is no legal
evidence upon which a conclusion can be based, the Magistrate
must be deemed to have act=d without jurisdiction. But there is
nothing in the records before us to suggest that the Sub-Divisional
Magistrate refused to hear any evidence which was tendered before
him. Apparently in the case disposed of by Mr. Justice
‘Wallis, the Magistrate relused to hear the ‘evidence which
he was asked to receive. The reference at the end of the judg-
ment to cross examination or_f the depositions given before the
Sub-Magistrate does not show that objection was not taken to the
procedure by the party affezted by it. I think that this defect or
irregularity in the procediare is cured by S. 537 of the Code of
Criminal Procedure. = As pointed out by Mr. Justice Subramania

1. (1907) I.L.R, 91 M. 82,
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Aiyar in Kadir Batcha v. Kadir Batcha Rowther ) a mere
technical irregularity should not be allowed to affect the proceed-
ings unless the party has been prejuciced thereby. In this case,
the parties were apparently willing that the Sub-Magistrate
should examine the witnesses. They took no objection to the
procedure before the Sub-Divisional Magistrate, examined
witnesses before him and were content to have his decision upon
the materials placed before the Sub-Magistrate. It is clear to my
mind that there has been no prejudice to the appellants by the
procedure adopted by the Sub-Divisional Magistrate. The
learned Judge Mr. Justice Spencer, was asked to exercise his powers
of revision under the Government of India Act, S. 107 and he
came to the conclusion that there was no irregularity. In Letters
Patent Appeal, we should not interfere with that order unless we
are satisfied that the party has been prejudiced by the order of the
Sub-Magistrate. ~ |

O1i the second point as to whether the enquiry started at the
instance of the respondent was within three months of the last
exercise of the right of way, I am clear that we should not allow
this objection to be argued in this Court, because if it had been
raised before the Sub-Divisional Magitrate, the respondent would
have been in a position to say that when he filed the petition,
more than three months had not elapsed from the date of his
exercising the right of way. v

For these reasons, I am of opinion that the order of the
learned Judge is right and that this appeal should be dismissed.
C. A. S : '

1. (1905) L L. R. 29 M. 237.
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IN' THE HIGH COURT OF J UDIGATURE AT MADRAS.

PRESENT :—MBR. JUSTICE SADASIVA ATYAR AND MR. JUSTIOE
NAPIER. :

A.S.N. Naina Pillai Mamkaya,l ... Appellant * in A. S. No. 248

2. ~ of 1914 (1st Defendant.)
T. A. R. A. R. M. Ramanathan ... Respondents in A. S. No. 248
Chettiar and others =~ - ~of 1914 (Plaintiffs 1, 2,

4, 5, and Defendant 2.)

Landlord and Tenant—Inam graniod in favour of a temple—Cultivating
tonants—Occupancy right—Evidence ngcessary to establish—Presumption of per-
manent tenancy from conduct of landlord —Debutter property—Terms of tenancy
defined by ‘* muchilika,” effect of —Meaning of the lerms, ‘' rokkakuthagai,”’
‘* tharam faisal,”* ** kudivaram,” ** miras,*’ ** kudimiras,” ‘' ullur purakudis,”

“ pannai,” ** olavadai miras,” ** olavedai kudimiras® and ‘' kasavargam —
Evidence Act, Ss. 90 and I14—Ancient document—Unsigned cadjan accounis—
Presumpiion as to—Transfer of Properiy Aet, S. 5§1—Transferes from lenant
bonafide claiming occupancy rights—No right to compensation for. improvementé

The village of M. in the Tanjore District had been granted as an inam by the
Rajah of Tanjore to a temple of which the pla.mtlﬁs were the trustees. ‘More than
900. yenrs ago the lands in the village (most of them uncultivated) were held
by the temple on what was known as the * rokka kuthagai’’ tenure. The man-
agement of the temple and its properties passed into the hands of the Collector of
the Distriot as representative of the Bast India Co., in 180b In the Collector’s

_rogister prepared in 1809, thy extent of cultivable naijak and punjeh land in the

village was given roughly as 803% velis and the temple was entered as the owner of
these as well as the remsining waste lands. From the paimash accounts it
appeared that about the year 1829, the extent of cultivated area in the village was
98 %elis and that at least in 21 zelis of wet land the temple owned both the
kudivaram and the melvaram interest and was oultivating the same with its own
ponnai-purakudis (farm-servants.) As regards lands not directly under pannai
cultivation, the profits due o the temple were collected from the fenants in the
shape of a share of the prodace. From 1820 to 1830 the Collector of the District
as Manager of thertemple let the temple lands for cultivation to the highest
bidders, on short terms of 8 to & years. In 1881, the then Collector introduced the
‘¢ Tharam Faisal Muchilika sysiem ' under which the temple lands were leased:
out for an indefinite term to the predecessors-in-iitle of the defendants at an
annual paddy rent fixed on.the then cultivable area with provisions for the com-

ukation of suzh paddy rent into its money value and for the payment of addi-
tlonal rents for cultivation of excess ares or of waste lands. The muchilike had
been executed to the Collector by nine of the principal Karaigar cultivators of
M. village, acting as the representatives of' the Ullur Karayedu cultivators. In
1847 the plaintiffs predecessors-in-office took over the mnnagement of the temple
and its properties and executed a muchilika to the Collector’ whereby they agreed
among other things, not to violate or encroach upon the oustomary rights of ‘‘ the
purakkudies of the said sarvamanyam village. ”

From the year 1867 the defendants or their 'predecessors-in-title had been
mortgaging and selling the lands in their holdings to the knowledge of the temple

¥
« A. B. Nos. 248 of 1914 and Nos, 115 and 116 of 15,  22nd December, 1916.
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trustees and in the rent receipts granted to them as well as in/some pymash
aacounts the former had bgen described as ¢ kudlmlrasdars " In the yea.r 1918,

the trustees of the temple sued to éject the defendants a.fter servmg them w1th
proper notices to quit. -

Held that, in tha ciroumstanoos of .the case, and having regard to the.muchi--
like executed by their predecessors-in-title in the year 1831 the defendants had
no ocoupancy rights in the lands in their possession but were merely holdmg them
under a yeariy tenanoy and that they were liable to be e]ected

Chockalinga Pillai v. Vytmlmga Pandara Sammdhz 1, Thyagaraja v. Gyana
Sammandha Pandara Sannadhi 2, Chidamtara Pillaiv. Thwuveugadathzengar 8
Mayandi Chettiar v. Chokalinga Pillgi 4, relied on.

Held further, that the presumption of a pevmanent tenancy ordinarily arising
from the acquiescence and conduct.of the. landlord, had'no applicationto the pre-
sent case, first because, the lands in question ‘being debutler it was beyond the
lega.l competence of the trustees to grant a permanent lease thereof except for the
necessities or clear benefit of the temple, and secondly beca.use there wasan mstu:u-
ment defining the terms of the tenancy as between the partles

Satya Sriv. Kantik 5 Sevatha Muthu Asori v. Rev, Mesquita 6, referred -0:

o Maeaning of the terms, ‘‘ rokka kuthagai, '’ ‘* tharam f&isal, " “kudivaram-
““ miras,” ** kudimiras *’ ** ullur, pura.kudls ¢ pannai, "’ olavadai miras,”

' o]s.va.aax kudimiras '’ and ** kasav&rga.m, ' explained. )

Naither 8. 90 nor S, 114 of the Evidence Act enables the Court to presume
that unsigned accounts more than a century old, which do not putport to be in
the handwntmg of any partmular person oOr persons, were written by persons
having authonty in-that behalf. v - .

Sheo Nandan Ahir v. Ram Logan Singh 7, Krishua Pal-'v. Jagat' Kishors
. Acharya Ohowdhury .8, Uggralant Ghowdhry,v. Hurro. Chiunder. Sheokdar 9, refer s
) tad to. .

A t,ransferee of la.nds from a tenant who bona fzde beheved himself to be

entitled to occupancy rights therein is not entitled to ‘ompensatlon fori 1mprove-
ments on ejectment by the landlord. .-

o

Narasayya v. Raja of thatagzm 10, referred to.

Appeals against’ the decree of the Court of the. Tempor&ry
Subordinate Judge of Ta,n]ore in O. 8. Nos. 40, 42 and 61 of 1913,
respectively. o )

The suits out of which these appeals arose were 'bro'ught“in”
éjectment by five of the six trustees of a temple known as' Sri
Manthra Puriswara Swami or Buddhi Pradeswara Swami temple
near Muthupet in the Tanjore District. The facts material-to the
1el,mt are thus stated in the ]udgment of Sadasiva Al)&l‘ J.i—

1. (1871) 6 M. H. C. R. 164, 9, (1887) L.L. R: 11 M. 77.
3. (1887)7 M. L.J.1 ‘4, - (1904) I. L. R. 97 M- 291.
6. (1912) 15 C. L. J. 227 6. (1918) 24 M. I, 7. 642.
‘7. (1915)18 A. L. Jr92l. -t 8. -(1915) 20 C. W. N: 648,

< 9. _(1880) L L. R. 6.C--209. ° D0 100 -1910) L. R. 87 M. 3.
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Nﬁm; Pillai “ The plajnt}ffs relied in support of - their claim, not only on
o™ the ancient Government records C and C-1 but also on.the docu-
R;gl:gggm ment (Ex. A). This latter document is a muchilika which was
executed in August 1831 by she nine principal Karaigar cultivators
of the plaint Mangal village acting as representatives of the
Ullur Karayedu cultivators. The 5th issue framed in the -
guits relates to this muchilika. That issue as framed in O. 8, -
No. 40/13 is as follows:—“Is the muchilika of 1831 genuine
“and binding on the 1st defendant or his predecessors  in title;
if go, are the plaitiffs entitled by virtue of the muchilika to
eject the 1st defendant from the plaint properties ”. So far
as the genuineness of the muchilika is concerned, no question was
raised in the lower Court af the trial of the suits. (See also
paragraph 6 of the 1st defendant’s written statement which
indicates that the ggnuineness of the muchilika was not seriously
intended to be called in question even from . the beginning.) Its
genuineness was not disputed” before us. It is a document more
"than 30 years old and it was executed in favour of the District
Collector who as agent of the.Fast India Company, was the
Manager of the plaint Hindu templeand other Hindu publié
temples in 'the Tanjore District between 1806 and 1847. He -
became the agent of the Board of Revenue in 1817 under
Regulation 7 of 1817 which vested the superintendence of such
temples in the Board. The document comes-from proper custody
the Collector having handed over charge of all the affairs of the
temple to” two Hindu trustees in 1847.. (See Ex. A-2). This
document Ex. A was obtained by the Tahsildar from the nine
executants and was sent to the Collector along “with the Tahsildar’s
report (Ex P) which expressly refers to Ex. A,

7. This wuchilika (Ex. A) of August 1831 was pleceded by a.
document (¥x. L) dated July 1831 which is an agreement executed
between- all the village Karaigar cultivators. The genuineness
of this ancient document, (Ex. L.) also cannot be reasonably called’
in 'question (See as to its production from proper.custody (P. W.
7).. Ex. L was clearly executed in anticipation of the Karaigars
‘being able to obtain the tharam faisal lease of the cultivable lands
in ‘the village from- the Collector. Ex. L. makes provision for the
following madtters: (1) the manner in which the -Karayeedu
tenants are to divide the village lands (fobe so obtained from the
Collector) for purposes of cutivation ; (2) the.mode of paying .the






