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We owe an. apology o our subscnbers for the long
de]ay that has occurred in bringing this first volume of the
': _“Reprinted Edition of the Madras Law Journal. The large

demand-for the back- volumes of the Law Journal is a suffi-. '
. cient Jusmﬁcatlon for a reprint: - It has, however, been thought )
‘that it will be,mom ‘useful to the profession if the journal
.. maftter be revised in the light of recent cases- and as’this
/-,’:'.'i'mea,ns a somewhat large addition to- existing ma.tter and
\"‘a, careful editing, the. work ' of reprmtmc necessa.rlly takes
- ~Bométime. The Translatiorfof Smrltns ‘have also undergone -
W careful revision. There has been sorhe dela,y in consequence
©of a change of press due to the old prmters not being able

to cope with- the work. The. second vo'Iume of the Reports
%  has been made ready and. issued along ‘with the remaining "
A portlon of the first volume now made ready-

It need hardly be stated that_the Reports have been'

restncted to cases not a.ppearmg in the authorized reports

. “ except a few which have been thought useful for the report

v of the arguments. It has also been thought useful to note
Aow 'thetca,ses have been dealt with subsequently ' .

- We have now made spema.l arrangsments for the speedy
: 1ssue of the Reprint Volumes. '

We hope to be able to push on the further Volumes of
 the, Reprmt Series rapldly

‘P. R. GANAPATHI ATYAR.
© "8 SRINIVASA "AIYAR.
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" OURSELVES. %,

The prospectus briefly indicates:the objects of this Journal.
The ,publication of such a periodical has .been strongly urged
o ~upon us by manv of the leading pract1t1oners of the Madras

High Court. The practice of citing unreported decisions - has
. become "very common now. The' selection  of the cases to be
reported-is practically in the hands of the Law Reporter and

he, in the exercise of the discretion vested in him, selects such

- cases as he thinks- deserve to be.reported. But ‘there still remain
~ many-decisions unreported some of them consrdered judgments,
- which deal with important questions of law and practice, but
wh1ch never see the light of day, being thrown away into
~ that ‘waste-paper basket, if one may so call it—the record-
“foom of the High Court. We..wish' to save & large- numbet of

“these decisions from becoming.food to white ants. We have also -

heard complaints of the medgre way in which the- arguments of

T rthe pleaders on both sides-are reported at present. Perhaps . this

s not altogether the fault of the learned Reporter, who, a busy
g pract1t1oner himself, cannot find time to take notes -of the argn-
ments in: ‘every case of, 1mportance 1 We have made arrangements

- for getting: complete notes of,; the arguments in all important
cases. We take this opportunrty to state that our object in start-

ing thls _journal is not to prejudice in any-way the circulation of
'the “Indiam Jurist » which, so far as we are aware, is the only
_legal journdl punlished in Ind1a. "The field of law is so wide, and
5there are s many questions “which admit of being discussed from
drﬁ'erent points of view, that we think there,is ample room for- the

) [I The Reporter now-a-days is scarcelv to be seen in any of the courts for
taking. arguments —ED ] . Y o
i . 2 S Yy g
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existence of both the joutnals. Further, the work which we have
cut out for ourselves is not exactly the same as the WO.Ik
which the “ Indian Jurist” is now doing. In addition to  giving
ou¥ own reports of the decisions of the High Courts in Madras
and other places, we hope to place before our readers translations
of various Hindu Law books, which remain yet untranslated, in
so far as they have any bearing on questions which practically
arise for decision every day in our Courts of Justice. We

propose * further, from time to time, to place side by side the
conflicting decisions of the various Courts in India on the
same point in the hope that such procedure will enable the Courts
to act in greater harmony than they do at present in the interpre-
tation of Acts and enunciation of general principles of Law and,
when this is not possible, enable the Legislature to bring about
such harmony by removing the ambiguities which may have given
rise to such discordant views. These objects cannot be carried

out without the strong support of the various branches of the legal

profession here and elsewhere. We sincerely trust that we shall
get such support in this undertaking, the main object of which is

to further the interests of justice.
L

The Succession Certificate Act.

We propose to note briefly some of the defects in the Succes-
sion Certificate Act VII of 188g.

(d) S. 4, Sub-S. (i), provides that no Court shall « pass
a decree against a debtor of a deceased persom, for. payment
of his debt to a person claiming to be entitled to the effects of
the deceased person or to any part thereof, except on the produc-
tion by the person so claiming, of a certificate granted under
this Act, and having the debt specified therein, or a certificate or
probate or letters of administration under the other acts relating
to succession.” ‘There is no provision in the Act for staying pro-
ceedings in any Court in which a suit may be brought for any of
the debts in respect of which a certificate is required,
pending the final disposal ‘of any application for a certificate
which may have been made to the District Court. The conse-
guences of the absence of such a provision may be serious, especially
in those cases where the District Court refuses the application

[+ The carresponding page of the old edition is given in the margin.—EDp.]

~
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for a certlﬁcate or grants it ‘to tae wrong party and an appeal
has to be p1eferred to the High Court to set things right. Ifthe
Court in which the suit for debt is brought dismisses it on the
ground that no certificate is produced within a réasonable time,
as it would often be tempted to dc owing to its having to submit
quarterly and annual returns of cases remaining undisposed of,
and an explanation for any long delay in disposing of them, the
parties would be put to a good deal *of hardship and inconvenience.

(ii) The Act further makes it compulsory that in all cases a
certificate shall be produced. But supposing that the debts to be
collected are. petty sums not exceeding in all twenty or thirty
rupees, the expense to be incurred for procuring such a certifi-
cate would often exceed that sum and the practical effect of the
law as it stands now would be to leave it optional to the debtor
to pay or not pay such sums, as the words ‘no court’ would appa-

rently include Village Munsifs’ courts also.?

(iii) S.14 of the Act states that every application for a
certificate must be accompanied by a deposit of a sum equal to
the fee payable under the first Schedule to the Court Fees Act, 1870,
in respect of the certificate applied for. We think that it is rather
hard that a person who is not even sure that a certificate will be
issued in his name should be called upon to deposit this sum
with his application.? It will be ro hardship, if he is called upon
to do this, after an order for the issue of a certificate in his name
has been passed. No doubt, the law as it formerly stood was
amended, because, in some cases parties who had obtained orders
never paid the proper stamp duty or took out a certificate. But
the Legislature could have remedied this evil by enacting that no
such order shall be issued by any Court until the necessary deposit
bas been made. ‘The present law would work great hardship in
the case of pauper applicants who may not find it easy to procure
the necessary deposit before any order is passed in their favour.

(iv) The wordingof the Actstill leaves in doubt whether a
member of an undivided Hindu family is entitled to sue on behalf
of the family on bonds executed in the name of the last manager
without obtaining a certificate. ""he Hon. Mr. Hutchins stated,

[1. See Rasibi Ammal v. Olage Padeyachi, (1897). LL.R. 21. M. 115 :—ED.]

® [2. It will be some redeeming feature if the depositor is entitled to a refund

when no ordeg is made in his favour:— CZ. Sankara v. Nainar, (1897) 1. L. R. 21
M. 241:—ED .

(3%
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when the bill was under discussion that a Hindu sog succeeding
by right of survivorship on the death of his father, is not boynd
to take out a certificate under the Act, but the Madras High
Court has held, that it is only in those cases, where, on the face
of the bond, it appears that the inoney was advanced out of the
family funds for the benefit of the family, that the production of
the certificate is not necessary.” (We are aware that recently
Mr. Justice Best sitting as a single Judge took the view? that the
production of the -certificate is not necessary where a Hindu son
seeks to execute a decree obtained by his father but the previous

[4* decision of a bench composed * of two Judges was not brought to
his notice). .

(v) There is one more defect to bereferredto. The Act ap-
plies only to the mofussil districts presided over by District
Judges. It does not apply to the Presidency towns which are within
the ordinary original jurisdiction of the various High Courts.

#* [The view that the Act does not apply to the Presidency -
towns which are within the ordinary original jurisdiction of the
High Courts must be taken with some qualifications. S. 1, cl. 3,
enacts that the Act extends to the whole of British India,
The prior Act which this Act (VII of :88g) repealed, viz., Act
XXVII of 1860, was held tobe applicable to the Hindus within
the Presidency towns. Muthammal v. Bank of Madras.® There
can be no question that the prohibition in S. 4 applies also to the
Courts within the Presidency towns. But apparently an applica-
tion under S. 6 for a succession certificate under Act VII of 1889,
an only be made to the District Court, and the District Court under
S. 5 has jurisdiction to grant a certificate under the Act in cases

* « New matter intzoduced is indicated thronghout by square brackets thus[ ].

1. Ref case 23 of 1889. {Since reported as Vemkalaramanna v. Venkayya,
(1890) I. L. R. 14 M. 377. The view entertained in this case does not hold good
now. The Madras High Court in more recent cases hasheld that the nature of
the debt need not appear on the face of the bond but that it imay be shown by
other evidence, and the same view prevails in the other High Courts. See
Subramaniyam v. Rakku, (1897) 1. L. R. 20. M. 232 ; Pallam Raju v. Bapanna e,
(1899) I. L. R. 22. M. 380 ; Perlap Narain Singh v. Bhagwati Persad  (1895) I. L.
R. 17. A 578 ; Jagmohandas v. Allu Maria, (1894) 1. L. R. 19 B. 338 ; Begjraj v.
Bhyro Prasad, (1896) 1. L. R. 23 C. ¢12; and Basania Lalv. Parvati, (1g03) L L.
R. 31 C. 133. :—ED.]

2. C. R. P. 27 of 18g0.

3. (1883) I. L. R. 7 M. 115,
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where the deceased ordinarily resided at the time of his death
within the Junsdmtlon of such District, Courts, or, if the deceased
had no fixed place of residence at that time, where any part of his
property is found within such jurisdiction. The District Court is
defined in other Acts as the principal court of civil jurisdiction in
the District. But in this Act S. 3 defines a District Court as a court
presided over by a District Judge so that the view taken in this
article is correct to the extent that no application for a succession
certificate under the Act can be made to the High Court.—ED.]

If a person, being a resident of the Mofussil, dies a certificate
under the Act inay be obtained in respect of the debts only. But
if he ordinarily resided in one of thie Presidency towns, the person
entitled to recover his debts is forced to obtain letters of adminis-
tration of the whole estate and pay the stamp duty calculated on
the value of the whole estate. There scems to be no reason ap-
parently, for this distinction, and 1t would have been well if
provisions similar to those applicable to a person who resides
out of the Presidency towns at the time of his death, had.been
made in regard to persons dying in the Presidency towns.

A Retrospect of the English Law Reports
for 1880—1.

Ciwil Procedure —We' propose to review briefly the EnghSh
Law Reports for 18go. We shall begin with the Indian Appeals.
There are a few decisions on the Code of Civil Procedure which
deserve to be noted. Curiously enough the Indian Courts and the
English Court of final appeal do not seem to agree as to the prin-
ciples by which they are to be guided in putting a liberal or a
narrow construction on the sectionsof the Code. TheIndian Courts
put a wide construction on sections relating to their own jurisdic-
tion, as for instance, their powers of ‘revision under S. 622 where
there is no appeal, and their powers under S. 584 in the case of
second appeals. In regard to both these cases, the Privy Council
acts on the principle that where discretion is given by the Legis-
lature to a subordinate Court, the High Court ought not unduly
to interfere with the exercise of that discretion—Amir Hassan ~.
Baksk Singh ;> Makammad Yusuf v. Abdul Rahman ;* and

1. (1884) I L. R. 11 C. 61: 8. C. L. R. 11 L. A, 237.
2. (1889) 1. L. R. 16 C. 740: s. ¢. L. R. 16 L. A. 104.
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Durga Choudhrain v. Jawahir Stngh. * Itis on this principle
that the English Courts act in the exercise of their Ilo‘ht of super-
vision of the acts of judicial or quasi-judicial bodies.(see the recent
case of The Queen v, Bishop of London.?)

(5] * On the other hand where justice is likely to suffer by a rigid
adherence to the literal mieaning of the various sections of the
Code relating to procedure, the Privy Council, differing in that
respect from the Indian Courts, puts a broad and liberal meaning
on the words. In the section for instance relating to reviews, the
Privy Council construed the words ‘or for any other sufficient
reason ’in a broad sense—Reasut Hossein v. Abdoolla. ® Similarly
in construing S. 549 of the Code which specifies a time within
which security for costs shall be given, the Privy Council over-
ruling the Calcutta High Court holds that the Court has power
for proper reason shown (Modhusudan v. Prapanna*) (o extend the
time for giving security whether the application for such exten-
sion is made before or after the time allowed has expired——-Budrz'
Narain v. Sheo Koer.®

Hindu Law :—THe Privy Council has decided one or two
interesting questions of Hindu Law. The much vexed question of
the liability ofTa son for his father's debts is now set at rest by
the sensible view taken by the Privy Council that the son is liable
unless he shows that the debt was incurred for an‘illegal or immoral
purpose—Mahabir Persadv. Markunda Nath.® ‘The question in
what cases a zemindary may be counsidered imnpartible is becoming
a vexed one now. ‘The Privy Council rightly holds that it is a
question of fact and that each case must be decided according to

(1890) I. L. R. 18 C. 23 : s. . L. R. 17 L. A, 122.

(1890) 24 Q. B. D. 213.

(1876) L. L. R. 2 C. 131 (140, 141) : 8. C. L. R. 3 L, A. 22T (229).
(1889)I. L. R. 17 C. 516 : s. C. L. R. 17 L. A. g.

5. (188g) I L. R. 17 C. 512 ¢ 8. ¢. L. Ro 17 L A. 1 [See also Jumnabaiv. Vis®
son Das, (1897) L. L. R. 21 B. 5v%6. Cf. the cases as to the power of the High Court,
to grant extension in sanction cases under S. 195, Cr. P. C.—Mathukudam Pillai
Inve, (1902) I. L. R. 26 M. 190 (191) ; Karuppana Servagaram v. Sinna Gounda?
(1602) I I. R, 26 M. 480. But see Kali Kinkar Selt v. Dinobandku Nandy (1905)°®
I L. R. 31 C. 379 (385) reversing the judgmentof Mr. JUSTICE HENDERSON in
Dinoban@hu v. Hurvymutly (1go4) 8 C. W. N. 797. See also cases of exten-
si on of time for payment‘ of redemption awount. Vedapurathi v. Vallabha
Rajak (1902) 25 M. 300 ; Iswar v. Lingo (1903) 28 B. 102. ; Ranjo v Bohiketti (3go1)
3 Bom. L. R. 554 :—ED-]

6. (1889) I. L. R. 17 C. 584 : S. C. L. R. 7L A 11

R ol
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the evidenceggiven in it. But unfortunately the Indian Courts
and the English Court do'not seem to agree as to what shall be
consnlered as sufficient evidence to prove impartibility. In the
latest case reported (Mallskarjuna v. Durga’) the Privy Council
held, reversing the decision of the Madras High Court, that the
evidence showed clearly that the zemindary in question was an
impartible one.

T'he exact position of an illegitimate son in a Sudra family is
still left unsettled. But in the recent case of Jogendro Bhupats v.
Nityanund Man Singh® the Privy Council has held, confirming the
decision of the Calcutta High Court,® that an illegitimate brother
is entitled to succeed to a Raj by right of survivorship to his
legitimate brother though the latter has left behind him three
widows and a daughter by one of -them. The decision of the
Bombay High Court in Sadu v. Bazza* to the effect that in an
ordinary Hindu family belonging to the Sudra caste and holding
partible property an illegitimate brother takes *the estate as a
co-parcener succeeding by right of survivorship on the death of
his legitimate brother to the exclusion of the widow and daughter
of his father is foilowed.

As it is an important decision we shall examdne the succes-

sive steps by which the Privy Council has arrived at this conclu- -

sion. Following its decision in the Skivaganga case® it holds that
in considering who is to succeed on the death of a Raj the rules
which govern the succession.to a partible estate are to be looked at.
It then quotes the passages from the Mitakshra, Ch.I, S. 12,
dealing with the rights of a son by a female.slave in the
case of Sudras and interprets them as showing that though in the
life-time of the father an illegitimate son does not acquire any
right to share in the estate in the same way as a legitimate son
would do, still, after the death of the father, a co-parcenary .is
created between the son of the wedded wife and the son of the
female slave, and as, in case the illegitimate brother dies before
partition between himself and his legitimate brother, the latter
«» would appsrently succeed by right of survivorship, there is no
reason for holding that the illegitimate brother would not take by

1. (1890) L. L. R. 13 M. 406 : S. C. L. R. 17 L. A. 134..

2. (180) L L.R.13C, 51: S. C. L. R. 17 L. A. 128.
®3. See (1885) 1. L. R. 11 C. 702.

4. (1878)I. L. R. 4 B. 37.

5

(6]

Stib-Nominee, Kalama Nackiar v. Raja of Sivaganga, (1863) 9 M.LA. 543. -
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survivorship in the case of thedeath of the legitimate prother, as in
both the cases the right must bethe same. The Privy Council by
implication rejects the theory that there can be co-parcenary o.nly
between persons who have acquired an interest in the family
property at their very birth. Though the Privy Council does not
refer to any Madras decision in regard to the position and rights
of illegitimate sons, the Calcutta Court refers to the case of
Krishnayyan v. Muttusami* in which the facts were as follows: V
and .S were two undivided brothers of the Sudra caste. 7 died be-
fore S'leaving behind him two illegitimatesons. .S subsequently died
leaving two widows. The Madras High Court held that the
illegitimate sons did not on the death of their father succeed to
his undivided interest, but that the whole interest passed by right
of survivorship to .S on the death of his brother V, and that on
the death of .S, his widows, and not his illegitimate nephews, were
entitled to succeed to his property, because there was no sapinda
relationship between .§'and his illegitimate nephews, which relation-
ship must be founded on legal marriage. The Calcutta Court, atter
some hesitation, came to the conclusion that ther= was probably no
conflict * between this decision and their own decision. In two
later decisionse Ranojz V. Kandoji® and Parvati v. Tirumalar®
the same question was discussed by the Madras High Court,
and it approved and followed the decision in Krishnayyan V.
Muttusami,? In the case of Parvati v. Tirumaler® the decisions
of the Bombay and Calcutta High Court are referred to and dis-
tinguished on the ground that in those cases there was no compe-
tition between the illegitimate son and the father’s undivided
brother. Till, however, the matter goes up to the Privy Council
and an authoritative ruling is given by their Lordships, the matter
cannot be considered as finally set at rest. We may, however, take
it for the present that the following propositions of law can be
deduced from the decided cases:—

() Where one of the members of an undivided Hindu family
of the Sudra caste consisting of two or more CO-parcencrs dies

‘leaving only illegitimate somns, the said sons do not become co-,

parceners with the other members of the family but are only

1. (1883) I L. R. 7 M. g4o07. [It wonld appear from the arguments of the
appellant’s counsel in the P C. case at p. 130 of the report L. R. 17 I. A. that
this Madras case and the case of Renoji v. Kandoji, (1885) 1. L. R. 8 M. 557 #rere
before the Privy Council :—ED.] '

2. (1885) I. L. R. 8 M. 557. 3. (1887) L. L. R. 10 M. 334.
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entitled to mgintenance. Cf. Ramalinga Muppan v. Pavadas Goun-~
dan.* o . o ) ]
[This seems to follow as a logical result from the principles
recognized by the texts bearing upon the matter and the
décided cases. In Mitakshara, Chapter I, Section 12, placitum 2,
it is stated :2 “However, should there be no sons of a wedded wife,
the son of the female slave takes the whole estate, provided there
be no daughters of a wife nor sons of daughters. But, if there be
_such, the son of the female slave participates for half a share only.”
It has been held in the Skrvaganga case® that the separate property
of a Hindu, whatever be his status, whether divided or undivided,
would go in the absence of issue to the widow to the exclusion of
the surviving undivided brothers of the deceased, and this principle
was followed by the Judicial Committee in the Gumngore case,® so
that according tothe text already cited, the illegitimate son would
take his putative father’s separate property to the exclusionof the
father’'s undivided brothers or uncies, and would share with the
widow, daughter and daughter’s sons. In Ramalinga Muppan v.
Pavadai Goundan* it was held that the legitimate son of an illegiti-
mate son would represent his father and would be entitled to take
the property of the illegitimate son’s putative father who had died
divided from his brothers. But, as we have alreadysaid, division
or no division is not the test. The only test is whether the property
is separate or self-acquired. )

. It seems now to be settled, so far, at any rate, as the Madras
High Court is concerned, that an illegitimate son is not entitled
to claim any share in his putative father’s joint property if the
father died leaving his undivided brothers or uncles and their sons,
see Karuppa Goundanv. Kumarasanst Goundan* and Ramalinga
Muppan V. Pavadai Goundan,* though in the same case at p. 523
Mr. JuSTICE BHASHYAM IVYENGAR leaves the question asto whether
the view taken by the Madras court on this matter isaffected by the
.decision of the Privy Council, open. However, this view was ap-
parently affirmed in Gopalasami v. Azunachellam.® Where the father
** died leaving legitimate and illegitimate sons, the illegitimate
sons would be entitled to claim a share as against the legitimate

1. (1901) I. L. R. 25 M. p. 519 at p. 522. 2. Stokes H. L. 426.

3. Swub-nominee: Chintaman Singh v. Nowlukho Konwayi (1875) 2 1. A.p. 263
s.c. . L. R.1 C. 153.
4.

(1903) L..L. R. 25 M. 429 at p. 430 5. (1903)L. L. R. 27 M.32 at pp. 35-36.
R 2
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sons;z'hnngiz'?)z Prllai v, Suppa Pillai.* The question whether an
illegitimate son would be entitled to claim a share when ,the
father died leaving his undivided brothers or uncles arose
for decision in Goepalwami v. Arunachallam® where it was
decided that the illegitimate son would not be entitled :to
claim a share under such circumstances. In the same case, the
Madras High Court construed the text of the Mitakshara, Chapter
1, Section r2,.as applying to a case where the father dies divided
from his brothers or uncles and as having no application to the
case of a father dying undivided from his lineal ancestors, brothers’
or other collaterals, so that the fact that the father died leaving
legitimate and illegitimate sons would not be a ground of itself
for the claim of an illegitimate son to a share. If, at the time of
the fathers’ death, there were his undivided brothers along with his
undivided legitimate sons, his illegitimate sons would mnot be
entitled to claim a share, and the fact that the legitimate sons
obtained their shares of the joint family property from their uncles
after the death of the father would not give the illegitimate sons
any right to claim a share in such property.—Ep.]

(6) Where a divided Hindu father of the Sudra caste dies
leaving legitithate and illegitimate sons they become co-parceners
and the law of survivorship attaches to the estate inherited or
jointly acquired by them. '

It would seem to follow from these two propositions (z) and ()
that even in the case of an undivided Hindu family the illegitimate
sons of the members would be entitled to succeed in preference
to the other co-parceners to their separate property, though we are
not aware of any case which has decided this point.

There is a third proposition of law which {he Madras High
Court has laid down and it is this. If there is a competition
between the widow and the illegitimate sons of a Sudra who has
no co-parceners the former is entitled to succeed in preference to
the latter. The Bombay High Court takes the opposite view.
We " shall discuss this question in our next issue. ’

1. (1888) I L. R. 12 M, 4or at p. 403. 2. (1903) L. L. R. 27 M. at pp. 35, 36.



*'I propose to miake a few remarks thh reference to the scope [8+]

and limits of the doctrine of 7es juditatz between co-defendants.
The question to be considered may bestated thus: A brings a
suit against B and C. How far is the determination of the suit
by 4 binding as between B and € in a suit by B against C or
vice versa? No definite answer can be given to the question put
in this general form. Various circumstances have tord E:"@éﬁ (i"gf”
ed before arriving at any conclusion about it. It caFn ot‘“b‘e
* tended that in no case, can a judgment in a suit byz a.“f)lai‘xﬁlﬂ‘
agdinst two or more defendants determine their r10‘h1ss Thiter. gl s
It cannot-also be contended that a judgment in a su1’cf haakes all T
o g ‘?‘
questions raised in it #es judscats as- between the ciefetﬁﬂantspp‘, g&,‘{('
Before proceeding to consider the conditions necessary for
application of the doctrine of res judécate between co-defendants, _
it may be mentioned that very little information is available on]" ZE J
- this subject in the books written by the American ~and English
Text writers. Bigelow, the American Text writer, in dealing
with Estoppels by Record, devotes only one short paragraph to
this subject, and the views expressed by him therein are by no
means clear and accurate.? I find no reference tos#his subject in
. the work of the English Text writers, Everest and Strode; nor
is there any mention of it in the note to Tke Duchess of Kingsbon's
¢ase contained in Smith’s Leading Cases.? There are, however, a
few English deeisions which throw light on the subject, and it
has been, frequently, d1scussed by the Courts in India, though, it
must be admitted, there is considerable difference of opinion
among the judges who have had occasion to consider it.
-S. 13 of the Code of Civil Procedure deals with the law of
res judicata, and the material portion of the section is as
follows :—¢ No Court shall try any suit or issuein which the mat-
ter directly and substantially-in issue 4as been a’zrectly and sub-
stantiolly in dssuein a former suit between the same partses in
a-court of competent jurisdiction and has been heard and finally
decided:by such Court.” It is here stated that the parties to
the subsequent suit must be the same as in the former suit.: . It
is therefore immaterial whether, in the former suit, they stood
o [I- See. Bigelow on Estoppel (5th Ed.) pp. 114, 127:—ED. 3 A

2. Sm. L. C. Vol.IL 73t (r1th-Edn.) [The subject is discussed in
Hukutn Chand’e “ Res Jjudicata ”” paras 47 and 78 Pp. 190 to 177:—ED.]

P 1
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togethert in the same array or not, but to lay the iqundation for
the operation of the doctrine of res judicata, it is necessary - that
they should, as a fact, have been opposed to each other. There
should* have been a real conflict of interests between the co-defer-
dants, and the matters in dispute between them’ must have been
in issue in.the former suit. In this connection it will be necessary
to remember that, evén though the matters in dispute between
the co-defendants were not formally made the subject.of an issue
or issues, yet it is sufficient if they were 7eally in issue ; and it
may not also be out of place to state that it is often difficult to
find out from the records of a suit, which of the parties joined
issue on which of the points raised in the suit. The former
practice, which exists in some Courts even now, of the Judge
recording distinctly which of the parties affirms and which of the
parties denies the matter in issue is not only commendable but
will also obviate some of the difficnlties which are attendant on
the application of the doctrine of 7es judzcata between co-defend-
ants. The co-defendants should, further, have had an opportu-
nity of adducing evidence on the points in issue which formed the
subject of controversy between them, and there should have been a
hearing and degjsion on the points in issue between them ; in other
words, there should be a judgment defining their *mutual rights
and obligations in respect of the matters in issue between them.

But the further question arises whether the doctrine of
ves judicata can be considered to apply indiscriminately to .the
determination of all the issues that were rajsed and decided
in the former suit between the co-defendants. On the, one
hand, it may be argued that, as the object of the former suit
was primarily to consider what relief should be given to .the
plaintiff in that suit and as it was only with reference jto . the
relief to be given to the plaintiff that it was necessary for the
Court to hold an inquiry into and define the rights and obliga-
tions of the defendants znmfer se, the doctrine of 7es Judicata
should be limited in its operation to those cases where the-adjudi-
cation between the co-defendants is necessary to give the appro-

priate relief to the plaintiff.> On the other hand, it may .be

[1. It has been held by a Full Bench of the Madras Hiﬁh Cowrt in Somasun-
dara v. Kulandaivelu, (1904) L. L. R. 28 M. 457, that the de endant must be inter-
ested in the relief to be granted to the plaintiff and that otherwise there can be
no ves judicala. That was a case of co-owners. One of-the co-owners broughte
suit for his share and obtained decree. It washeld that the other co-owner
could not take advantage of it as res judicatn. See also the other cases cited in

p. 16 note (8) infra—ED.]
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contended that though. the former suit was one instituted by the .
plgintiff, yet, inasmuch as the Courts are bound to;adjudicate
upon and settle effectually all questions raised between the parties -
~ 50 as to leave no room for further litigation, and the co-defendants
chose to join issue on certain ‘matters and the Court came to
definite conclusiops. on those matters, those conclusions ought to
have the force of res judicata notwithstanding that it subsequently
turned out that it was unnecessary to* arrive at those conclusions, [10%)
having regard to the termination of the plaintiff's suit. To take
an illustration ; suppose 4,8 and C laid claim to the same proper-
ty, each claiming under a different and inconsistent right, and A4
brings the suit against B and C for the property and issues are
joined not only between A on the one hand and B and C on the
other: hand, but also between B and C dnfer .se and there are
findings arrived at with reference to the rights set up by B and
C, and the right of 4 to the property is negatived, can it be con-
tended that though A lost the suit on the ground that his right
was not made out and it was, therefore, unnecessary to discuss the
rival claims of & and C, yet the adjudication in the suit by 4 of
the claims of B and C prevents them from disputing the correct-
ness of it in a subsequent suit between them ? B Venkayya v.
Narasamna® the Judges appear to hold that under the abovemen-
tioned circumstances the doctrine of 7es judsata applies between
the defendants snfer se. The subject is by no means free from
difficulty, but I am inclined to attach more weight to the obser-
vations of Mr. Justice WEST in the case of Ramachendra v.
Narayan,® where he refers to the English case of Cottingham v.
Earl of Shrewsbury,® and considers that the doctrine of res
judicata between the defendants snfer se applies only where the
adjudication’ in the former suit was necessary to give the appro-
priate relief to the plaintiff in that suit.* In some cases there is
no difficulty in applying the doctrine of 7es judicate between co-
defendants,.but in other cases there is considerable difficulty.
Suppose A brings an .interpleader suit against B and C under
“the .terms of S. 470 of the Code of Civil Procedure, then it can
hardly .be doubted that the adjudication in the suit by A is final
as between B and C. The interest of 4 is merely that of a

?. (1887) L L. R. 11 M. 204. ‘2, (1886) L L.R.1x B. 216, «
3+ {1843) 3 Hare 627 s. c. 67 Eng. Rep. -530. ’
4. (Cf. Somasundara v. Kulandasveln, (1g04) I. L. R. 28 M. 457.—ED.]
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stake-holder and the suit which 4 brings is not onlyyne in which
the rights of B and C can properly be determined, but one, in
* Which- their rights have necessarily to be determined for the pur-
pose of giving relief to the plaintiff. Suppose, however, 4
brings a suit against 2 claiming certain property as the
tenant of €, who is also made a defendant in the suit, and it
is decided on the merits in 2's favour, and ¢ then brings a suit
against B for the property, is (s suit barred® by reason of the
(11¥]adjudication * in the suit by A ? Having regard to the foregoing
observations, inasmuch as the interests of 2 and C , though they
were co-defendants in the suit by 4, were really conflicting, and
the matter in issue in both the suitsis the same, if it was raised
between B and C in the suit by 4, and C had the opportunity of
adducing evidence upon it and there was an adjudication about
it, there is no reason why such an adjudication ought not to be
considered valid and binding between 2 and C. In the Full
Bench case of Brojo Bekari Mitter v. Kidar Nath? the Cal-
cutta High Court is of opinion that even in this case the doctrine
of res judicata does not apply and that C is entitled to bring
another suit against B for the same property. But it is rather
difficult to f8%ow the reasons given for this opinion. The Arst
argument to be found in the said decision is that though the
former suit was brought by 4, the tenant, against B, and C the
landlord of A, the suit should really be viewed as a suit between
A and Bonly. Of course if € was not made a party, any adjudi-
cation between 4 and B would not bind him ; but where he was
made 2 party and the issue is raised between him and 4 on the
one hand, and & on the other, it is difficult to see how he’ can
escape the effect of the adjudication on the issue. The zex? argu-
ment is that the conduct of the suit was not in C’s hands, and if
4 had abandoned the suit, it ought not' to be held that C was

1. [The decision in Rundiyil Cheriva Chandu v. The Zamorinof Calicud,
{1903} L. L. R. 29 M. 515, apparently suggestsan affirmative answer, but-it is a
question whether this decision it not to be treated as overrnled by the F.B. case
of Somasundra v. Kulandaiveln, (1904) 1. L. R. 28 M. 457- It may be noted thaef.
although the report of the decisivn in Kandiyil Cheriya Chandu's case is later
than the report of the decision in Sowasundara’s case the decision itself is earlier
than the decision in the latter case. See also Madkavi v. Keln, (18g2) LI.E.
25 M., p. 264, and Zemovin of Calicut v. Nayayanan BMussed, (1899) L L. ;{ 22

M. p. 323 (325)—ED.]
2. (1886) LL.R. 12 C. 580.
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barred. To £his it may be replied,® that the conduct of the suit
wag as much in the hands of C- as of 4, the matter in issue
having been raised not only between 4 and B bit also between
Band C. If A abandoned the suit, C is certainly not prejudiced,
for the suit by 4 cannot then be considered to have been heard
and decided. If A4 does not, however, abandon the suit, .but
adduces only some evidence, there is no reason why C should not
supplement, 4’s case by-adducing all the available evidence on the
issue raised between C and A, the landlord and the tenant on the
one hand, and 2 on the other. Then #ke third and last argument
is that if it were held that C’s suit was barred, a person .in the
position of C would be helpless, for he would not be able to re-
open his case or contest the order passed, by appeal to a.higher
Court.? The answer to this isthat wherever it was possible for 4
to re-open his case or contest by means of an appeal, it was equally
possible for* C to doso. The result of the examination of the [12+]
three decisions above referred to is that while the Calcutta High
Court is not inclined to go so far as the Bombay High Court, the
Madras High Court goes much further than the Bombay High
Court in its view of the application of the doctrine of 7es judicata
between co-defendants, and it will, be - probably fesnd, that the
true limits of the doctrine are those mentioned in the judgment
of Mr, JusTICE WEST in the case of Raemchandra v. Narayan.3
C. R. ParraBHIRAMA IYER.
[ Apparently the subject-matter of this article has not been
continued and is thusleft incomplete by the late Mr. Pattabhirama
Iyer. It was taken up by another writer in 1z M.L.J. but without
anticipating our remarksin that connection, and without making
any attempt to reconcile the several decisions we may here state
briefly their effect. It may be takenas a well settled pro-
position of law that there may be issues arising for determina-
tion as between co-defendants, that a decision upon such issue
may be 7es judicala as between thenin a subsequent suit, and
that there is nothing in S. 13, C. P. C,, excluding this principle

[1. This has to be reconsidered in the light of the decision of the Full
Bench of the Madras High Conrt in Somasundara v. Kulandaiveln: (1904) LL.R.
28 M. 457 (465).—ED.]

. [2. Cf Somasundara v. Kulondaivelu, supra. In Malhi Kunway v, Inam-ud-
din (1604) LL.R. 27 A. 59, it was observed by the Allahabad High Conrt (at p. 61 of
the report) that “ it would be an extraordinary thing to hold that where a party
to a suit has no right of appeal the decision in that suit should operate as res
judicata.” See also Bigelow on Estoppel (5th Ed.) p. 114 :—ED.]

3. (1886) LL.R. 11 B. 216. -
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of law.” See Magniram v. Medhi Hossesn Khan.* She yuestion

under what circumstances a former decision is res judicata in, a-
subsequent suit as between co-defendants, though easy to state, has

not been so easily answered by the courts. The leading English’
case upon the subject is that of Coffsngham v. Earl of Shrewsbury?

where WiGraM V.C. observed: *If a plaintiff cannot get at hisright

without trying and deciding a case between co-defendants the

court will try and decide that case and the co-defendants will be

bound. ‘But if the relief given to the plaintiff does not require or

involve a decision of any case between co-defendants, the co-

defendants will not be bound as between each other by any

proceeding which may be necessary only to the decree the plaintiff
obtains.”

The principle laid down in that case has been followed in
the Indian Courts. In order that questions decided in a suit bet-
ween the plaintiff on the one hand and a group of defendants on
the other may operate as res judicata it must appear that the
determination of such questions was absolutely necessary for the
determination of the plaintiff’s own rights in that suit. Awnfo v.
Ardeshiy 3 and Balwania Rao v. Narayanshet*. 1t is only stat-
ing the prin®ple in another way if we say that there must be
active controversy between the co-defendants. The leading
Indian case on the subject is that of Ramackandrav. Narayan®
and according to the judgment of Mr. JUSTICE WEST in that case
there must be ¢ (1) a conflict of interests among the defendants
and (2) the judgment must define the real rights and obligations
of the defendants snfer se.” See also Akmad Ali v. Najabhat
Khan ¢ dnd Balambhat v. Narayanbhat”. ]

It is not enough that certain questions are raised as between
the defendants. The adjudication upon the question must be
necessary as between the defendants in the former suit for giving.
the appropriate relief to the plaintiff therein.® '

X. (1«8303). I. L. R. 31 C. p. 95 at p. 100-XOI.

2. (1843) 3 Hare 627, s.c. 67 Eng. Rep. 530.

3. (1899) I. Bom. L. R., p 303 (308). 4. (1902) 5 Bom. L R. 97.

5. (1886) I. L. R. 11 B. p. 216. 6. (1895)I. L. R. 18 A., p 65,

7. {(1900) I. L. R. 25 B., P 74 o

8. Magnivam v. Mekdi Hossein Khan (1903) 1. L.R. 31. C, p. 95 at p Iox;
Gurdeo Singh v. Chandrikak Singh (1907) 5 C.L.J. 611 3 Chajjuv. mrad Singh
(1900)L.L.R. 22 A 386 ; Jbn Husan v. Brij Chukhan (1g04)L.L.2.. 26 A. p, 407 (Per
Baneryi J at p. 442) Macleod v. Vithal Singh, (1904), LL.R. 30 B. p. 250 at
p. 2603 6 Bom. L. R. 995. See also Balwantrao Balaji . Nuarayanashet Mulishel
\1902) 5 Bom. L. R. p. 97, following Ramachandra v. Narayan, (1886) L.L.R. 11I.
Bom., 216 (220). and Muhasnmad Kuni v. Visvanatha Aiyar(1gaz)L.L.R. 26 M. 347.
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Sometinfes - the test for deciding the question whether the
adjudication was necessary or not for giving the appropriate relief
to the plaintiff is to see whether the defendants are only pro forma,
or, necessary parties.? ,

In the case of co-sharers, the same principle has.to be apphed
namely, whether the adjudication is necessary to givé the
appropriate relief to the plaintiff. Prezma facie.in a case of -that
sort no such adjudication is necessary asthe plaintiff can ordinarily
claim his own share, and it is now settled that Explanation 5 fo
S. 13, C.P.C., has no application.?.

There is some conflict on the questlon as to whether an
adjud1cat10n under the above circumstances will be binding if it
is obtained exparte as against the defendant concerned.?

[But 1jc is not, however, necessary to discuss this questlon
here.—EDp

YAJNAVALKYA-SMRITI
o WITH ‘
THE MITAKSHARA COMMENTARY.

[NoTE.—As the alterationsmade in thetranslatjgn are pretty
numerous, we ought, in justice to the original Translator,* fo state
that we arealone responsible for the translat1on as appeanng in
the present edition.—Eb:]

[Original] TRANSLATOR’S NOTE.—TIt is intended to tré.nslate
such portions of the Mitdkshard’ as have not been hitherto translated
and have a bearing on law in the strict sense of the term. ‘The

r. Ahmed Al v. Najabat Khan, (1895) LL.R. 18 A. p. 65 at p. 68; Balom-
bhat v. Narayanabhat, (xg00) I.L.R. 25 B. p. 74; Makabala Bhatla .
Kunhanna Bhatia, (1898) LL.R. 21 M p. 373 at p. 383 ; Malki Kunwar v. Imams-
nd-din, (1904) I.L.R. 27 A. p. 59,; See, however, Venkayya v. Narasamma, (1887)
ILL.R. 11 M. p. 204 (206).

2. Nabin Chandra Mazumdar v. Mukte Sundari Debi, (1871) 7. B. L. R,
ADp. 38 ; Surender Nath Pal Choundkyy v. Byojo Natk Chozwdyry, (1886) L. L. R.
13 C. 352 ; Mahabale Bhatia v. Kunkama Bhatta, (1898) L. L. R. 21 M. p. 373. at
p 383 ; Somasundara v. Kalandavelu Piliai, (1504) 1. L. R. 28, M. p. 457.

3. Chandu v. Kunh d. (1891) L L. R. 14. M;, p, 324 (327) ; -Sellathamall
v. Oliver, (1899) 9 M. L.J. p. 60. at p. 61; Lalchanna v. Swravayye (1894)
LL.R. 18 M. 164. But see Mahammad Kuni Rowthan v. Visvanalha lyay,
(1902) L.I.R. 26. M. p. 337. at p. 399 Where, however, the point was not necessary
for the decision. Compare Nagasami v. Sundararajan (1892) 2. M.L.J.R. 203 at b
206- ’ .

4. The Honorable Mr. P. S. Sivaswami Aiyar.
R 3
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whole of the Vyavahdra-kdnda has been translate®d by Mr. Mac-
naughten and Mr. G. C. Tarkalankar, and the chapter on Inhgrit-
ance which is included therein by Mr. Colebrooke. But the other
parts of the Mitdkshard have been neglected, either because they
were supposed not to throw much light onlaw, or because the labouT
required was considered to be out of proportion to the passages
bearing onlaw to be found scattered in them. But the other parts of
the Mitdkshard contain much that is useful to the lawyer. For
example, the chapters on impurity and marriage will afford
valuable help in the calculation of degrees of camsanguinity, a
matter of the utmost importance in the law of succession. The
chapter on marriage has, however, an independent interest for the
lawyer. It is needless to say, that there are several other chapters
and passages relating to that portion of the Hindu ILaw which is
administered by the courts. All these passages will be taken up
sertatim from the commencement and carefully translated.
Accuracy rather than literary elegance will be the aim of the
transtator. To those who are not conversant with Sanskrit,
the style of the commentary may appear somewhat curious,
and a word in explanation of the usual method of our commen-
tators may"Bot be amiss. They analyze each sentence of the
* text, take each word of the sentence separately and explain it by
synonyms, &c., beginning ordinarily with the subject and the
predicate, and then introducing their qualifications, by way of
answers to questions. After the whole sentence has been treated
in this way, there follow discussions, quotations, &c.,-in support
of the view taken by the commentator. It may be also mentioned
that every sl6ka of the text is preceded by a short sentence or
two by the commentator by way of introduction.

[The author of this work is the celebrated Vijuineswara Yogi. Recent
research has made it possible to fix his date with some little certainty. He
was a resident of Kalydnapura the seat of the restored Chalukya dynasty and was
the contemporary of King Vikrainérka who reigned between 1076—1127 A. D.
It is therefore inferred that he wrote in the latter half of the 1xth Century A. D.,
and it is stated in Mr. Rice’s standard work on Mysore and Coorg that the sags
composed his celebrated Bhishya in Malur in Closepet Taluk of the Mysore
State (Vol. II 72). He was a Vaishnava by sect ; and most of the residents of that
place are even now Brahmins of the Sri Vaishnava sect. The statement of Mr.
Morley that he is supposed to have resided in the North of India must be taken
to be incorrect in the light of the above remarks. The workis a stagdard
authority in all schools other than the Dayabhaga school. Even there
itis treated as authority on points where the Dayabhaga is silent :—Ep. ]
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+  ACHARADHYAYA

. OR .
(Book or Division) on Observances (Religious and
Moral).

INTRODUCTORY CHAPTER.
Obeisance to Ganesa ! Obeisance to Sarasvati ! Obeisance to
elders (Gurus.) '
I salute that Vishnu who is denoted by the word OM and
who is ever untouched or unaffected by the virtues (Dkiarma),

vices (Adharma), their three different results (Vzpdkds)* and the
five troubles (KZesz)** which obtain among living beings or
creatures.

The Dharma-S4stra (Laws relating to Dharma) uttered (or
delivered by the sage Y4jfiavalkya and frequently treated with
prolixity in obscure language by Visvariipa * is expounded in
plain and measured language for the comprehension of the young

A disciple of Yajfiavalkya gave out in a condensed form the
Dharma-Sastra declared by VYajfiavalkya in the form of ques-
tions 2 and answers® and as Bhrigu condensed thg, law uttered
by Manu. ‘This is the first sloka of Yéjhavalkya Smriti (so con-
densed).

1. The sages having revered Yajnavalkya, the Lord of Yogis
gascetics), said : ¢ Communicate to us fully the duties (dharmas)of
the castes, 4 orderss and others.’

Of Ybgrs, 7.¢.,Sanaka and others. Lord z.¢., best or chief. The
sages Samasrava and others who were fit to hear and retain, having
worshipped, by mental and bodily acts, him named, Yajfiavalkya*
said : ¢ Tell us the duties.” How ? fully ze., entirely. Whose

[* This is the reading of Bélambhatti, These fruits are stated to be Birth,
Life and Enjoyment (B&lambhatti).

#* {.¢, Ignorance, egotism, love, hate and attachment to life (B&lambhatti.)]

(1). A previous commentator of the Yajnavalkya Smrit1.

[(2). Questions (i.e.) by the sages (Balambhatti.)

(3). Answers (¢.e.) by Yajnavalkya (B&lambhatti).

(4). By Varnas are meant the four castes, viz., Brahmins, Kshatriyas, Vais-
yas and Sundras.

(5)- By Orders are meant the four stages of life of a Dvija, 7iz., thoseof
Brapmachari, Grihasta, Vanaprastha and Sanyasi. ’

These rules or observances are thus limited to the above castes and orders
and the mixed classes, viz., the Anuloma and the Pratiloma.—ED .

[*149
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(duties) ? Of the castes, orders.and others. Varnds (Castes) z.¢.,
Brahmins and others. “ Asramdr? (Orders) ie., Brahmach@ris
(religious students) &c., Otkers 7.e., those produced by the proper
or improper mixture of castes, as the Mardhavasiktha (born to a
Brahmin of a Kshatriya woman) and others. The word Ztkara
(¥AQ) is excluded from the category of pronouns by the rule of
Panini “ Dvendvécha.”

Here -the word Dklarma is applied to the six kinds of
Dharma prescribed by the Smritis. These are as follows:
The Varna Dharma or the observances of castes; the dsrama
Dharma or the observances of orders ; the Varndsrama Dharma or
the observances of castes and orders ; the Gumna Dharma or those
relating to particular attributes ; Nemozta Dharma or casual
and comnsequential dharma, and Sddidrena "Dharma or dharma
common to all. Of them Varna Dharma is exemplified by the
rule beginning with: “ A Brahmin shall always eschew liquor.”
Asrama Dharma by the rules beginning with : * The kindling of
the fire (sacred fire), living by begging one’s food,” &c.; Varndsrama
Drarma by the rules beginning with : A pdldsa stick is intend-
ed for Brihmins,”? and the like ; Gumna-Dharmae by the rules
beginning with: “ The protection of subjects by a king posses-
sing the attribute of having been duly anointed according to the
Shstras. ®  Nimitta Dharma is expiation for omitting what is
enjoined to be done and doing what is forbidden ; Sddkdrana
Dharma, or dharma common to all, by the rules beginning with:
¢« Forbear from cruelty.” Forbearance from cruelty to all creatures
is'a dharma applicable to all down to the chandala.

Asitis prescribed tobe the duty of a preceptor to inculcate the
purification rules laid down in the Srutfs, there is not much good in
dwelling upon the utility of a study of the Dharma-Sastras. ‘The
order to be observed there is this :—Prior to Upanayana, men may
do, speak and eat what they like.3 After Upanayana and before
beginning to learn the Vedas by rote, the study of the Dharma-
Sastras ; then for a man who practises the self-control and obser-,
vances dictated by the Dharma-Sastras, the study of the Vedas

[1. See Gantama II, 20, Sacred Books of the East, Vol II, p. 188,
2. Apastambal, i, 2 § 38. Sacred Books of the East, Vol II, p. g. See

also Manu II § 45, Sacred Books Vol. XXV p. 38 and Yajnavalkya L § 29 #fra.
3. Gauntama II § 3, Sacred Books of the East, Vol II, p. 185.—ED.]
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by rote ; thea follows the.desire to understand * the meamng of
the Vedas and then the practice of the same.

" Then with regard to Dharma-Sastra, though diarma (virtue),
artha (wealth), kima (desire)and moéksha (absolution), the four ends
of human life, are inculcated by this Sastra, yet it is called
Dharma-Séstra on account of the pre-eminence of dZarma. This
pre-eminence is by reason of dkarma being the source of the
others (other ends). Nor should it be said that dkerma is the
source (cause) of wealth (arf%a), and that wealth is the cause of
*dharma, and that there is no difference between them. Because
even without wealth, dkarma may be acquired by prayer, pen-
ance, pilgrimages, &c. But even a particle of wealth cannot be
acquired without d%armae. Similarly, with regard to desire (kdma)

and absolutlon

[1B8+]

2. That prince of Yogis, resident at M1thila., having medita- . -

ted for a moment, told the sages: ' ‘ Understand the Dharmasin
that country where the black antelope? is found.

Thus requested. That lord of Végis, Vajfiavalkya
residing in the city named Mithila. Having meditated for a
moment; 7.¢., having concentrated his mind for some time reflect-
ing: ‘“these who are competent to hear, request “with modesty
and it is proper to communicate to them,” spoke to the sages.
What ? “Understand the DAarmas in that country where the black
antelope is found,” ., in that country in which the black ante
lope roams freely, the Driarmas to be hereafter particularised are
to be observed (or performed) ; and ‘not elsewhere’ is the 1nten—
tion,

It is the duty of the preceptor to teach the Dharma-Sastras
as it is laid down that he should inculcate the purification
rules.

It may be asked ©“ Whence 1s if gathered that o pupil should
study the Dharma-Sastras?” Hence the author says :

3. The Vedas coupled with the Puranaa, Nya.yh, Mimamsa
Dharma-Sastras and the Angas are the 14 seats? (causes) of the
sciences (or systems of knowledge) and Dharma.

(1. This includes the actual understanding.—ED.]

{2. This is apparently 1nd1genous to the country- of Aryas and is used to
exglude the country of the Non- -Aryas:—FEp.] -

[3- The1q stkhdnas or seats are the four Vedas, the six Angas and the four
others, expressly mentioned in the verse : thus making a total of 14 :—ED.]
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“ Purdnam” as the Brihmam and others.s “ Nydya”
is the science of logic. “Mimdmsa” is the inquiry into the
meanings of Vedic sentences. Drkarma-Sastras are those of. Manu
and others. The Angas are six,* such as, Grammar, &c. With
them combined, the four Vedas. ¢ V%Zdyak » (sciences), are sys-
temsof knowledge subservient tohuman ends. Their seats are 14.

The seats of Dkarma are also 14. “ Seats” (Sthdnam) mean .
causes. And these ought to be learnt by members of the
first three castes. The Dkarma-Sastra being included in them
should also be learnt. These should be learnt by Brahmins -for
the acquisition of knowledge and for the practice of Dhkarma and
by the Kshatriyas and Vaisyas for the practice of Dkarma.
Accordingly, it has been observed by the sage Sankha after enu-
merating in their order the seats of zzdya. ¢ ‘These the Brahmiu is

(16+] entitled to learn and he shows others the * course of conduct to be
followed.” Manu also points out that only the twice-born classes
are competent to learn the Diarma-Sastra and that only the
‘Brahman is competent to teach and not others. “ He about
whom the performance of rites beginning with conception and
ending with funeral is said to be with mentras® ” is alone com-
petent to learn-the Sistra and no one else. It should be cultivated
assiduously by a learned Brdhmin and should be by him well
taught to disciples and no one else is competent so to teach.

Adwmitting that the Dharma-Sastra should be studied, what s
the importance of the Sastra declared by Ydjniavalkya? The author,
therefore, says :

4 & 5. Manu, Airi, Vishnn, Harita, Yajnavalkya, Usanas
Angiras, Yama, Apastamba, Samvarta, Katyayana, Brihaspati

Parasara, Vyasa, Sankha, Likhita, Dakshas, Gauthama, Satha-
tapa and Vasishta are the institutors 4 of the Dharma-Sastras.

I. The six Angas are 1. Siksha (pronunciation); 2. Vydkaranam (gram-
mar); 3. Chandas (metre) ; 4. Jyotisham (Astronomy); 5. Niruwkia (Derivation
or glossorial explanation of obscure terms especially occurring in the Vedas),
and 6. XKalpa (texts of ritual or description of religious rites).

2, See p. 21, note (3). .

3. Manull § 16. Sacred Books Vol, XXV p. 32.

4. Note.—Mr, Mandlik translates the Sanskrit word Pragéjaka by the term
propounders, To propound is to offer for consideration. But the literal meaning
of the Sanskrit word is one who canses another to employ. The sages mentioned
in the text did not themselves publish the laws to the world at large, put
cansed their disciples to declare them to the world. Besides, the works which
bear the names of these sages always laid claim to be considered as anthoritative
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Up' to® the end of the word “ Usanas, ” itis a singulat
compound by the Dvandva-Samasa. The intention is that the
Dharma-Séstra declared by Véjfiavalkya should be read. This
is not an exhaustive list but merely illustrative. Hence it is
not inconsistent with this to hold as Dharma-Sastras those ce-
clared by Baudhéyana, &c. Though each of these is binding
by itself, in the case of such as are incomplete, the supply of
the deficiency will be made from others. Wherever there isa
conflict between them, the rule becomes optional.

Now, he mentions the ¢ffictent causes * (kdrakahetn) of Dharma.
6. That wealth which is given with faith in the (proper) time
and place, and in the (proper)mode, to a deserving personis the
quality or mark of Dharmal as well as all others [laid down in
the Sastras]. )

¢ Place, r.e., the country described [in verse 2] as that
in which the black antelope dwells.? ¢ Tume,’ i.e., Sankranti (the
passage of the sun from one sign of the zodiac to another) &c.
‘Mode’ 7.e. the group of* modes laid down in the Sastras. ¢ Wealth, [17+]
z.¢., kine, &c., obtained by gift or other means.? ¢ Faih® 7.,
belief in God. Combined with faith, ‘Person, of the description
to be ‘mentioned hereafter in the verses *, ‘Na Vidvayd, &c.
¢Is gtven, i.e., abandoned so that the ownership of the other is
completed and the thing does notreturn. Thisis the cause of
Dharma. Is this .all ? He says “n0” and says ‘““all others”
Birth, quality, sacrifice®, oblation to fire ¢ and all else besides”
that are stated in the Séastras as the efficient causes of dharma. Tt
is to be inferred that birth, quality wealth, and deeds® are the
fourfold efficient causes of Dharma. And thiseither (taken) jointly
(as a whole) or separately must be ascertained according to the
shéastras. In every case, faith is a necessary element.

declarations of the law and were never offeredi.to the world like academical theses
for acceptance and sanction. The word Prevarthaka is given as another reading
but it conveys the same sense.

[+ Kérakahetw, i.e., the active or efficient causes, 7.¢., the caunses are
connected with the acts themselves. The act is connected with the place, &c.]

1. Dharmalakshapam or Dharma Svarfipam or the active cause of Dharma.
2, See Note (2) p. 21. .
See Véjnavalkya I § 200 Et. seq. Mandlik p. 186.

‘See Yéjnavalkya 1 § 118, Mandlik p. 177.
This is to denote what is done standing,
This is to denote what is done seated.
‘Besides’ this is to exclnde time, place, &c.,
Bhdz;dn‘}za explamed here as deeds is explained by B&lambhatti as faith

- s
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Now the author goes on fo lay down the ind%ative couses*
(Araweg) of Dharma. . .

7. The Sruti, the Smriti, the practice of good men, what is
agreeable to one’s self, and desire arising from well regulated
conceptions, these are mentioned in the Smrities as the standard
or anthorities (sources) of Dharma.

“Srutr)” te., Veda; “Swmrit)” fe., Dharma-Sistra. So
Manu has said * : ‘Sruti is to be urderstood as Veda, and.Smriti
as Dharma-Sastra.) “ The practice of the good,” means the practice
of men of well-regulated livesand not of men of ill-regulated
lives. . “ That which s agreeable toone’s self” applies in op-
tional matters, as where a thing is prescribed in the 8th year
after conception or birth,® one’s pleasure alone is the standard.
“ Desire” arising from a proper conception and not inconsistent
with the Sastra as, a fancy that water will not be drunk by me
except during meals. These are the sources, ze., authorities of
Drarma. In a conflict between these, each prior one is of superiot
authority to.the succeeding one.

He cites an exception lo the efficient causes of Dharma such as
Place, elc. :

8. Of the various acts, viz.,, sacrifice, religious observance

self-control, forbearance from cruelty, gift, and a thorough study

of the Vedas, this is the highest Dharma, viz., the seeing of one’s
self by yoga. ’

Of the acts, such as sacrifice, &c., this is the highest
Dharma,viz., the seeing of one’s self, or the knowledge of the truth
about self by restraining the objective tendency of the mind (by
introspection). '

* The meaning is that, as regards (the acquisition of) a’
knowledge of self by means of Voéga, the restriction as to the

place, &c., does not exist. . As it is said that where there is

. [*A m%is literally a cause which makes known or instructs. That which
produces knowledge of dharma. Liberally translated it means ¢ authorities.’
The #idki (rule)that a person performing the jydfishioma sacrifice attains svarga
(heaven) is only an instance of a jndpakahetr:—ED.]

(1) See Manu I1 § 10- Sacred Books: Vol. XXV. p. 31. (2) Sez Véjnavalkya

1§ 14 infra.
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intense concentration of mind, there is no perception.,.of,
difference.?

The author now spea]es about the means (causes) of determmatzon
where there is a doubt either with regard to the efficient causes
(karakahetu) or the indicative cause ([napakahetn).

9. What an assembly of four persons learned in the Vedas
and Dharma, or learned in three sciences or a single individual
most conversant with a knowledge of' the Supreme Spirit declares
as Dharma shall be so.

“ An assembly,” means four Brahmins who know the

Vedas, Sastras and Dharma. Zkrarvidydh means those who study
three sciences.2 A collection of them is called Zkrasvidyam.
The knowledge of Dharma-Sastra follows here too. Or (it is)
an assembly, of that description j (viz.,, an assembly of those
who study-the three sciences). That which an assembly ( parskar)t
of the kind “mentioned dbove lays down is Dkarma. Or
whatever a single individual excelling in kunowledge of the
Supreme Spirit and versed in the Vedas and Dhanna—Sastra lays

down, is Dharma.
END OF THE INTRODUCTORY CHAPTER..
CHAPTER IL
CHAPTER RELATING.TO RELIGIOUS STUDENTS
Having by these nine slokas. premised an introduction to the
whole Sdstra, he now intends to describe the a’utzes of castes, é”c.,
and wn the first instance mentions the castes.

10. Brahmins, Kshatriyas, Vaisyas and Sudras form the
castes. The first three are Dvijas (twice borm). For them it is
that all rites beginning with conception and ending with the

1. Brahma Sutra IV, I. Balambhatti refers to it as the sutra of Patan-
jali. This is his explanatmn of the passage: ‘“As it is said that whoever
has concentration of thought, the limitations (as to place &e. ) has no appli-
cation to him.” .

2. These are the three Vedas, viz., Rik,: Yajunr and Sama (Aparﬂ.rka)

3. According to Apararka a Thraividyam Parshad is an Bssembly of* three

JBrahmins who know the Rig,.Yajur and Shma Vedas.
4. Itis an assembly of Brahmnins which may consist of four Brahmins who

know the four Vedas, the Sastras-and Dharma, or it may consist of tliree Brah-
minswho know.the three Vedas and Dharmas. (Apararka). Apararka, cites for
his explanation the texts of Manu on the subject. See Manu, Chapter XT] §. 112,
Man% deals with parskad in Ch, XII § 108-114, Sacred Book of the East, Vol.
XXV, pp. 509, 5I0. Seealso the remarks of Buhler upon this subject—Sacred
Book : Introduction, Vol. XXV, p. lii. . )

R 4
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obgequies (or rites performed in the burning grodnd ) are (or-
dained to be done) with mantras.

The Brahmins, Kshatriyas, Vaisyas and Sudras are the
four castes whose characteristics will hereafter be noticed.? Of
them the -first three, the Brahmms, Kshatriyas and Vaisyas are
Duzjas.

Dvuijas, because they are born twice. These (rites) are for
the Dvijas alome, and mnot for the Sudras. “Beginning with
conception,” z..,thoserites of which Gardkadhanc is the . Hrst

[#19] and* the rites performed in the burning-ground (are the 1ast) are
performed with mantras.
. Now he enumerales in order those rites.
11. Garbhadhanam in season, Pamsavanam before quicken-’

ing, Simantam in the sixth or the eighth month; Jathakarma on
the day of birth.

12. Nama-karana on the eleventh day after birta; Nishkrama
in the fourth month after birth ; Annaprasana in the sixth month,
and tonsure according to the practice of the family should' be
performed.

Garbhidhdnam isthe nameof arite with an obvious mean'iug.2
So are those mentioned later. The Garbhidhdnam should take
place in the period to be described hereafter®. ‘The right
called Pumsavana (lit, causing the birth of a male child) before
quickening. -In the sixth or eighth month, the ceremony of
parting of the- hasr. These two, Pumsavana and Simenta,
being rites for purifying the wife, are to be performed only once
and not at each pregnancy. As Dévala says: “Once a
woman has been well purified, she is well purified in all preg-
nancies.” The word £/ (qq) is composed of 4 (%) and #¢ (gq)
. and means ‘come.) Fdfakarma is when the boy has been deli-
vered from the womb. On the eleventh day the name-giving
(ceremony) is done ; and that (7.e. the name) should be con-
nected with the paternal or maternal grandfather, etc., (of
the child) or with the family deity. As Sankha says: . The
father shall confer 2 name connected with the family deity.” Ine
the fourth month, the ritecalled NVzshkrdma or the rite of beholding
the sun. In the sixth month the rite of feedimg with rice.

Tonsure, however, is according to the family (usage). The
N [ ]

1. See Chapter IV. 2. ‘With a literal meaning’ or ‘ineaning taken literally.’
3.~ See Yéjnavalkya I, § 79.
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word Kdrya (should be performed) is connected with-each ( of
the above.) '

Though these are oblzgatory, stell ke mentwm ﬂze 'beneﬁt neces-
mrzly arising therefrom.

13. ‘Thus the sin or impurity arising from seed and womh is
destroyed. These rites are to be done silently in the case of
females (female children)., But marriage, however, is to be cele-
‘brated with mantras.

Thus, by doing the purificatory- rites Garﬁhddlzdna, &e.,
in the manner prescribed herein, the sin is destroyed How ar1—
sing ? Arising from seed and womb, . e., relating to semen ‘and
ovum and arising on account of the transmission of bodily diseases,
but not ( arising ) by birth from degraded parents and the like.
He mentions a special rule in the case of féemales. These
rites /dtha-karma and the rest are to be done silently, . e., with-
out mantras accordmg to the proper tlme But marnége is W1th
mantras.

© (T z'me Sor Upzmdygma.)*’ ' . [*20]

14. Upanayanam for a Brahmin in the eighth year from con-
ception or from birth. For Princes in the eleventh and for Vaisyas
in the twelfth, Some say, according to the family (usage).

Upandyanam of a Brahmin in the eighth year computed
from conception or from birth as the starting point. The word .
Upanayana becomes Upanéyana by the pleonastic addition of a#
to suit the exigency of the metre.? Here an option is allowed
according to one’s desire. :

For princes, in the eleventh year For ‘Vaisyas in the 1+ 11th
year, u e, 12th year. The. word garbha (conception)- should be
taken as following everywhere. Though the word gardia.is
merged in a compound, the word should be mentally separated and
should he made to extend to both cases on .account of the passage
in another Smriti? ¢ for princes (kshatnyas) in the eleventh year -

from conception, and for Vaisyasin the twelfth year from birth »
" as in construing the sutra of Mab4-Bhéshya ¢then the rules (or
precepts) as to words. What words (Sabdas) ? (7. . those) of
ordinary and Vedic words. » Here too the word karyam (should be
done) should be understood.

W Balambhattl says that this reading E‘[ﬁ‘ 3]11{ W is wrong
He will hiave only the expression TT3Y ‘qm‘ (by the pleonastic addition of an.
2. Manu II, § 36. Sacred Books Vol. XXV Ds 36.
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Some desire the Upanayanam to take place accordmg to the
pract1ce in the family. '

(Preceptor's Duttes.)

15. The guru, having invested the pupil with the holy thread
and after duly pronouncmg the great Vyahrithis, should teach
him the Veda and the purificatory rites.

The gurt having invested the pupil with the sacred thread
according to the rules laid down in his (gurw’s) grikya trea-
tises (7.¢., thoserelating to household duties) and after duly pronoun-
cing the great Vydh»sthis should teach him the Veda. The great
Vyakrithisare the seven beginning with ¥: (BAwuk)and ending
with 8 (satya), or (they are).five according to the opinion of
Gautama.! And he shall teach the purificatory practices to be des-
cribed herein. By mentioning that the guru shall teach the rules
of purification after Upanayanam, it is indicated that a person is
at liberty to do what he likes before Upanayanar. If the Varna
Dharmas ate excluded, the same thing, »sz., (liberty to do what

' they like) holds good of women before marriage ; marriage, in
their case, taking the place of Upanayanam.

(24] . CRITICAL NOTES. *

R. v. Tolgon.—23 Q.B.D. 168.—An interesting caseillustrating
the somewhat ill-understood principle of actus non facit reum niss
mens sttt rea was decided by the Queen’s Bench Division in 1889.
The point in question, however, cannot be considered as settled
as the judges did not agree in their judgments; five judges
dissenting from the view of the majority consisting of nine
judges. One M. A. Tolson was married to her husband -on the
11th September 1880. He deserted her on the 13th December
1881. On 1oth January 1887 M. A. Tolson believing, in good
faith, and on information from her husband’s relatives, that
he was dead, went through the . ceremony of marriage with
another man, whom she duly acquainted with all the cir-
cumstances of the case. M: A. Tolson was indicted for bigamy
under 24 & 25 Vic. Ch. 100 S. 57. Stepken J. directed the
jury, thata belief in good faith and on reasonable grounds that
the husband was dead was no defence to the charge, but stated

1. Gautama I, § 51 ; Sacred Books of the East, Vol. II, p. 183.
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that he did so; in order to obtain the decision of the Court in view
of the conflicting decisions on the point. The jury found the
prisoner guilty, but stated, in answer to a question by the judge,
that the prisoner dona fide believed her husband to be dead. The
judge sentenced her toone day’s imprisonment and referred to the
full Court the question whether the direction was right. The
section of the statute under which the indictment was framed
was as follows : “ Whoever, being married, shall marry another
person, during the lifetime of the former husband or wife,
shall be guilty of felony, punishable with pénal servitude for
not more than seven years or imprisonment with or without
hard labour for not more than two- years ”? with a proviso that
“ nothing in this Act shall extend to any person marrying a
second time whose husband or wife shall have been continually
absent from such person for the space of seven years last past,
and shall not have been known by such person to be living
within that time.” :

There can be no doubt that the prisoner fell under the very
words of the statute; her case wasrested on the principle that
“ a crime is not committed if the person doing the act in question
be innocent.” * That there must be a mind at fault before
there be a crime” It is impossible to state, in this short
note, either the arguments addressed for the prisoner, or the
grounds on which the judgments’ of the Court .were based.
We shall state only the conclusion. The ‘majority of the
judges, cousisting of Lord Coleridge C. J., Hawkins, Stephen,
Cove, Day, A.L. Smith, Wells, Grantham and Charles, JJ.,
held that the conviction must be quashed and that a done fide
belief on reasonable grounds in the death of the husband at the
time of the second marriage afforded a good defence to the indict-
ment and that the proviso to the section does not ¢ point out the
sole excuse of which the act allows” but merely “ specifies one
particular case and indicates what in that case shall be sufficient
to exempt the party, without any further enquiry, from criminal
liability.” ‘The dissenting judges Denman, Field, Manisty, JJ.
and Pollock and Huddlefn B. B., held that the section isin
clear and express terms, and that the proviso states the only valid
excuge in cases coming within the strict terms of the statute.

Derry u. Peak.-—I4 A. C. 337—This is a very important
decision of the House.of Lords on the question what constitutes
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Sraud, on which an action for damages may be based.? The facts
of the case are very briefly as follows. By a special Act of Parlia-
ment, the Plymouth Devonshire and District ‘I'ramways Company

(+25) Was authorized to make certain tramways. *The Act stated that
the carriages used might be moved by animal, and, with the
consent ot the Board of Trade, by steam or any mechanical power,
for fixed periods and subject to the Regulations of the
Board.. The. defendants (appellants before the House of
Lords) in a prospectus which they issued, stated snfer alza that
the Company had the right to use steam or mechanical motive
power instead of horses. The plaintiff (respondent before the
House) relying on the representation and believing that the ‘Com-
pany had absolute power to use steam and other mechanical
power, applied for and obtained shares in the Company. The
Board of Trade refused consent to the use of steam or mechanical
power except on certain portions of the tramways. The Company
was wound up. The plaintiff brought an action of deceit against
the defendants (appellants) claiming damages for the defendant’s
fraudulent misrepresentation whereby the plaintiff was 1nduced to
take shares.

Stirling, J. at the trial found that the defendants honestly
believed the statement to be true, and their grounds for doing so
were not so unreasonable as tQ make their action amount to fraud.
The Court of Appeal reversed that decision and held that the
defendants had no reasonable grounds to believe it to be true, and
they were guilty of fraud. The House of Lords unanimously
reversed the decision of the Court of Appeal and restored that of
Stirling, J. 'They held that the defendants honestly believed fhe
statement to be true, and although the statement was untrue .in
fact and the defendants acted with greatcar elessness, no action for
deceit would lie. Théy held that a false statement made through
carelessness, and without reasonable ground for believing it to be
true, may be evidence of fraud, put does not 'by itself constitute
fraud. In an action of deceit the plaintif must prove
actual or moral fraud though this is mnot necessary to

{1. See as to the effect of Derry v. Peak upon the law as administered before
53 & 54 Vic, C. 64, Le Lievre v. Gould (1893) I. Q. B. 491 ; Low v. Bonverie (1891)
3 Ch, 82 (100) ; Angns v. Clifford (1891) 2 Ch. 449 (463,464) ; Tomkinson v® Balky
Consolidaled Company (1891) 2 Q. B. 614 (621) ; see also Slarkey v. Bank of Eng-
fand (1903) A. C. 114 (116):—ED.]
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avoid a contfact on. the ground of fraud or misrepresentation.-
Fraud isproved when- it is shown that a false representation has
been made “knowingly or without belief in its truth or recklessly
without caring whether it be true or false.” But, however un-~
reasonable the belief in its truth may be, if the person making the
statement is not guilty of dishonesty, an actionfor deceit will not
lie. “ A man who makes a statement without care and regard for
its truth or falsity commits 2 fraud.” ‘ But this is very different
from making a statement without taking care to ascertain its
truth.” The above decision has led to considerable discussion in
England in the columns of the Zaw Quarferly Review.* Sir
FREDERICK POLLOCK maintains that it is incorrect and not in ac-
cordance with the previous decisions on the point, and is not
calculated to the maintenance of a high _standard of commercial
integrity.? SIR W. AnsoN upholds the contrary view and strongly
argues that the decision of the House of Lords is right3.

In this country, the requisites of boma fides have not been

determined Jud1c1a11y with regard to the question of fraud,* but
the questlon has arisen what constitutes want ‘of dozna ﬁa’es in
certain other cases. The Madras High Court held in Hall
V. Vencatakrishna® that the absence of reasonable and probable
cause is only evidence of malice inlaw and does not in itself
constitute malice, in actions for malicious prosecution; and in
Sesha Avyangar v. Ragunatha Row,® which was an action against
a public servant for damages for having without jurisdiction
pulled down the plaintiff’s house under the provisions of
the Codeof Criminal Procedure for the removal of nuisances
that are obstructions to public thoroughfares, it .was held
that want of reasonable and probable cause did not in ‘itsélf
constitute want of Joma jides and was ouly evidence of it,
*The question in that case was whether the defendant had juris-{*25]
diction to do the act complained of or acted in the bona fide belief
that he had jurisdiction. The first question was determined in
the negative. With regard to the second quest1on, the Court
(Scatland C. J. and Holloway, J.)found as a fact that the defendant
1. See5l. Q. R.410and 6 L. Q. R. 72. 2. 5T. Q. R. 410 to 423.
3. 6L. Q. R. 721074 -

[4 The role laid down in Desry v. Peak was followed by the Allahabad
High Court in Abdulla v. Abdur Rakman (1836) 1. L. R. 18 A. 322. (324). See also
Shanto v. Nain Sukk (1901) L L. R. 23 A. 355 (358) :—ED.]

5. (18g0) L L. R. 13 M. 394. 6. (1870) 5.M. H < 345
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had no reasonable grounds to believe that he*had jurisdic-
tion, but held that the absence of reasonable grounds did ot
amount to want of dona fides. Holloway, J. observed: “The ques-
tion is not whether he really did this act for the benefit of Her
Majesty’s subjects or to please the trustees of the pagoda against
whom the statute of limitations had run, or even whether -with a
knowledge of the facts and a reasonably competent knowledge of
the law, he ought to have believed that he had jurisdiction but
whether without suck reasonable grounds he did in fact - believe it.”
The conclusion arrived at by the eminent Judge was that ‘“there
was much violence, much rashness and no small infusion of vanity
itself calculated to an erroneous but perfectly honest belief that he
had jurisdiction.”

S. 52 of the Penal Code enacts that nothing is said to be done
or believed in good faith which is done or believed without due
care and attention. This definition is made applicableby S. 1
of the Madras General Clauses Act I of 1867 to all future Acts
of the Madras Council. This of course did not apply to the case
of Seshayangar v. Ragunatha Row* which was governed by Act
XVIII of 1850 of the Supreme Council. It is worth while to note
‘that in consequence of the decision.of the House of Lords in Derry
v. Peak,?® an Act has been passed in England styled the Directors’
Liability Act (53 & 54 Vic., ¢. 64) which make Directors of Com-
panies_liable for statements madein prospectuses without due
caution. )

© Beck 7. Pierce.—23 Q. B. D. 316—The decision in this
case will be of comsiderable importance when the courts here
are again called upon to consider the period of limitation for a
suit brought by a creditor to enforce against the sons of a Hindu
father a decree obtained against the father. The facts of the
case may be summed up in a few words. The plaintiff Beck sued
the defendant for payment of a bill of costs incurred by the
defendant’s wife before her marriage. Part of the work to which
the bill of costs related was- done more than six years beforg
the commencement of the action, and the remainder-since then;
é.ll of it, however, was done within six years before the defen-
dant’s marriage. The plaintiff had obtained judgment against

[1. See now the Madras General Clauses Act I of 1891 S. 3 (1I) and’ the

General Clauses Act X 1897 S. 3 (20) :—Ed.]
2.. (1870) s M. H. C. 345. 3. (1889) 14 A. C. 337
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the defendant’s wife in an action to which the defendant was
not a party. But it remained unsatisfied as she had no separate
estate. The defendant admittedly had acquired from his wife
property exceeding the amount of the debt. According to
the Married Women’s Property Act (45 & 46 Vict. C. 75)
the husbard is liable for the wife’s debts incurred prior-to the
marriage to the extent of the property obtained from hes.
His liability accrues, ot course, only at the date of the marriage.
The defendant relied chiefly on two pleas, first, the judgment re-’
covered against the wife was said to bea defence to the whole
action on the authority of King v. Hoare ;*  secondly, limitation
was relied on with reference to so much of the plaintiff’s debt as
became due more than six years before the suit. On the first
point, the Court of Appeal held that the liability of the husband
and wife was not merely a joint liability arisingout of a joint
contract or tort, and that Ksmg v. Hoare* did not apply. The plea
of limitation, however, was allowed. The court disagreed with the
coutention of the plaintiff’s counsel that the cause of *action (v27]
against the husband arose only on the date of marriage. It was
held that ¢ although the defendant’s, marriage is what makes
him liable” the cause of action in respect of which he is liable
“ig still the wife’s contract, not his own.” They held also that
the fact that a' judgment had beeu obtained against the wife, did
not affect the husband and did not furnisha cause of action
against him. _

The case of a suit against a Hindu son to enforce a debt
for which a decree has been obtained against the father is, it will
be evident, in several respects similar to this case. Both the
points decided by the Court of Appeal were raised in the Madras
High Court. In Rama Krishna v. Namasivaya® a Full Bench of
the Madras High Court held that the doctrine in K#ng v. Hoare?

1. (1844) 13 M. & W, 496. [Se¢ also Leake on contracts pp. 884, 885. But
see as to alternative liability, Moral Brothers v. Westmoveland (1904) A. C.11. and
Fyench v. Howe (1905) 2 K. B. 580:—Ed.]

2. (1884) I. L. R. 7 M. 295.

3. (1844) 13 M. & W. 496. [Upon the question whether the doctrine has ap-
plication to this country, see Muhammad Askari v, Radke Ram (1900) I. L. R.
22 A. 307; Dick v. Dhunji Jaitha (1g01) LL. R. 25 B. 378 ; Hemendro v. Rajendro
(1878} I. L. R. 3 C. 353; Bhukbandas v. Lallubai (1892) 1. L. R. 17 B. 562 ; Barber
v. Ramana Goundan (1897) 1. L. R. 20 M. 461 ; Gurusami v. Chinna Mannar
(1881) I. L. R. 5 M. 37 (445 46) 3 Usmamaheswara v, Singaperumal (1885) 1. L. R.
7 M. 376 (378).—ED.] '

R3S ,
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would not apply toa suit by a creditor against®the sons for
a declaration that their shares in the family properties which
had been released from attachment on their objection, were liable
to.be sold in execution of the decree against the father. Similar
suits were allowed also in Arumachela~v. The Zamindar of
Stvagsrs; ¥ Arunachela v. Munisawmr® and other cases, though
the point was not raised in those cases. The question of limita-
tion arose in Arunackela v. The Zamindar of Srvagirs.* The court,
cc;nsisting of Muthusamis Aiyar and HutchinsJJ. held that the
cause of action against the son arose only on the father’s death,
and that the suit, which was brought within six ~years after his
death, wasmnot barred. This is not quite in accordance with the
view taken by the Court of Appeal. Suppose the execution of
the decree had been barred during the lifetime of the father. It
would, of course, be impossible to hold in that case that on the
father’s death the creditor could again sue the son. The prin-
ciple enunciated by the Court of Appeal in Beck v. Prerce would
seem to hold good equally well here, and it might with great force
be said that although the son might not be liable to pay the debt
before the father’s death, the cause of action still is the father’s
contract, not his own. Their Lordships, however, did not rest
the decision on that ground alone. They observed that the suit
was really -based on the decreeand the original obligation had
passed into a judgment debt.? A similar argument was not al-
lowed to prevail by the Court of Appeal, and it was held that a
judgment against the wife would not bind the husband or create
a cause of action against him. In this country, however, it may
be argued that the father 4as power to represent the sons in suits,
and if it be held that he could do so in suits for debts contracted
by himself, it will necessarily complicate the question. But in
that case the creditor’s reniedy against the sons would seem to
be by executing the decree and not by fresh suit, and it is difficult
to see how the creditor can be allowed to have more time for

°
1. (1883) I. L. R. 7 M. 328. 2. (1883) I. L. R. 7 M. 39.

3. [As to whether a suit will lie upon a judgtent see Mallesamt Naidu v.
Jugala Panda (18g9) 1. L. R. 23 M. 292 (see order of reference at 293), The
decision in Periasami v. Seecharama (1903) 1. L. R. 27 M. 243, while recogni®ing
that no such suit might lie, held that the decree created a liability and thata
suit might lie to enforce such liability.—}p.]
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proceeding against the sons than against the father.* If an attach-
ment of family properties is set aside at the instance of the sons,it
will probably be open to the creditor .under Article 12, Sch. II,
of the Limitation Act to sue to make them liable withinone year

"from the date of the order releasing the pruperties—see Si'z‘anqtlz

-Koer v. Land Mortgage Bank of Tndia.* But when he does not
do so, it is open to doubt whether he can be allowed to rely on
the judgment against the father as a fresh cause of action against
the sons, except perhaps, where the judgment alters the original
right and creates new rights as may be the case when it is based
on a compromise between the parties. Such was actually the case
in Arunachela v. The Zamindar of S dvagire.® The original debt

-was made payable by instalments by a compromise which further
charged the debt ¥on certain immoveable properties ; and the judg- [#28]
ment was rested partially on the ground that the suit was filed
within 12 years from the time that the instalments became due
and therefore within time under Article 132, Sch. II, of the Limi-
tation Act. In this view, the judgment does not really conflict
with the view taken by the Court of Appeal in Beck v. Pierce.

NOTES OF INDIAN CASES.* - [*66]
Hari Doyal Singh Sarmana -z. Grishchunder Mukerjee.—
I.L.R., 17 C. gr1—This is a well considered decision by Mac-
pherson and Banerjee, JJ. on an important branch of Hindu
law—that of stridhan. The Court held that where the stridhan of
a mother had been inherited by the daughter, it passed on the
latter's death not to her heir but to the next heir to the mother’s
. stridhan. A inherited the stridhan of B, her mother: on the
death of A the property was held to pass to the sons of B who
were nearer heirs to the stridhan of ‘B than the children of 4. The
decision was under the Bengal law. But several of the
authorities cited are binding in the other provinces as well.*

1. [Limitation for the cause of action arising from the decree if subsisting
o on the date of the father’s death would be from the date of decree. The Article
applicable is Art. 120 and not Art. 122. Periasami v. Seetharama (1903) I. L. R.
27 M 243 :—ED].
2. (1883) I. L. R. 9 C. 885. . 3. 1883 I. L. R. 7 M. 328.
4. [Skeo Partab Bahadus Singh v. The Allahubad Bank (1903) LL.R. 25 A.
476 30 LA. 209 ; Sheo Shankar Lal . Debi Sakai (1g03) LL.R. 25 A. 468; 30 LA.
202 Explained in Subramanian Chelli v. Arunackelam Chetti (1904) 1 L. R, 28

M. 1.—ED.]
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Cohen 7. Sutherland. ], I. R. 17 C. 919.°~A contract
for the sale of a house was contained in letters. Entry was to be
given to the purchaser by a fixed date, but the title deeds were to
be sent to his solicitors and* on approval of the same the purchase-
money to be paid prompt.” In a suit for specific performance the
Court (Petheram C. J., Prinsep, Pigot and Wilson JJ.) held
that the completion of thesale wasnot conditional on the approval
of the solicitors, but that the title was to be investigated in the
ordinary way The approval of the purchaser’s solicitors was
only a condition precedent to the prompt payment of the
purchase-money, but not to the conveyance.

Queen-Empress 7. Solomon.__J T,. R, 17 C. 930.___’1‘116 Crown
has no right of reply merely because documents have been
put in by the defence in the course of the cross-examination of the
prosecution witnesses. S. 292, Cr. P. Code, gives the right
only when the accused has stated in reply to questions under
S. 289 that he means to adduce evidence. [See also Empress
v, Kaliprosonno Doss,* Empress v. Krishnajee ;* per contra Queen-
Empress v. Venkatapathi 3, Empress v. Hayfreld* and Empress v.
Moss.® 'The question now turns upon the meaning of the expres-
sion “ adduces any evidence ” in S. 292 of the present Code and has
been discussed in an article in 1o M L. J. 316. .Sez also Emperor
v. Stewart.*—ED.]

MacMillan ». Sureschunder Deb._] I, R, 17 C. 951.—
This was an important decision on the law of copyright by
Wilson, J.sitting on the original side. MacMillan & Co. had the
copyright of the “ Golden Treasury,” a book of selections prepared
by FrancisPalgrave. The selections were arranged ina particular
order with short notes. The Court held that such a* selection
could be the subject-matter of a copyright and that a book contain-
ing the same selections in a different order, although with certain
variations in - reading, constituted a piracy of MacMillan & Co.’s
copyright. Held further that successive issues of a book under the
same name may be presumed to be substantially the samebook, thate
MacMillan & Co. were entitled to the copyright without shewing
assignment of it by Palgrave, that the title to copyright is com-

1. (1886) L. L. R,, 14 C. 245. 2. (1890) I. L. R. 14 B. 436,
3. (1888)I. L. R., 11 M. 339. 4. (1892) L L. R. 14 A. 212.
5. (1893) I. L. R. 16 A. 88. 6. (1904) 8 C.W.N. 528 ; 31 C. 1050.
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plete before r.egistration which is onlya condition precedent to
the right to sue, and that the period of limitation is not 12 months
from the publication of the pirate edition as provided in S. 26 of
5& 6 Vic., ¢, 45.

Tarinichurn Sinha ». Watson & Co._J, J,. R. 17 C. 963.—"
The right of fishing in a public navigable river is not extin-
guished by the river changing its course.? (0! Kznealy and Ameer
Al 7.7

*Mon Mohan Sircar u. The Secretary of State for India in [«57)
Council.—I. L. R. 17 C. g68.—This isa decision of considerable
importance. O Kinealy and Ameer Ak, JJ. held that' where a
decree for possession of land was silent about the mesne profits
subsequent to the date of suit, a fresh suit for such profits would
not be barred.either under S. 13 or S. 244, C.P.C. But see judg-
ment in A. S. No. 139 of 1889, Madras High Court.” Ameer Al
J. also observes that a person suing for land need not necessarily
include a claim for mesne profits in the suit. S.43,C. P.C,
and the illustrations thereto would appear to militate against the
view. [See Bhivrav v. Sitaram,® Ram Dayal v. Madan Mohan,?
Buppusami v. Venkataramier* and Hays v. Padmanands —Ep.]

Rustomji Framji ». Banoobai.__J I . R. 14 B. 584.—This was
a decision by Farran J. as a single Judge on the original side.
An application was made under S. 640, C. P.C,, for a commission
for the examination of a female witness on the ground that she
was in mourning for the death of her husband 16 months before.
Held, that this would not justifiy the issue of a commission as a.
custom of a varying and uncertain character was not what was
referred to in S. 640.

Munshi Shaikh Abdur Rahiman 2. Mirza Mahomed Shirazi.
I. L. R. 14 B. 586.—The translator of a book into another lan-
guage does not infringe the copyright in the book under Act XX
of 1847. There is no mention of translation either in this Act
or in the Statute 5 & 6 Vic. C. 4s.

* Malukchandbin Gyanmalz. Shanmoghan Vardraj.—I. L. R.
14 B. 590.—A. power of attorney must be construed strictly.® An

1. [See also Havichandra Chowdhury v. Jagadindra Nath Roy(1905) LL.R. 33
C. 15 ; Jogendra Narayan Roy v. Craw ford (1905) LL.R.32 C. 1141.—EpD.]

2e (1906) I. L. R. 34 C. 20. 3+ (1899) L. L. B, 21 A 425.

4. (1903) 14 M. L. J. 462 (E.B.) 5. (1903) I. L. R. 32 C 118.

6. [See Sansone Ezekiel v. Addi Raja (1864) 2 M. H. C. 177 :—ED.]



38 : THE MADRAS LAW JOURNAL.

authority to ‘“ dispose  of certain property does ndt extend toa
mortgage of such property. [An authority to manage will not
import an authority to sell. Yesa v. Fulchand.*—ED.)

Mulna Amad 7. Ganesh Gadbole—I. L. R. 14 B. 504—An
appeal admitted ex parfe beyond time under S. 5 of the Limitation
Act by the District Judge may be rejected by the Sub-Judge to
whom it is referred for disposal, on the ground of limitation. .

Hari Vithal 2. Jairam Vithal—I L. R. 14 B. 507.—A sale
of family property in execution of a decree for arrearsof rent due
by the family against the managing member of the family, held
to pass the shares of the other members, the plaintiffs in a subse-
quent suit for partition, of their shares. The decision follows
the Privy Council case of Daulat Ram ~v. Mehy Chand, 2 overru-
ling Lahshman Venkatesh v. Kashinath 3 and Maruts Narayan
Lilackand.* "[The decision is followed in Skeo Fershad Singh v.
Saheb Lal,® and Davalava v. Bhimappa®.—ED). '

Moula Khan 2. Gorikha®™—I. I.. R, 14 B. 627.—The investi-
gation of claims under S. 331, C. P. C., is not limited to the ques-
tion of possession. Amny question of title between the parties con-
nected with the right of possession may be determined finaily in
such investigation. See also Rakkal Churn v. Walson,” Bapuje
Rao V. Futesing,® [where a plea of justertsi wa allowed to be set
up—En.] Mancharam v. Fakirchand® and Mahomed Isub V.
Bashotappa.”® Where the claim related to property less than
Rs. 5,000 in value, the appeal from the Aecision of the First Class
_Sub-Judge 1lay to the District Court and not to the High Court.
See Kalime v. Natnan.** :

Kishore Singh 7. Sabdal Singh.—LL.R. 12 A 553.—A plaint
may be rejected under S. 54 of the C. P. C.at any stage of "the
suit. The Calcutta and Madras High Courts do not seem to
agree in this view. Valiya Kesava Vadhyar v. Suppan Nayar'?
and Eubibul Hossesn v. Makomed Raza.*® [See the cases discus-
sed in Padmanum . Anant Lal.**—ED.]

1. (1902) 4 Bom. L.'R. 964. 2. (1887) 14 L A. 187.

3. (1886) I. L. R. 1I B. 500, 4. (1882) L. 1. R. 6 B. 564.
5. {(1892) I. L. R. 20 C. 453 6. (1895) I. L. R. 20 B. 338.
7. (1883) 1. L. R. 10 C. 50. 8. (1897)I. L. R. 22 B g67.
9. (1901} L. L. R. 25 B 478. 10. (1903) I, L. R. 27, B 392.
11. (1890) I. L. R. 13 M. 520. 12. (1880) I. I, R. 2 M. 308.

13- (1881) I. L. R. 8 C. 192. 14 (1996) L. L. R. 34 C. 20.
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*Wahid Alam o Sa,faf Alam— L. L. R. 12 A. 556.—Where the [*58]

plaintiff claimed exclusive possession of immoveable property, 4e/d
that the Court was competent to give him a decree for joint pos-
session on the finding that the property belonged to both parties
jointly. -[See also Paraskram v. Miraji.?)

" Takuddus Fatima 2. Baldes Das.—I. L. R. 12 A, 564.—The

authority given by S. 320, C.P.C, to the Local Government
{prior to the amendment by S. 30 of Act VII of 1888) to make
rules for the procedure of the Collector in executing a decree
transferred to him included the power to make arule providing
for an appeal from the Collector’s order. T'he point deserves con-
sideration.

Mitthu Lal 7. Khairati Lal.—_] TI,. R. 12 A.'569.—A decree

was payable by instalments, the whole amount payable at
onceon default of one instalment. Application for execution
was made more than 3 years after the first instalment became due.
The judgment-debtor pleaded limitation as nothing had been
paid. The decree-holder pleaded waiver of the default by accep-
tance shortly after the due date of payment of the first instalment
out of Court. Held, that the application was barred and that the
waiver could not be pleaded as the payment had not been certified
to the Court and could not be récognized in consequence. Skamial
V. Kanakia Lal * and Zahur Hussain v. Bhaktawar 3 not fol-
lowed. [The case has been overruled by Roskan Singh v.
Matadin..* The Calcutta and the Bombay decisions are also
against the view taken in the case under notice. Hurrs Pershad v.
Nasih Stngh, © Tukaram v. Babaji.*—ED.)

Gandarp Singh v. Sheo Darshan Singh._ T T, R. 12 A. 571, —

Where a decree had been transferred for execution to another
Court and that Court sanctioned an agreement between the
parties for sat1sfact1on of the decree by instalments :—Held,
that the latter Court had o authonty under S. 257-A to
sanction the agreement 7 ; further, that an order of the Court pas-
sing the decree once more transferring it for execution upon an
application reciting such agreement and sanction could mnot be
treated as an order sanctioning the agreement. . '

1. (1895) L.L.R. 20 B. 569. 2. (1882) L L. R. 4 A. 316.

® (1885) I. L. R. 7 A. 327. 4. (1903) 1. L. R. 26 A, 36 at 38.
5. (1894) LI.R. 21 C. 542. 6. (1895) L. I. R. 21 B. 122.

(See Peramananda Das v. Makabeer. (1896) 1. 1. R. 20 M. 378 :— Epn.] .
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An agreement sanctioned under S. 257-A " cahnot be treat-
ed, without more, as a decree of Court and cannot have effect as
an order under S. 210;but an order under S. 210 would
operate as a sanction under S. 257-A.

Ram Lal 7. Chhab Nath.—I. L. R*12 A. 528.—Where each
party appealed separately and the defendant’s appeal was first
heard and an issue as to the defendant’s title was decided
against him:—#e/d, that the trial of same issue in the appeal of
the plaintiff subsequently heard wasbarred by the principle of 7es-
Judicata though not by Sui3, C.P.C. [Cf. Panchanadhvelun v.
Vatthinatha Sastriar. 1—ED.] )

Harakh z. Ram Sarad.~—I. L. R. 12 A. 579.—In an original
suit of the nature cognizable by a Court of Small Causes the
subject did not exceed Rs. 500 in value. Held, no. second appeal
will therefore lie in respect of an order in execution of the decree
in the suit whether the proceedings are taken in the Court which
passed the decree or in that to which it may be transferred for
execution. Nazar Husain v, Kesri Mal * followed. [See also
Din Dayal v. Patraklan, 3 Aithala~. Subbanne * Lala Kandha
Pershad v Lala Lal Behary Lal ° and Shyama Charan Mitter v.
Debendra Nath Mukerjee.5—ED].

Queen Empress . Sundar Singh—I. L. R.12 A. 505.—A
confession recorded in proper from by a Magistrate in a Native
State, of certain offenders in British territory was held admissible
under 3. 80 of the Evidence Act. Semble. S. 74 would also render
the confession admissible. |See Queer Empressv. Nagla Kala. "—
EDp.]

Bangarn Sami v Bala Subramanian.—L. L. R. 13 M. 496.
—This was a suit upon a foreign judgment for the price of
goods purchased by the defendants in such foreign territory.
The defendants neither resided, nor owned property in the foreign

[+569] *territory and did not appear at the Court and had no actual notice
of the proceedings in the foreign Coust. Ae/d that the absence
of notice was fatal to the suit.

Semble.—In the circumstances of this case the foreign Court
would have no jurisdiction unless there was a promise to pay the
‘purchase money in the foreign territory.

1. (1905 16 MLL.J. 63; LL.R. 29 M. 333. F. B. 2. (1890) I L. R. 12 A, 581.
3. %xggg)l L. R,, 18 A. 431 (F. B.) 4. (1888)L. L. R. 12 M, 116,
5. (18¢8) I. L. R/ 25 C. &2, 6. (1900} I, L. R. 27 C. 484 (487, 488)

7. (1896) L L. R. 22 B. 235 (237, 238)-
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(See Modkziin Hossein Khan N. Raphael Robinson' and Cf.
Annamalai Chettr v. Murugesa Cheity.*—ED.]

Armugam 7. Kandarsa Menon and another.—In- S.A. No.
766 of 1885, the Madras High Court decided that a marupat
(duplicate of kanom document kept by a jenmi in former times
when it was not usual to take kaichits or muchilikas from
tenants) is primary, not secondary evidence of .the kanom demise.
The Courts in Malabar have continued to treat marupals as mere
copies and therefore as secondary evidence, the decision referred to
not being yet reported.

Subramanya Bharatikal . Appukuth Panikar and others.—
In C. R. P. 387 of 1889 the question arose whether in a suit
to redeem a kanom in computing the valuation of the suit
and determining the Court which has jurisdiction to try it,
the arrears of purapad claimed by the jenmi should be added to
the kanom amount, or whether the arrears of purapad may be
set off againt the kanom amount due to the tenant-and the Court
fees and valuation for purposes of jurisdiction determined by the
difference. The Court consisting of Muthusami Aiyar-and
Weir J J. held that the latier wasthe correct view. The practice
hitherto in the Courts of Malabar has proceeded on the opposite
view.

SUMMARY OF ENGLISH CASES. * [*4.9]

Onslow 7. Commissioners of Inland Revenue.

[25 Q. B. D. 465.]
Distinction between judgment and order.

In this case the question was whether, with reference to the .
period of limitation prescribed for an appeal by the Stamp Act of
1870, the decision of a Divisional Court on a case stated by the
Commissioners of Inland Revenue under S.19 of the Stamp
Act, was an order or a Judgment. 'The Court of Appeal,
following ZEx parte Chinery ® held that it was an order and
pointed out the distinction between an order and a judgment.

1. (1gor} I.L. R. 28 C. 641: s..c. 5 C. W. N. 741.
o 2. (1903) LL. R. 26 M. 544 : s.c. I. R. 30 L. A, 220,
3. (1884) 12 Q. B. D., 342.
R6
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A judgment is said to be a decision obtained in an action, and
every other decision an o7dsr. Cf. S. 2, Civil Procedure Code.

Cullerne 7. London and Suburban General
Permanent Building Society. [25 Q. B. D. 48s.]
Remoteness of damage—Difference between ** cause causans” and

“causa sine qua non —Responsibilily of director for wrongs of
co-directors.

Here a director of a society was sought to be made liable for
losses sustained by it by reason of advances made to members on
the security of their shares, the advances having been authorised
by a general resolution of the directors which, however, was wltra
vires. 'The defendant had concurred in the original resolution,
but had not authorised the specific advances in respect of which

he was alleged to be liable. The Court of Appeal decided that he_

was not liable, on the ground that though but for the resolution
no such advances would have been made, the losses were really
caused not by the resolution, but by the particular advances,
which were new wrongful acts by independent * persons ; that the
resolution was not the causa causans of the loss, but only a causa
stne qua non. It was further observed ¢ that the resolutions were
not orders given to subordinate officers to carry out, but merely
expressed the views of the directors as to their own powers, and
their views of what should be done as regards advances ; that the
co-directors who acted on the resolution were not his servants or
agents, but had as great authority as himself and the same know-
ledge, and that even assuming that he misled them ona point
of law, it did not make him liable to the society for the loss of
money, which #4¢y advanced and not 4e.”

Gordeon p. Silber. [25 Q. B. D., 491.]
Hotel-keeper's Lien. ‘

A hotel-keeper, who received a husband and wife into his hotal
with a quantity of luggage, was held to have a lien over the

- luggage for the balance of his bill, although he gave credit to the

husband, and the luggage was the separate property of the wife,
the reasons being, that he was not aware which of the goods
belonged to the husband and which to the wife, and under the

-1
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common law rélating to inn-keepers, he could not inquirein to their
respective titles to the goods, but wasbound to receive them and
their goods, and keep the goods safely and securely, and that the
lien would have attached even if the gcods had been stolen by
the guest. A )

Marks ». Beyfus. [25 Q. B. D,, 494.] -
Privileged Communicalions. '

In an action against private individuals for maliciously con-
spiring to cause the Director of Public Prosecutions to institute a
prosecution, the Director of Public Prosecutions was called asa
witness by the plaintiff and asked to give the names of his infor-
mants and the nature of the information. The Director declined,
and the Court of Appeal held that the question was rightly disal-
lowed. Held, that the prosecution was a public prosecution ; that
in such a case a witness cannot be asked such questions as will
disclose the informer ; that the rule may be departed from where,
on the trial of a prisoner, the judge is of opinion that the disclo-
sure of the name of the informant is necessary or right in order to
show the prisoner’s innocence ; that except in this one case, the
rule is not a matter of discretion but of law, and that the privilege
does not depend on the witness claiming it, but the judge should
disallow the question as soon as it is asked.

. Bishop ». The BalkiS‘Consolidated Co.mpa,ny.

[25 Q. B. D. 512.]

Liability for careless musrepresentattion—Estopgel.

The practice obtained in the defendant’s company of certifi-
cating transfers of shares in cases where the seller’s certificate
included more shares than he sold. In such cases the seller did not
deliver the certificate to the buyer, but produced his certificate and
transfer to an officer of the company, who certified on the transfer
“certificate lodged.” The certification was tantamount to a repre-
sentation that the transferor had produced to the person certifying
documents showing a greme facte title in himself. A shareholder
transferred his shares to a person and lodged the share certificate
with the company to complete his title. The shareholder again
professed to transfer the share to a third person from whom
the plaintiff purchased them. ‘The transfer to the plaintiff was
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certificated by the company in the usual way and the plaintiff paid
the price, but discovered that his vendor had acquired no title.
The defendant’s company refusing to recognise the plaintiff subse-
quently as owner of the shares, the plaintiff sued for their value
and urged among other grounds that he had acquired a right by
estoppel against the company for the value of the shares. The
Court of Appeal, following Peck v. Derry, * keld that mno
action lay for the careless misrepresentation ; that the Com-

[«51] pany * could plead the invalidity of the transfer to plaintiff’s

vendor, ; that the doctrine of estoppel could not put the defendant
in a worse position than if the certificate of transfer to plaintiff’s
vendor had been produced, and that even if the fact which the
defendant’s company were estopped from denying were true, the
plaintiff could not have a valid title.

Lister & Co. 7. Stubbs. .[45 Ch. D. p.]

Principal’s right to the corrupt gains of the agent—Following
money into tls investment.

A manufacturing company employed an agent to purchase
for them materials used in their manufacture. The agent bought
materials from a firm from which he corruptly obtained a com-
mission and he invested a portion of the amount so received.
The principal sued the agent for the money received by him as
commission and claimed to follow it into the investment. They
applied for an injunction to restrain the defendant from dealing
with the investment, or for an order directing him to bring the
money and the investment into Court.

Stirling J. held that the plaintiffs could not follow the invest-
ment and were not entitled to the order, as the relation between
the parties was that of debtor and creditor and not that of trustee
and cestut que trust. Stirling J. adopted the dicta of Cotfon L.
J. in Metropolstan Bunk ~. Heiron, ? as furnishing the proper
test in such cases, z¢z., whether the cesfns que frust sought to
recover ‘money which was his own before any wrongful act by
the trustee, or whether his title depended on its being established
by a decree of a competent court that the fraud of the trustee has
given the cestus que trust a right to the money. Stirling J., fur-
ther laid down that it was not true that in every case where an

1. (1889) 14 A. C. 337. 2. (1880) 5 Ex. D, 319.

P
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action for moﬁey had-and received would lie, the money in the
hands of the defendant could be followed into its subsequent
investment.

In re Parsons :—Stockley z. Parsons. 45 Ch. D. 51].
Spes successionzs.

Held by Kay. J. that a spes successionis is not even a contin-
gent title to property under the Eunglish law; that the maxim
““nemo est heres viventis” should be construed literally,
and that there is no such character in law as the heir of a living
person or as his statutory next of kin. A giftto such of the child-
en, or nephews, or even kindred of A as shall be living at his
death differs greatly from a gift to those who sha.ll then be his
statutory next of kin. In the first there is probably a contingent
interest; in the second none.

In r¢ Ware:—Cumberlege . Caumberlege-Ware.

[45 Ch. D. 269].
Power of appointment by Will..

The principle laid down in Jarman on Wills, Vol. 2, 4th
edun., p. 265, was approved “ where a power isgiven by will to
appoint property among several objects, and the subject, in
default of appointment, is given to them individually as tenants
in common, if all the objects survive the testator and one of them
afterwards dies in the lifetime of the donor of the power, the power
is not defeated pro Zanto, but remains as to the whole. '

Lewis 2. Lewis. [45 Ch. D. 281].

Compromise of suit by Counsel.

Though a compromise entered /into by counsel without
any instructions or authority other than such instructions and
authonty as are implied in the employment of counsel is. binding
on the client ; a compromise arranged by counsel to give effect to
an intention to compromise conceived by the parties or their legal
advisers in the country, but by some misapprehension departing
, from. their instructions as to the compromise is not binding on the
client.
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* Morris 2. Edwards. [15 A. C. 309]. "

Sufeciency of affidavit— Documents relating lo title contradicting
affidavis.

An affidavit of documents by a defendant objected to the
production of certain documents on the ground that they related
solely to his own title, and did not in any way tend to prove or
support the plaintiff’s title. It was held that the affidavit was
sufficient and need not allege that the documents did not impeach

the defence, and that the plaintiffs could not contradict and get
behind it by a contentious affidavit.

Montaignac. v. Shitta. [15 A.C. 357.]
Scope of agent’s authorsty to borrow—Lender's duty to enquire.

An agent who has implied authority to raise moneys
necessary for the purpose of carrying on his principal’s
business would also have authority to raise them on excep-
tional terms .under special circumstances; and if the occasion
might have arisen when his borrowing powers would have
been properly iuterpreted as ' comprising recourse to extra-
ordinary means, it would wnot be incumbent on 4 lender to
inquire whether in the particular case the emergency had arisen
or not; but if he acted in good faith and without notice that the
agent was not obeying or intending to obey the mandate of his
employers, the loan would be binding on the principal.

Railton 2. Wood. [15 A.C. 363.]

Construction of Statute—Scope and policy of the law— Preamble
a help to interpretation.

The owner of a hotel in New South Wales, on the 2nd.
August 1887, distrained the goods of his lessee for arrears of
rent and impounded and made an inventory of them. On the 4th
August the tenant committed an act of insolvency and his estate
was vested. in the Official Assignee who gave notice' to th&
distrainer of the sequestration and his appointment, but did not
interfere with the distress. .

On the 8th August, the defendant forcibly removed the gc‘)ods
from the custody of the distrainor justifying-his action on the
ground that the goods had become his property under a bill of
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sale executed by the tenant on the 7th of May before the distress,
‘The distrainor brought this suit for damages against the defendant
for pound breach and removal. The question was whether the
defendant was justified in taking the goods out of the plaintiff’s
possession after the order for sequestration; and this depended on
the construction to be placed on the 41st section of the Colonial
Insolvent Act 5, Vict. 17, which provided : ¢ No distress for rent
shall be made or levied or proceeded in, after any order made or
sequestration as aforesaid ; but the landlord or party to whom the’
rent shall be due shall be entitled to receive out of the assets of
the estate so much rent as shall then be due, not exceeding six
months’ rent on the whole, and shall be allowed to come in as a
creditor and share rateably with the other creditors for the over-
plus.”

Held, following Hillv. East and West India Dock Co., that
a statute must be so construed as, it possible, to avoid the extension
of it to collateral effects and consequences, beyond the scope of the
general object and policy of the statute itself, and injuriousto third
parties, with whose interests the statute need not and ‘does not pro-
fess to directly deal.

The words of the statute in prohibiting * distress for rent” -
were very general. Did theymean all goods on the premises liable
to be distrained by the insolvent’s landlord,no matter whose property
they were, or only those goods which formed part of the estate to
be administered ? ) :

Their Lordships of the Judicial Committee examined the
preambleand provisions of the statute to ascertain its purview
and policy, and held that its policy was to* place limi- [*563]
tations on the exceptional remedy of the landlerd only when
and so far as it came into competition with the interests of
the general body of the creditors, and to. substitute for it
payment of the rent in full for six months, leaving the . landlord

toa right of proof for the rest, and that since the Ppayment in full
was to come out of the assets of the estate, the reasonable infer-
ence was that the remedy taken away was one which was in force
as against the estate and not against the goods of a third party.
In th.e present case, the goods having become the property of the

I. (1882) 22 Ch, D. 14.
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defendant, the distress was held valid and not affected by the
insolvency and the pound breach held to be not justified.

O'Rourke v. Commissioner for Ra.ilvia.ys.
_ [z5 A.C. 371.]

Award—Admissibility of evidence of arbitrator.
. Held, following Dukz of Buccleuck v. Metropolitan Board of
Works, 1 that an arbitrator might be asked by the Court what
course the argument before him had taken, what claims
were made and what claims were admitted, so that the Court
might be in possession of the history of the litigation before the
arbitrator up to the time of award ; but that the right of ques-
tioning the arbitrator then ceased, that the award must speak for
itself, and that the evidence of the arbitrator was not admissible
to explain or aid, much less to attack or contradict, what was to
be found upon the face of that written instrument.

Barton 7. Bank of New South Wales. [15 A. C. 379].
Collateral evidence to shew nature of the transaction.

Collateral evidence, whether antecedent, contemporaneous,
or subsequent to, or with, the transaction, is admissible to show
that a document which is on theface of it anabsolute conveyance,
is only a mortgage. See Venkataratnam v. Reddiah® and cases
there cited.

Lyons ». Hoffnung. [15 A. C. 391].
Carrier—Sioppage in transit. R

Held, following Bethell v. Clark *that where goods pass direct
from the hands of the vendor into the handsof a carrier to be
carried to the destination then conteniplated by both vendor and
purchaser, so long as the goods are in the hands of the carrier as
such and for the purposes of transit, the goods are in transit and
may be stopped by the veador, though the carrier is the
purchaser’s agent to accept delivery so as to pass the property.

—e

1. (1871) L. R. 5 H, L., 418. 2. (1890} I. L. R. 13 M. 4d%.
3. (1888) 20 Q. B. D. 615.
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Sanitarfy Commissioners of Gibraltar ». Orfila.
[15 A. C. 400.] -
Liability of public body for tort—Statutory duty towards plaintif.

The dictuth in Mersey Docks v. Gibbs,* that ¢ in every case
the liability of a body created by statute must be determined
upon a true interpretation of the statute under which
it is created,” was approved. It is an implied condition of
statutory powers, that, when exercised at all they shall be. exe-
cuted with due care. But in the case of mere non-feasance, no
claim for reparation will lie except at the instance of a person
who can show that the statute or ordinance under which they act, -
imposed upon the Commissioners a duty towards himself which
they negligently failed to perform. ’

In 7¢ North Australian Territory Company,
[45 Ch. D. 87.]

Dzscovery-— Production of documents—Duly to answer— Com-
pantes Act 1862, S. 115.

The liquidator of a Company voluntarily wound up with the
_leave of the Court obtained an order in an action against another
Company calling upon the defendant’s secretary to make an
affidavit of documents. But an application for production of
documents and for the adminisiering of interrogatories to the
defendant’s Company to be answered by its officers, was held
premature, as no defence had been put in.

* An order was then obtained by the liquidator under S.[*54]

115 of the Companies Act 1862 (25 & 26 Vict. c. 89) for exami-
nation of the defendant’s secretary before the examiner. The
secretary did not appeal from the order, but in the course of his
examination declined to answer qnestions relevant to the matters
Yn issue. Held, that as the question did not tend to assist the
interests of the Company in any way except by assisting it to
get judgment in the liquidator’s action, it would be wrong to
allow the liquidator under S. 115 to get by a side-wind d1Scovery
and*inspection which had been Eeld prematare.

1. (1864) L. R., L. H. L. 93.
R 7
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- Tilbury . Silva. [45 Ch. D. ¢8.]°

Profit & prendre— Prescription—Grant of bank—Right to bed

of a rrver. _
1. Aright in the nature of a profitd premdre cannot he
_claimed by prescription on behalf of a large and indefinite class,
such as, for instance, owners and occupiersof copy-hold tenements.

2. It is a lawof conveyancing that prsma facie where a man
grants land on the bank of a river, having himself the soil ad
medrum [filum, without any words describing the boundary to be
the medium filum, the soil ad medium filum Passes by the
grant.

3. 'The enfranchisement of a copy-hold destroys all cus-
tomary rights attached to the copy-hold interest.

Rendall ». Blair. [40 Ch. D. 139.]

Leave to sue when to be obtcined—Charitable Trusts Act 1853,
S. 17,

The master of a charity-school {founded under 4 & 5 Vic,, c.
38, sued the managers in the Chancery Division for injunction to
restrain them from dismissing him from his office, and from ap-
pointing any other person to such office and from ejecting him
from the school-house. The defendants contended that leave to sue
not having been obtained underS. 170f the Charitable Trusts Act
1853 (16 & 17 Vic,, ¢. 137) from the Charity Commissioners, the
suit should be dismissed. The 17th section provided that ¢ before
any suit, petition or other proceeding for obtaining any relief
order, or direction concerning or relating to any charity or the
estate, funds, property or income thereof shall be commenced,
presented, or taken by any person, he shall give notice in writing
to the said Board of the proposed suit, petition or other proceeding,
and the Board may authorise it and no suit, petition or other
proceeding shall be entertained or proceeded with by the Court
of Chancery except upon an order or certificate of the Boardf
provided that the enactment shall not extend to or affect any such
petition or proceeding in which any person shall claim any
property, or seek any relief adversely to any charity.” .

Held:—(1) That the words, ‘suit, petition, or other proceeding’
not being at the date of the statute apt words for dealing with or
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describing common law actions, no action brought solely to
enforce a common law right or to obtain equitable relief in respect
of such right, is within the section.

~ (2) That the section does not apply even to cases of indivi-
dual equitable rights not relating to the administration of the
trusts of the charity, and that it applies solely to cases where
administration is sought.

(3) That in the present case, the suit being one merely to
obtain equitable relief in respect of a common law right, the
leave of the Commissioners was not necessary.

(4) That even if the consent of the Commissioners was
necessary, the suit should not be dismissed but allowed to stand
over until that consent, which as a matter of duty ought to be
obtained in the first instance, is obtained at last,in as much as the
section contained no words to the effect that thesuit should be
dismissed if the consent was not obtained beforehand.

*In re Porter’s Settlemeni—Porter v. Dequétteville. [*55]
[45Ch. D. 179.]

A ppointment of lesser estate under power.”

A .power toappoint real estate among children in tail does not
authorise an appointment-to one of those children for a lesser
estate, such as an estate for life. :

Marquess of Noxrthmpton 2. Pollock.. [45 Ch. D. 1g0.]

Clog on redemption. -
An agreement restraining the right of redemptlon befween a
mortgagor and a mortgagee is invalid.

Mellersh v. Brown. [45 Ch. D.'zzs.]

Subsequent interest recoverable as damages—Statute of limitation.
A reversionary interest in personal property was mortgaged
on the 24th April 1875 with a covenant for payment of principal
on the 24th October 1875, with interest at 5 per cent. down to that
day, but there was no covenant for payment of subsequent interest
in case of default. No interest was ever paid, and in December
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1889 the mortgagee applied for foreclosure. The mortgagor con-
tended that subsequent interest could be recovered only by way
of damages, and that there being no statute of limitations appli-
cableto the case, not more than six years’ interest should be
allowed by way of damages on the analogy of thestatute, 3& 4
Will. 4, C. 27, S. 42, applicable to charges on land. It wasdecided
that there was no such analogw, and that the mortgagor should
not be allowed to redeem exceot by payment of interest at 5 per
cent. for all the 14 years. [Sweth v. Hzll* followed.]

In re Alsbury—Sugden 2. Alsbury. [45 Ch. D. 237.]
Tenant for life—Company—Increase of capital.

A testator bequeathed certain shares ina Company to his
widow for life with remainder zo his children. When the testator
died in 188, the Company had areserve fund of £3,000. In
October 1888 the reserve fund rose to £y,000, but in October 1889
the fund sank to £2,000. Ir April 1889 £15000 had been paid
as sntersm dividend, or 50 per cent. of each share. Even suppos-
ing that the whole of the £7,000 which had disappeared from the
reserve fund had gone towards payment of the dividend, the
whole of the amount so divided was held to be income and not
capital, and, therefore, to belonz to the tenant for life. The follow-
ing principles laid down in Bewck v. Sproule® were applied.

I. “ When a testator or settlor directs or permits the subject
of his disposition to remain as shares or stocks in a Company
which has the power either of distributing its profits as dividend
or of converting them into capital, and the Company validly
exercises this power, such exercise of its power is binding on all
persons interested under the teszator or settlor in the shares, and
consequently what is paid by tke Company as dividend goes to the
tenant for life, and what is paic by the Company to the share-
holder as capital, or appropriatzd as an increase of the capital
stock in the concern, enures to the benefit of all who are in-
terested in the capital. » Per F7y, L. J. ¢

2. Where a Company has ower to increase its capital and to
appropriate its profits to such increase, it cannot be considered as
having intended to convert, or having converted, any part of its
profits into capital when it has made no such increase, evenif a

1. (1878) 9 Ch. D. 143. 2. (1887) L. R. 12 A. C. 38s.
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Company havfng no power to increase its capital may be regarded
as having thus converted profits into capital by the accumulation
and use of them as such. ” Per Lord Herschell.

3- The above rules obtain “whether the profits with which
the Company is dealing belong to the current year, or have been
previouslyreserved for the purpose of its business.” Per Lord
Watson.

4. *A partnership, whether ordinary, or incorporated, differs (+56]
from a sole trader in this respect among others, zz., *“ that the un-
divided profits of any period, a year, or shorter, or longer,
continue to be undivided profits, unless something in the articles
of partnership or some agreement by all the partners makes them
capital.” Per Lord Bramwell.

JOTTINGS AND CUTTINGS.* - [*21]

We commend the following to the attention of judges and
practitioners in this country :—

Retivement of. Lord Justice Cotton.—Lord Esker, M. R.
(Lindley, Bowen, Fry and Loges, L.J.J., being also present),
addressed the Bar as follows :—The words which I am about to
address to you are the considered words of every member of the
Court of Appeal. They will thus have the greater weight. We
have come into this Court, where Lord Justice Co#fon so long
presided, in order to make known to you all our deep sorrow at
the greatest loss which could have happened to the Court of
Appeal. Lord Justice Coffon has been obliged through ill-health
to resign his high office, and his resignation has been accepted.
His health broke down entirely from the strain put upon him by
his assiduous, unswerving attention to his judicial duties. - Lord
Justice Cotfon came to this Court straight from the Bar. He was
the undisputed leader, in fact, of the Chancery Bar. We soon
found that his knowledge of equity law was almost absolutely
complete. Its principles, its practice, its details, its decisions,
i§s application, he had always ready. His powers of exposi-
tion and explanation were lucid in the highest degree.
What invaluable assistance such powers gave to us, his colleagues,
none of you can fail to appreciate. As a great lawyer, his
predqminant virtue was accuracy. As a Jfudge, kis appreciation of
law and facts was instantaneous, yet his theory, often pressed upon us
or some of us, always practised by himself, was that all counsel should
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be heard to the fullest limit of what they desived to say: not only to the
extent of the Court being certain that it had heard all that could
reasonably be urged, but so that the the parties might be satisfied that
all %ad been said to the Court which they destred shouid be brought to
its attention. Asa great Judge, patience and justice were his
predominant virtues. His knowledge, quickness, lucidity, and
inexhaustible patience made him as great and just a Judge as has
ever adorned the Bench. I must point out something more. He
came into this Court when the joint administration of the two
systems of law and equity was still unformed. Two sets of Judges
of equal talent, equal independence, equal conviction, and equal
pride were to be brought, if possible, without either side yielding
to the other, to look at each of the systems with the same eyes.
[#22] This could only* really be brought about if each set, as to its own
former system, would learn to regard it, not only as it had seemed
to its practitioners before that it should be regarded, but also as
it was regarded by the new minds now brought to bear more parti-
cularly upon it. The new point of view, the joint point of view,
brought about by the fair contact of the two sets of minds, might
be different from, but better than either of the former and narrower
points of view. Two remarkable Equity Judges—Lord Justice
Fames and the late MASTER OF THE Roris—had approved and
acted upon this view. From the:momentthat Lord Justice Cotton
found that all the members of the Court of Appeal were intent,
not upon encroachment, not upon the alteration of either law, but
only on the discovery of a joint appreciation of each, he adopted
that desire without reserve, assisted its attainment by his unri-
valled skill, and has helped us almost, if not quite, to realize it. In
all ways we acknowledge with gratitude his superiority and his
invaluable aid. We are here to testify our esteem and our affec-
- tion, and, as I said at the beginning, our sorrowful sense that the
Court of Appeal has sufiered the greatest loss which could have

happened to it.

Sizr R. Webster, A. G, on behalf of the Bar, replied :—My
I,ord—Nothing that I can say can add to the value of the grace-
ful testimony which your Lordship has given to the loss sustained
by this Court. The profession is grateful to your Lordship for
allowing them, through my voice, the opportunity of expregsing,
on behalf of the Bar, the regret which they feel at the retirement
of the Lord Justice, and their sense of the loss which they- have
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sustained. My Lord, as I have said already, I cannot worthily add
anything to that extraordinary tribute. I respectfully adopt, so
far as the profession of the Bar is concerned, every word that has
fallen from your Lordship ; and yet, my Lord, it may not be unfit-
ting that in a very few sentences I should explain to your Lord-
ship, and through you -to S7#7 Henry Cotfon, whom I can no
more address in public, the feelings which strike us as members of
the profession from which he has now retired. My Lord, the career
of Sir Henry Coifon is one which might be a .study to every
public-school man, to every public-school boy, to every Uni-
versity many and to everv student at the Bar. Coming to
us as a Newcastle scholar at Eton, gaining at Christ Church,
Oxford, all but the highest honours, he has added a name
to the almost endless roll of great names of which those
*two ancient foundations proudly boast, and to the Bar he brought [¢23]
that extraordinary industry, that wonderful clearness of reason-
ing, which has already been referred to more appropriately by your
Lordship. . My Lord, his career at the Bar, at .which for thirty
years he practised, is known to all who hear me, and, as your

Lordship has already said, those who remember him there, and
particularly who remember him as almost the leader, if not the
leader, of the Bar in the House of Lords and at the Privy Council,
as well as in the Court of Chancery, will remember.also the com-
pliments worthily, deservedly, and frequently paid to the force of
the arguments which he addressed to the Courts in which he was
engaged. My Lord, those who knew him felt then, as I feel now,
that a more houourable advocate has never adorned the English
Bar. Then, my Lord, upon the Bench, called as your Lordship
has said, at ouce from the Bar to the position of a Lord Justice of
_Appeal, he, in that new field, fulfilled the expé(;tations for med
from his previous career. It strikes us—it has always struck ns—
that he was, as a lawyer, learned, clear, and accurate ; as a judge,
patient and courteous ; and as a man, considerate and forbearing.
Ypur Lordship, indeed, knows the strength which has been given
“to this division (if I may use the expression) of the Court of
Appeal, since it has had the good. fortune to have as its president
Lord Justice Coffor. I should like to say one word, founded on
intimgte knowledge shared by Bench and Bar, that there was no
member of our profession who more kindly guarded its best
interests, or strove more earnestly to make it present to the young
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student, every possible advantage so as to lead him' to become a
sound and skilful member of it. As I cannot speak' to him again
in public, I hope that some of your Lordships may be able to
convey to him in our own words this message of the Bar.
expressing our deep regret at his retirement, our appreciation of
the loss which the Bench has sustained by his withdrawal from it,
and conveying to him for us this genuine expression of our earnest
affection and esteem.

[*61] * THE AGE OF CONSENT BILL.

The question of raising the age of consent is exercising the
minds of our countrymen very much, at the present moment. The
bill, which was recently introduced by the Legal Member in the
Supreme Council, is a short one. It proposes that in S. 375 of
the Indian Penal Code, in the clause marked ¢ fifthly, ’ and in
the exception, the word ¢ twelve’ shall be substituted for the word
¢ten,” and in the Schedule IT to the Code of Criminal Procedure,
for the entry respecting S. 376 of the Indian Penal Code, the
following shall be substituted:

Col. 1. Col. 2. Col. 3. | CoL 4. | Col. 5. | Col. 6. l Col. 7. Col. 8.
376 ~ | Rape— - )
If, the sex- | Shall not| Sum- | Bail- Not | Transporta- [Court of
nal inter-| arrest mons. | able. com- |tion for life (Session.
course was | without pound- | or  impri-
by a man | warrant able. ! sonment of
with  his either des-
own wife. o cription for
10 years and
fine,
In any | May ar-|Warrant{ Not do. * do. do.
other case. |rest with- bailable,
out war-
rant.

Rape is defined in S. 375 of the Penal Code as follows:—“A
« man is said to commit * rape * who, except in the case herein-
“after excepted, has sexual intercourse with a woman, under cir-
¢« cumstances falling under any of the five following descriptions”
The fifth description is ¢ Withor without her consent when she is’
‘«under ten years of age’ The exception is “ sexual intercourse by
a man with his own wife, the wife not being under ten years of
age ;” such intercourse is not rape. The rroposed -amendmgnt is,
that sexual intercourse with a girl, with or without her consent,
when she is under twelve years of age, is rape, and the exception
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to the rule as®amended, would make sexual intercourse by a man
‘with his own wife, the* wife not being nnder twelve years of age, [(*62]
not rape. The punishment for this offence, which is left unaltered,
is transportation for life, or imprisonment of either description for
a term which may extend to ten years, and also fine. ‘The object
of the amendment of the 2nd Schedule of the Criminal Procedure
Code is, to make the offence of rape, when committed by a husband
on his wife, a bailable one, for which a summons shall be issued
in the first instance, and the offender shall not be arrested by the
Police without a warrant. The reason for the proposed alteration
of the law is stated by the Honourable Szr Andrew Scoble to be
this :—The limit at which the age of consent is now fixed, favours
the premature consummation by adult husbands, of marriages
with children, who have not reached the age of puberty, and is
thus in the unanimous opinion of medical authorities, productive
of grievous suffering and permanent injury to child-wives, and of
physical deterioration in the community to which they belong. In
order to prevent the possibility of vexatious and unjustifiable in-

" terference with the domestic concerns of respectable people, which
might result from raising the age of consent, tlie proposal is made,
to withdraw the offence of rape, when alleged to have been com-
mitted by a husband on his wife, from the cognizance of the Police.
It may not be out of place to refer here to some of the general
principles laid down in the Penal Code, in regard to the commis-
sion of offences. S. 83 states, that nothing is an offence which is
done by a child above seven years of age and under twelve, who
has not attained sufficient maturity of understanding to judge of
the nature and consequences of his conduct on that occa-
sion. S. 87 says that nothing which is not intended to
cause death or grievous hurt, and which is not known
by the doer to be likely to cause death or grievous
hurt, is an offence, by reason of any harm which it max
cause, or be intended by the doer to cause, to any person above
eighteen years of age, who has given consent, whether express or
{mplied, to suffer that harm, or by reason of any harm which it may
be known by the doer to be likely to cause, to any such personiwho
has consented to take the risk of that harm. S. go states, that a
consent is not such a consent as is intended by any section of the
CodE, if the comsent is given by a person, who from unsoundness
of mind or intoxication, is unable to understand the nature

R 8
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and consequence of that to which he gives ' his consent,
(*63] %or, unless the contrary appears from the context, if the consent is
given by a person who is under twelve years of age. In regard to
this clause Mr. Mayne says: ¢ Where-the act if done without consent
would be an offence, the fact that such a consent was given by a
child under twelve years of age, would be no justification, unless
the contrary appears from the context. The contrary does ap-
pear from the context in cases of rape * when the age of consent
- is reduced from twelve vears of age to ten years”’ The proposal
now before the Supreme Council is, to remove this exception to
the penal law. From the principles above enunciated, it is clear
that, even as thelaw now stands, if a husband has intercourse
with his wife, in such a violent and brutal manner, that it results
in her death or suffering grievous hurt,—such hurt for instance
as endangers her life or causes her to be in severe bodily pain for
many days—then the husband can be punished under the Penal
Code—Queen Empressv. Hurree Mohun Mythee *—and it would be
no justification for him to say that he did the act with her consent,
and even if he causes simple hurt, and the girl is less than twelve
years of age, he can be punished. Supposing he is suffering from
some loathsome disease and communicates it to his girl-wife the
law can punish him if the girl herself or herrelatives prosecute him
for it. Compare Tke Queen v. Clarence 3 and Queen Empress v.

1. [NoTr:—Is the case of Rape the only one where the contrary appears in the
context ? According to the Penal Code, S. 319, hurt is caused to any person
when bodily pain, disease or infirmity js caused to any person, and according
to Ss. 349 and 350, if a person touches another without that person’s congent,
criminal force is said to be nsed. According to the exception before the amend-
ment, sexnal intercourse by & mar with his wife under twelve years of age is
not rape. From the passage cited from Mr. Mayne’s hook, it may be inferred
that this is the only exception. If so, sexual intercourse by a wnan with his wife
under 12 years of age, though it wonid not be rape prior to the amendiment,
would at least constitute criminal force. We do pot, however, think that this
was intended by Mr. Mayne, o- even if it was intended by ‘him it wounld repre-
sent the law correctly.

S. go. speaks of s consent given by a child under 12 years of age. I}
has no application to the case ofa consent which can be given under the law
by the guardian of a minor. That is referred to in 8. 89, I. P. C.

Sexual intercourse by the husband with a child under 12 years of age is not
unlawful or illegal and does not consititute rape; it cannot constitute any other
offence. Uuder the personal law of the Hindns, the husband is the legal guar-
dian of his wife.—ED.]

2. (1890) L. L. R. 18 C. 4q. 3. (1888) 22 Q. B. D. 23.
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Rakma Kom Nadku. * But it is a compoundable offence. > The
law, as it stands, further makes the mere act of having intercourse
with one’s wife, when she isless than ten years of age, punishable,
irrespective of her suffering or not any bodily pain or injury, and
if the law isaltered as proposed, the act would be punishable, if
she is less than twelve years of age. Weperfectly agree with Sz
Andrew Scoblein thinking that the premature consummation of
marriage, by adult husbands with children who have not reached
the age of puberty, is productive of great ham, and that this
practice must be put a stop to, in the interests of the girls them-
selves, and of the community of which they are members.

The argument based on the Shastras, in Bengal, is not one
that carries much force withit. One cannot justify the doing of
what is wrong by appealing to the Shastras. A witness who per-
jures himself to save thelife of a Brahmin, who is guilty of
murder, cannot hope to get off in a British Court of Justice, by
pleading that the *Shastras enjoin him to perjure himself for such [*64]
a purpose, nor can any man in British India, even at this moment,
justify himself fordoing such injury to a little girl, as causes death
or grievous hurt to her, on the pretext that the Shastras enjoin
him to have sexual intercourse with her, immediately after she
begins to menstruate. Our own firm conviction is, that the Shas-
tras, if rightly understood, do not enjoin any such foolish practice.
A rational interpretation has been put on the Shastras noth in this
Presidency and .Bombay. We can only express our deep regret
at the strong agitation which has been set on foot in Bengal
in support of the present practice, and we would draw the atten-
tion of our readers to the very able letter from the pen of Mr.
Justice Zelang on the subject and the collection of Sanskrit texts
published by Dewan Bahadoor R. Regunatha Row. There is, how-
ever, one point on which we have serious misgivings, and that is,
whether the best way of bringing about the reform in questicnis .
by amending the section relating to rape. Mr. Justice Stephen

*defines rape as the act of having carnal knowledge with a woman

1. (1886) I. L. R. 11 B. 59.

2. [Nore.—That is, the-offence of causing hurt or grievous hurt by doing
any act, so rashly or negligently asto et danger human life or the personal
safety of others. In these two cases, the compounding is only with the permis-
sion of the Court.—ED.]
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without her conscious permission, such permission nof being extort-
ed by force, or fear of immediate bodily harm. But if such permis-
sion is given, the fact that it was obtained by fraud or that the
woman did not understand the nature of the act is immaterial.
He states on the authority of Lord AHale, that a husband cannot
commit rape upon kis wife by carnally knowing her himself, be-
cause the wife’s consent at marriage is irrevocable. He, how-
ever, adds that the consent is confined to the decent and proper
use of marital rights, but if 2 man uses violence to his wife under
circumstances in which decency, or hier own health, or safety, re-
quired or justified her in refusing her consent, be may be cor.victed
of rape notwithstanding Lord Hale's dictum. The Indian law
differs from the English law in the following respects:—Consent
obtained from a woman through fraud or force when she is -not
capable of giving an intelligent consent, is of no avail, and a hus- .
band can commit rape on his wife when she is under ten years of
age. There cannot be any doubt as to the wisdom of the altera-
tion. When a man plays a trick on another’s wife by personating
her husband, and induces her to have intercourse with him, it can-
not be for a moment said that she consented to the act being done
by the personation, nor can it be said that there is consent on
the part of an idiot, whose consent is produced by mere
[*65] #*animal instinct, and is not the result of ability.to understand the
pature and consequences of that to which she gives consent.
Similarly, in the case of a husband having intexcourse with his
wife, who is under ten years of age, the wife cannot be said to
have consented, as she from her tender years is incapable of
judging of the nature and consequences of the act, and the harm-
ful nature of the act itself is beyond all reasonable doubt. Though
the other reasons which go to make rape such a heinous offence in
the eve of law, visited at one time with death, are certainly want-
ing here, such as the mental anguish and bodily pain suffered by
a woman, who is forced against her will to have intercourse with
4 man who has no right to claim it from her, the unmerited dis-
grace which she is subjected to in the eyes of others, and the dis- ¢
astrous consequences which would follow her in case the inter-
coutse results in conception, the law is still justified in punishing
severely the husband for inflicting permanent injury on his wife
when she is merely a child. But it cannot be said, with the same
certainty, that permanent and irreparable injury would be done to
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the wife who is®over ten years of age but less than twelve years,
if her husband had intercourse with her. The practice is, no
doubt, calculated to lead to physical deterioration in the commu-
nity, and for that and other reasons must be put a stop to But
the question is, whéther the offence need be stigmatised as rape,
and visited with the punishment awardable for committing rape.
We think the more satisfactory course would be, to create it into

- a new offence and punish it with imprisonment extending up to

two years or with fine or both, and take it out of the cognizance
of the Police. It is also an important question for consideration,
whether, having reference to the apprehensions that may reason-
ably be entertained, of a too rigorous enforcement of the law, and
the institution of vexatious complaints at the instance of profes-
sional litigants and muktyars, and the undeniable disturbance of
the peace and happiness of families, it will not be advisabletio pro-
vide, that prosecutions cannot be initiated against the husband,
without the previous sanction of the local Government, or of any
authority to whom the local Government may delegate its power.

The fear expressed in many quarters, that if the bill becomes
law, girls may often be compelled against their own and their
parents’ will, to subject themselves to what is often considered an
indignity by Hindus, namely, a medical examination by male
doctors, is without foundation ; for there is no provision of law

whatever *in this country, whereby any one can be made to under-[«66]

go a medical examination compulsorily.

We think that this is a fit opportunity for amending the law
relating to immoral connection with girls below the age of sixteen.
S. 373 of the Penal Code has been construed, (R.v. Skaik Al)*
as not applicable to cases where a man has merely sexual inter-
course with a girl, without any arrangement that the person of the
girl shall be for some time completely in his keeping, and under
his control and direction. But it is the duty of the State to pro~
tect young girls, under sixteen years of age, from being seduced
frogn the path of virtue while they are still incapable of judging
of the serious and disastrous consequences of such misbehaviour,
The necessity for such legislation was felt in England long ago
and it is time that some steps are taken in India, for the benefit of

1. §870) 5 M. H. C., p., 473 followed in Queen Empress v. Sukee Raur (1893)
I L. R.21C, p. g7. But see Queen Empress v. Ponrangam (1885) Weir Cr,
Rule, 4th Ed. p. 373 2t P. 375
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these helpless girls. The new sections that we wduld propose for
the consideration of the Legislature! in regard to the age of consent
may be formulated as follows :—

(1) Any person who has sexual mtercourse with his wife, the
wife being under twelve years of age, shall be punished with im-
prisonment of either description, which may extend to two years
or with fine or with both.

(2) Any person who unlawfully and carnally knows any girl
under the age of tw.lve years, shall be punished with imprisonment
of either description, for a term which may extend to ten years,
and shall also be liable to fine.

(3) Any person who unlawfully and carnally knows any gitl,
being of or above the age of twelve years, and under the age of
sixteen years, shall be punished with imprisonment of either des-
cription, for a term which may extend to five years, and shall also
be liable to fine.

HINDU LAW:
ILLEGITIMATE SON AND WIDOW.

We shall now deal with the question as to who is to be pre-
ferred,? where there is a competition between the illegitimate son
of a Sudra and his widow.

In Regular Appeal 86 of 1865 (Kwlanthat Nackiar v. Rama-
mant Ammal,®) the plaintiff, Ramamani, alleging herself to
be the widow of Sivaswamy Thevar, sued on behalf of her

[+67] *minor son, for the property of the late Sivaswamy in the hands of
Kulanthai Nachiar, admitted to the Marava widow of the deceased.
The Madras High Court held, that Ramamani was not married to
the deceased but was his concubine, that the son born by her to
the deceased, was therefore illegitimate, and that the defendant
being the widow of the deceased, she was entitled to succeed in pre-
ference to the illegitimate son. The decision was, however, reversed

1. [ The Bill has been passed into law and it is doubtful whether the legal
question has any present interest.—ED.]
2. [ Wethink that there is some misapprehension in this matter. Whatever
.might have been the view taken in Kwlanthai Nackiar's case and whatever might
be the explanation of the actual decision in the said case, we do not think that,
in the case of partible property the Madras High Court, ever since the decisionin
Krishnayya v. Muthusami (1884) L. L. R. 7 M. 407, could be taken to ha.ve con-
sidered the question as one of preference.—ED.]
3. (1866) 1 Mad. Jurist p. 223.
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by the Privy .Council, (see Ramamart v. Kulonthat Nachiar®)
‘which held that Ramamani was the wife, and her son alegitimate
son, of the deceased. It became, therefore, unnecessary to discuss the
question, whether the widow or the illegitimate son of a Sudra,
dying without legitimate somns, is entitled to succeed to his pro-
perty. Messts. West and Bukler in their well known book on
Hindu Law, page 84, have expressed the opinion that the illegiti-
mate son of a Sudra succeeds tc the whole of his property, in
preference to his widow.

The Bombay High Court discussed the question in the case
of Rakt v. Govind ? and accepted the view propunded by Messrs.
West and Bukley. In the later case also of Sadwu v. Basza,® Chief
Justice Westropp adhered to this opinion, though the point did
not actually arise in the case. ' '

The correctness of this view was questioned by the Madras
High Court in the two cases of Manosz v. Pandosrt and Parvathi v.
Tirumalar®, though the question did not actually arise for decision
in either of those cases. In the second case the court quoted with
approval the decision in Kwlanthas Nacktarv. Ramamani Ammal.

The arguments used by Messts. Wesz and Bukler for the
position taken up by them, may be briefly stated as follows:—(i) At
one stage of the development of the Hindu law, the daughter’s son
was made equal to 2 man’s own son, while the widow was still un-
provided for, or reduced to a lower place. Yajnavalkya Smriti
belongs to this stage.” According to his scheme, the daughter
and the widow come in, after the sons of all classes. He
obviously meant that in the absence of an aewrese son and of a
daughter’s son who was equal to ‘a son, a Sudra’s son by his
-slave should succeed. If he had intended to give to the Sudra’s

(1871} 14. M. 1. A. p 346: S. C. 17 W. R. 1. 2. (1875) 1. L. R. L. B. P 97.
(1878) I. L. R. 4. B. p. 37 at pp. 55 and 56.
(1885) I. L. R. 8. M. p. 557. !
(1887) L. L. R. 10 M. p. 334 at p 346. C

o 6. (1866) I Mad. Jurist p. 223. It does not appear either from the report in
the Madras Jurist or from the report in Moore’s Indian Appeals whether the pro-
property in dispute was partible or impartible. From the report in 14 M. I A.

P. 346, all that appears is that the Zemindar was a sub-division Zemindar of
Ramnad.

AR S

7. oThe learned authors apparently lose sight here of the leading verse on
Inheritance where VYajnavalkya places the wife as first in the lige of heirs (4. e
obstructed, according to the comnentators.) . '
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daughter a.place before hisillegitimate son, he would not in the
next line have placed the widow below that son, and the daughter

(+68] below the widow. *(ii) The right of the widow to succeed to her
husband was based on the fact that she was his ‘pa#ns’ who shared
her husband’s sacrifices, and as a Sudra has no sacrifices to cele-
brate like the twice-born classes, he hasno ¢ pafns’ to share them.?
(iii) The form of marriage applicable to a Sudra was the Asura,
6r some even lower form. The Asura form of marriage being one
by purchase, gave to the wife no other status than that of a con-
cubine. (iv) The applicability of the higher forms of marriage to
Sudras was the result of later custom, and the different consequen-
ces of marriage according to different forms, being traceable to a
time and custom, in which community of property between the
married pair was not recognized, it is mot surprising that the
wife’s right of inheritance should not be admitted, noris'it strange,
that even the development of the purely Brahminic law which
benefited widows in the higher castes did not embrace, inits full
extent, the degraded Sudras, whom it left as it found them, while
it readily adopted an existing custom in favour of illegitimate sons
which appeared reasonable to those whose own heirsmight be sons
irregularly contributed to their families. (v) The only alteration
intoduced by Vijnanasvara washis introducing the daughter before
her son, under tenets probably intended to meet the case of no sons
of the enumerated classes surviving, nor any son or grandson of
such a son.

The Bombay High Court, holding the view that the rights
of the illegitimate sons being dealt with in the part which pre-
cedes obstructed heritage, (@A) they should be classed
with the rights of the several kinds of sons to succeed to their
fathers’ estate, accounts for the inconsistency in bringing in the
daughter and her son before the illegitimate son, and for the still
greater inconsistency of the omission of the widow who precedes
both of them in the order of succession, by saying that this was the
result of one of those arbitrary arrangements, not uncommonein

1. [Here again, do the learned anthors mean to suggest that the widow is
not entitled to succeed to her husband in the case of Sudras, according to Vaj-
navalkya. If so, it is inconsistent with verse 153 (Chapter II, Vyavahara Adhy-
aya) where the sage expressly stazes that the rule propounded by him ¢ §s appli-
cable to all classes.”” The rule bzing applicable to all classes, the Sudra’s painz
is entitled to take his estate on his death :—ED.]
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Hindu law, rather than of logical sequence or consistency with
the general scheme of inheritance.

The Madras High Court dissents from the view,* that among
Sudras marriage was no  more than concubinage, On the
other hand, Hindu ILaw confers on the wife of a Sudra, a
status distinctly superior to that of a concubine, though she can-
not be married according to the higher forms of marriage,?
nor acquire the right of assisting in sacrifices which can
only be offered by a regenetate householder: The text of
Baudhayana, on which West and BUHLER relied in support of
* their theory, that marriage among Sudras meant no more than [#69].
concubinage, is explained as merely referring to the ceremonial to '
be adopted when Vaisyas and Sudras are married. The omission
of the widow by Vijfidneswara, when he mentions the daughter
and daughter’s son, is accounted for, on the grounds that he
had already stated that, even if there were legitimate sonms,
the father’s widow was entitled to a share, and it would be
unnecessary, therefore, to mention her name in connection with
the illegitimate son, and further the enumeration may not have
been intended to be complete, or the omission may have been the
result of oversight. An examination is made of the legal basis,
on which the right conceded to an illegitimate son originally
rested, and still rests, and the result of it is stated to be, that
until the abolition of slavery by Act I of 1843, his position was
merely that of a freed-man, and in that sense, inferior to that of
the other members of the family, whose relationship was based on
a legal marriage, and the special rule, which provided his getting
a share, is considered as merely the allocation of a portion of the
property of a separated father, in lieu of maintenance. This de-
cision of the Madras High Court was referred to by the Bombay
High Court in Skesger? v. Girewa® and an opinion expressed, that
if at all, the widow is entitled only to share the property with the
illegitimate son. ‘This is the view expressed by Mr. MAYNE also
(S. 507) but he is inaccurate in saying that the Madras High
Court has taken the same view.¢ We venture to think that the

[1. Apparently, the case of Parvathi v. Thirumalai (1887) L. L. R. 10M
D. 334 is here referred to.—ED.)

fgz. According to modern decisions the presumption is that even Sudras are
married in the Brahma or approved form of marriage,—ED.]

3¢ (1889) I. L. R. 14 B. p. 282,

(4. We should think Mr. Mayne’s analysis of the High Court’s decision
is strictly accurate. At page 343 referring to the earlier decisions of the Madras
High Court, the learned Judges, in the aforesaid case of Parvathi v. Thirvumalai

R 9
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conclusion arrived at by Mr. MAVYNE after his carefnl examination
of the question is the correct one. We shall briefly notice the
fallacy of the arguments, by which Messrs. WgsT and BUHLER
seek to maintain the contrary view. The argument grounded on
the state of society at the time, when Vajnavalkya wrote his
Smriti® is so fanciful and conjectural, that any argtiment based
on it, for deciding the rights of partiesina Courtof Justice, would
be more calculated to mislead than to help in the settlement
of their rights.

Further, there is ncthing in the Smriti itself to authorize
the supposition, that the author intended to provide for the
daughter’s son, Wh11e leaving the widow unprovided for. On the
other hand, he prov1des for the wife getting a share, both in the
lifetime of her husband, if he feels disposed to effect a partition
with his sons (Vyavaharakanda, Sloks 1152) and also after her
death, if the sons should effect a partition (S/o4z 1232%). He further

[+70] *provides, that in case the husband dies without a son or other un-
divided co-parceners, the widow shall succeed in preference to the
daughter, or parents, or brothers of the deceased. (Slokas 135 and
1364). When the author has so carefully provided for all the three
contingencies, which are likely to arise, it would be unreasonable
torsuppose, that he intended that, in case the husband leaves be-
hind illegitimate sons alone, and happens to be a Sudra, the
widow shall go without any share at all. There is no indication
in the book that Slokas 115, 123, 135 and 136 were intended
to be applicable to the twice-born classes only. Nor is there any
support in the Smriti for the view, that a Sudra has no

observed : * In both those cases, it was not doubted that the illegitimate son in-
herits the separate estate of his putative father on failure ofa legitimata son,
son’s son, son's grandson, widow, daughter and danghter's son. Nor was 1t
doubted that he is a co-sharer in such separate property with his legitimate
brother and a co-heir with his father’'s widow, danghter or daughter’s son. There
is considerable anthority, as observed by the Subordinate Jndge, in support of
those propositions of law.’—ED.]

[r. We may add—apart from the question, whether the argnment itself js
well or ill-founded.—ED.]

2. Mendlik’s Hindu Lew, p. 212, 213. Mitakshara, Chapter I, §. 2, CL. §,
Stokes’ Hindu Law Books, E. 379.

3- Mandik, p. 216, 217. Mitekshera, Chap. I, S. 7, Cl. 1 & 2, Stokes’ Hindu
Law Books, p. 397.

[
[4. Mandlik, p. 220, 221. Mitakshara, Chap, II, S. 1, CL 2, Stokes’ Hindg
Law Books, p. 427,—ED.] .
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sacrifices to offer, and that his wife has no higher status than that
of a concubine. Sloka 121 Acharakanda® imposes ona Sudra the
duty of offering every day the fve sacrifices, which all persons
belonging to the twice-born classes have daily to perform. The
Sloka runs in these terms?: ¢ He should be attached to his wife,
¢should be pure (internally and externally), maintain those who de-
¢ pend on him for support, and perform the Sr&ddha ceremonies.
¢ He should not neglect (the performanceof) the five sacrifices mak-
¢‘ing use of the Mantra called Namak’ The word in Sanscrit which
is translated as ¢ Sacrifices’ is Yayiids. The five sacrifices which a
householder belonging to the twice-born classes must daily offer
are mentioned in Sloka 102, which runs as follows? ;¢ the great
sacrifices to the Blutas, the Manes, the Gods, the Brahma, and
Men are (z) the Bali-karma (making of the Bali sacrifice), (2) the
Svadha offering, (3) the offering of food to fire, (4) the repeating
the Vedas and (5) the honoring of guests.” Messrs. WEST and
BUHLER seem to have been misled by the use of the word Yajfia,
and understood it to refer to the great sacrifices now understood
by the word Ydga. But the word is not used in any such limited
sense. In Sloka 102, the word used is (Mak%a) which means Fdga,
and shows that all the three words merely mean sacrifices. The
commentary of Vijiidnesvara also, on Sloka 121 makes the thing
perfectly clear. He further explains the words. ¢ attached "to his
wife’ to mean, that he shall have intercourse with his wife alone
and not with prostitutes or other people’s wives: How is
this reconcileable with the idea that the relationship creat-
ed was but one of concubinage. There is nothing in Vajna-
valkya’s Smriti or the commentary of Vijiinesvara to show
that the form of marriage suitable to Sudras is the Asure
3or some lower form*. The authorities cited for this state- [v71]
ment are Gautama, Ch. XIX and Baudhayana, Ch. II,
Sloka 27. The references given are not correct.' There is nothing

1. Mandlik’s VYiéjiawalkya, p. 177. Apardrka in introducing § 51 of
S.Zﬁ,jﬁawalkya cites a text which shows that a Sudra must also have a patni.

2. fbid, p. 174.

3. Digest of Hindu Law, p. 86.

[4. There is nothing on this subject in Chapter XIX of Gautamna, Chapter
X, § 50 to 65 (Sacréd Books of the East, Vol. II, Gautaina,|pp. 233. 234) deals with
the case of Sndras. § 55 states * (He, the Sndra, shall) live with his wife only.”
§65 sfates '« some (declare) that he himself may offer the Pdkayajiias.” The Pika-
yajiias are stated in Gaeutaina, Chapter VIII, § 18 to be of seven kinds. (See Joid
p. 217)—ED.] ) . ' '

5. [This reference also is ttot cortect.—Ep.]
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in.any portion of Gautama’s book to countenance the statement,
that marriage among Sudras is nothing but concubinage. The
words in Baudhayana, which have been interpreted to convey -
this meaning, are tobe found in page 207 of BUHLER’s translation.
They are as follows *: ‘the iifth and eighth (are lawful) for
‘Vaisyas and Sudras. For, Vaisyas and Sudras are not particular
¢ about their wives because they are-allowed to subsist by such-
¢ low occupations as husbandry and service. Some recommend
¢ the Ghindharva rite for all (castes) because it is based on
¢ (mutual) affection. The fifth and eighth forms of marriage
referred to are the Gandharva and Paisacha forms. The former is
described % as ¢ the union of a lover with a loving damsel ’ and
the latter-as-follows 3 : ¢ if one has intercourse with (2 maiden
¢ who is sleeping, 1ntox1cated, or out of her -senses (with fear ar
¢ passion) and weds her afterwards, that is the rite'of the Pisa-
¢ chas)—The statement made by the author himself, that some
recommend the-Ghandharva rite for all classes, because it is based
on affection,* cannot be reconciled with the view that, in his
opinion, it amounted to nothing but concubinage. It would be
an unfair twisting of the meaning of the words ‘are mnot parti-
cular about their wives'’ to construe them as meaning that the
'marnage is but nominal. The words themselves simply mean,
that among these two classes, sentiment does not playa promitent
part in their picking and choosing a wife.® As they live by
manual labour, it would naturally be so. They would be more
callous to physical beauty and mental accomplishments: A
strong hardy girl, who would bring forth ; healthy children, and

assist them in their work in the field, would be the sort of help-
mate they would seek, but it does not follow, that the tie, when
once created, would be less binding, than among the other class-
es. Baudhayana includes Valsyas among the twice-born classes.”

Ll
H

Baudhayana Prasna I, Adhyaya 11, Khandﬂm. 20, §13 to 16, Sacred Books

of the East Vol. X1V, p. 207.
2. Do. Do, Do. Do. § 6. 1bid P. 206,
3. Do. Do. Do. Do. ) § 9. Ibid p. 206,
4. Do. Do, Do. Deo. ’ § 16. Ibid p. 203
5. Do. Do. Do. Do. § - 14. Ibidp, 207.
6. [It may be curious to know the commentary of Govinda upon § 14.

It is given in the footnote to the translation of Baudhayana in the Sacred Books
of the Rast, Vol. xiv, at p. 207. * Those whose spouse is not restrained . e, not
fixed by rule are called * not partxcular about their wives.’ The meaning is that
there is oneness (dareshwaikyam) with rzespect to wives, that fixed rules regard--
ing them are none.” We have not gotacopy of this commentary to seéwhat
the exact language used is.—ED.]

7. [This is only by mferepce.—-ED,]
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Marriage in the case of Vaisyasmust then be performed, after ut-
tering Vedic Mantras ; and could he for a moment have thought
that the tie so created was ncthing but concubinage ? The
whole theory of Messrs. WrST and BURLER is based on such slen-
der foundation that it is a matter for regret, that it should have
found a place in their book, which- is recognized as a‘standard
authority in the Bombay Presidency, and which is treated with
great respect in the other *Presidencies also. From their remarks: [(%72]
at pp. 375 and 376 it is evident, that they have included in the
Sudra community all the wild tribes and the out-caste classes,
such as Parias, Pallars, &c., in India. But they could not have
forgotten that these classes are altogether outside the pale of
Hindu society and Smritic law. The absurdities noted by the
Bombay Court are the result of the strained conmstruction it puts
on Vijfiawalkya’s Smriti and Vijfidnesvara’s commentary. In
regard to the view taken by the Madras High Court, that the
widow succeeds to the whole property of her husband, in prefer-
once to his illegitimate son, the only reason assigned by it for
this conclusion is that the relationship of the widow is based on
a legal marriage. This reason would hold good in the case of the
daughter, as well as the daughter's son, and yet, the illegitimate
son is declared to be entitled to share the property with them.
There is no absurdity, therefore, in supposing that the widow also
- is merely to share the property with the illegitimate son. We
cannot, therefore, accept the dicium laid down by the Madras
Judges as final, and we believe that they may see reason to
change their opinion, when the question properly arises again for
decision.

[Apart from the decision in the Jurist case already referred
to, we think the Madras High Courthas been consistently holding
the view that the illegitmate son is entitled to a share along with
the w1dow, daughter or daughter’s son in the absence of legitimate
- issue. We are not here referring to the decision in Krisknayyan v.
Mutkmwamzz which could be said to support the above view only
as a matter of inference. But the case of Ranogi v. Kandogi® is ex-
press authority for this view. The learned judges there observed at
p- 561: " We hesitate’ to accept the view that Vijnaneswara

1. s[Apparently reference is here inade to the decisxou in Kalarza’az Nacﬂw/
v. Rasnamant, supya p. 62.—EDp.] -

2. (1884) I, L. ‘R. 2 M 4oy. 3 (1885) LI.R.8 M. 557
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intended to postpone the widow to the illegitimate son. He had
already provided that the legitimate sons were to give shares to the
widow and had recognized theright of the widow as superior to that
of a daughter or daughter’s son though doubtless in virtue of express
texts........ Nilakant Bhatta appears to have understood that
all heirs down to the daughter’s son, who under the ordinary law
are recognized as entitled to inherit, would not be altogether super-
seded by an illegitimate son and the language of Devanna Bhatta
is explicit.” In this case, the learned judges refer to the Dattaka
Chandrika as an authority for the view. Referring to the text of
Vajnavalkya dealing with the rights of an illegitimate son
(Yajnavalkya 2, verses 134 and 135) the author of the Chandrika
observes? in S. 5, CL. 31:  “ If according to this authority, where
there may be 10 son of the wife and the rest, but there may bea
wife and daughters, the daughter’s son be entitled to share (with
the son by a female slave) ; the rule for the succession of daughter
(or other proper heir) would be infringed ; therefore, if any even
in the series of heirs down to the daughter’s son exist, the son by
a female slave does not take the whole estate ; but on the contrary
shares equally with such heir.”

The passage in Parvati v. Thirumalor® where this view is
upheld has been already referred to. In Chinnammal v. Varada-.
rajulu® the question directly arose for decision and the learned
Judges in that case, after referring to the previous decisions held
that the true principle of law was that the illegitimate son was a
co-heir with the father’s widow, daughter or daughter’s son, and
that the widow and the illegitimate son would be entitled to the
property of the deceased in equal shares.

Even in Bombay it must now be taken that the decision in
Raki v. Govind* does not correctly represent the law upon that
matter and that the widow is not excluded by the illegitimate son,
but shares equally with him. The case of Shesgers v. Grremas
has been already referred to in this connection. In Awmbabaes v.
Govind® Mr. Justice Rauade observed at p. 265: “It may
be noted that even if the wview that Bapuchand was a
Sudra be accepted, it does not follow that his illegitimate
sons would take the whole estate to the exclusion of the widow.

1. Stokes’s HindnLaw Books 660, 2. (1887) L.I.R. 10 M. 334.
3. (1892) LL.R, 15 M. z07. 4 (1875) LL.R. 1B.gy. -
5. (1888) LL.R. 14 B. 282, 6. (1898) LL.R. 23 B. 287,
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Tllegitimate so.ns, of Sudras are no doubt, their heirs, taking with
legitimate sons, daughters and daughter’s sons only half the share
of the legitimate son. The ruling in Ra/s v. Govend, no doubt,
laid it down that widows are absolutely excluded where there are
only illegitimate sons as they would be in the case of legitimate
sons. But the ruling, though supported by West and Bukler,
has been strongly dissented from by the Madras High Court—
Parvati v. Thirumali* andRengjr Kandoji*—and Mr. Mayne
also has spoken doubtfully on the point of its correctness. In
Shesgire v. Girewa,® Sargent, C.J., apparently thought that the
widow would not be altogether excluded by illegitimate sons.”

It must, however, be admitted that the question did not ac-
tually arise for decision in this case. Notwithstanding this, it
must be taken that the trend of decisions is to the effect that the
widow isa co-sharer along with the illegitimate son and that the
mention of the daughter’s son in Yajhavalkya’s text must be taken
as illustrative of the series of heirs down to the daughter’s son:—
ED.] —

MITAKSHARA, * [72¢]
Translator's Note.—Slokas 16 to 35, both inclusive, lay down
the observances to be practised by Brahmachérins.
He (the author) fixes the period of religious ' studentship for the

" purpose of learning the Vedas.

36. For each Veda, (the period of) religious stndentship is
is either 12 years, or 5 years ; some say, till completion of study,

And the ceremony of Kesanta ® ) or cutting off the hair is in
the 16th year!

As it is said that before marriage, ‘ a man has to study the
three Vedas, or two, or one of them and then enter on the duties of
a householder* ” so, for each Veda, 7.., for every one of the Vedas,
the religious studentship above described should be observed for
twelve years. In case of inability, five years. Some say, till
completion of study.® But Kesanta is the ceremony called Goddsna®
(cutting off the hair). This should be performed for Brahmins in
the 16th year from conception. And this is to be understood in
cise the devotion to* the Vedas is for a period of 12 years. In[*73]
the other two alternatives, it must be understood to be when
convenient. For Kshatriyas and Vaisyas, it must be under-
stood to be in the 22nd, or 24th year, according to the time fixed

1. (18%) LL.R. 10 M. 334. 2. (1885) LL.R: 8 M. 557. 3. (1888) L.L.R. 14 B. 282,
4 Manu Ch. 111 § 2, Sacred Books, Vol. XXV, p. 75, 5. T it 5o andérstoon,
6. "See Apastamba Grihya, Patala 6, S. 16, § 12 to 16, Sacred Books, Vol, XXX,
Pp- 284—5 :—ED.
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for Upanayana. [In the other cases] it must be understood to be
when convenient or suitable.

Now ke (the author) mentions the highest limat for U;Sa-
nayana.

37. The utmost limit of age for Upanayana for Brahmins,
Kshairiyas and Vaisyasis respecnvely up to the 16th, 22nd and
the 24th year.

38. Beyond that |if uninvested with thread) they fall, exclu-
ded from all rites and degraded from Savitri, and become Vrat-
yas unless the Vratya-Stoma sacrifice is performed.

Up to the 16th year, 7. e., the whole of the 16th year, up to
the 22nd, and up to the 24th year, for Brahmins, Kshatriyas and
Vaisyas (respectively is), the highest Aupanéyanika time, z.¢., time
relating to Upanayzna, After that, there is no time for Upanaya-
na, But after that period, (or beyond that)they fall excluded from
all rites, 7 e., become incompetent for all rites. &AE afermm:
(Shvitri-patitd), 7. e., (they) become fallen from Shvitri, 7. e.,
become unfit’to receive the gift of the Sévitri. Vrétyas, z.e.,
destitute of purificatory ceremonies, in the absence of the Vritya-
Stoma sacrifice.* If, however, that is performed, they become
eligible for Upanayana. ' ' ‘

The first three classes kave been called dvijds. He (the auz‘/zor)
gives the reason.

. 39. ‘Asthey are first born from their mothers, and the second
birth arises from the tying of the maunji or string of'sacred grass
(round the waist), these, the Brahmins, Kshatriyas and Vaisyas,
have been known as dv1jas

They are first born from the mother and the second blrth (or
regeneration) is by reason of the ligation or tying on of the munja
grass girdle. ‘Therefore, these,} the Brahmins, Kshatuyas and
Va1syas, are called dudyds.

*
Translator’s Note.~Slokas 43 to 50 both inclusive refer to the
benefits arising from a study of the Vedas and of a life-long resi-
dence with the Gurn and devotion to him.]

This ends the chapter on Brahmacharis.

III. THE CHAPTER ON MARRIAGE.

He (the author; mentions the bathing for marriage, of one who
s marriageable.

51. Haviung carried to a termination the Veda or'the observ-
ances, or both, and having given to the guru, or preceptor, the
thing desired by him, he shali bathe by his permission.

#In the aforesaid  manner, Veda, 2. e., consisting of Mantras
' and Brghmanas. Vratds, 7.c., observances (dharmés) for Brahma-
charins enumerated already. Either of these® ; or both (togtther).

1. See Sacred Books, Vol. II, p. 272 and note to § § :—Eb.
2. 4., either the Veda or the Vratas —Ed.
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Having carriedeto a termination?, 7. e., having completed. Having
according to his ability, given to the aforesaid Guru, the present,
wished for (bythe latter) he shall bathe. In case of inability,
though he has given no present, by his permission. These alter-
natives have to be determined in reference to means, time, &c.

Lhe author describes what he shall do after bathing.

52. He who has not fallen from the order of Brahmacharya
shall marry a.-woman who is possessed of all good marks, (i e’
qualities, mentioned in the sastras) who has not been owned by
any other before, pleasing, an Asapinda, and is younger to him.)

“He who has not fallen from the order of Brahmacharya ”
Z.¢., he who has not deviated from the duty of chastity. ‘ Marks” :
Possessed of good (qualities) 7. ¢., possessing good external and
internal qualities. The external qualities are described by Manu?®
as fine hair, fine locks, fine teeth, &c, The internal qualities
should be ascertained from Aswalayana’s rule® beginning with
« Having made eight balls. ” On the previous night, having taken
earth froma cow-pen, an ant—hﬂl a gambling place, (the bed of) a
deep pool, a2 saline (or barren) soil, a field, the crossing of four
roads, and a burning ground, eight balls should be made. Of
these, in due succession, if the first is touched (by the bride-elect),
she will be rich in grain; if the second, she will be rich in cows;if
the third, she will be zealous in tending (or the service of) the
sacred fire ; if the fourth, she will be wise, clever, and pre-eminent
in acquiring friends; if the fifth, she will be diseased ; if the sixth,
she will be barren ; if the seventh, she will be loose; and if the
eighth, she will becomea widow, according to the Smnt1 of Aswa-
layana.* “Woman,” 7.¢., one who has been examined as to ‘woman-
hood (7, e., ascertained to be so) for avoiding a hermaphrodite.
“ Who has not been owned by any other before,” 7. ., who has
never been appropriated to any other person either by g O‘Ift or by
enjoyment. Pleasing, (FI7qM), agreeable 7. e, causing delight to
the mind and eyes of the bridegroom. As Apasthamba has said

1. i. e., he shall bathe after completing the Vedas or Vratds or both :—Ep.
‘ o2 Manu, Ch, IIL, § 8 and 10. Sacred Books, Vol. XXV, p. 76.

3. Aswalayana, Adhyaya I, Khardika 5, § 4. Sacred Books, Vol. XXIX,
Pp. 165. Aswalayana proposes in these two sutras a rough test of a woman’s quali-
ties and fortune, as it is difficalt to find them out otherwise. Vijiidnesvara profes-
ses to give the substance of Aswalayana’s sutras but it differs greatly from what
Aswalayana himself has laid down. [See also Parasara-Madhaviya translated in
this volume :—Ed.]

4. Adhyaya I, Khandiké s, § 5. Sacred Books, Vol. XXIX, p. 165.

R IO
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[*75] ¢ there is prosperity in her, by whom the mind* and eyes are
captivated.” And this is in the absence of any external blemish,
such as the excess or deficiency of any part of the body, &c.

“Asapinda”—she whose body is one and the same (with that
of another) is said to be his sepinda. One who is not a saprinda
is asapinda. Her [he shall marry].

Sapindaship arises by connection with parts of the same or
one body. Thus, the sapindaship of the son with the father arises
by connection with the parts of the father’s body. Similarly (his
sapindaship), with those beginning with the paternal grandfather,
even by (reason of his) connection with parts of their bodies
through his father. Similarly (sapindaship exists) with his
mother by connection with parts of the mother’s body. Thus,
with those beginning with the maternal grandfather, through the
mother. So, with the mother’s sister, maternal uncle, &c., by
connection with parts of the same body. So with the father’s
brother, father’s sister, &c. So (that) of a wife with her husband,
by the production of one or same body. So even betwesn
brother’s wives by (their) respectively generating ome body (ia-
connection) with those who have sprung from the same body.
Thus wherever the word sapinda occurs, an immediate (direct)
or mediate (indirect)? connection with parts (members) of the same
body should be understood.? If this is the case, the rule that ¢ ten
days’ impurity on account of death is prescribed for sapindast »
would equally (alike) extend to the maternal grandfather, &c.
It will be so but for the special rules such as ¢ In the case of those
who have been given away in marriage others shall perform (the
rites &c.)®.” Hence among sapindas wherever there is no special
rule® this rule about ten days obtains. Amnd sapindaship should,
necessarily, be described (as existing) by connection with parts

1. (Apasthamba Grihya Sutra, Prasna I Patala I, Khanda (section) ITI,
§ 20. Sacred Books, Vol. XXX, pp. 257 and 258 :—ED.]

(2. The usual meaning of continnous succession or descent does not apply
here :—ED.]

[3. A translation of the passage as far as this is to be found in the P. C. case
of Lallubhai v. Cassibhai (1880) LI.E. 5 B. 110 (119.) See also W. & B. on H. L.
Vol. L. p. 120, Sarvadhikary p. 6ox and per Mookerjee J in Sham Singh v.
Kishun Sahai, (1907) 6 C. L. J. 190 at pp. 199, 200 :—Ed.]

(4. Manu Ch. V §9. Sacred Book, Vol. XXV p. 178. Cf also Vasishta
Ch. IV § 16. Sacred Books Vol., X1V f. 28 :—ED.] .

[s. Cf. Vasishta Ch. IV § 1g. Sacred Books, Vol. X1V, p. 28 :—ED.]
6. Special passage of a code of laws.
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(members) of_thf.: same body. Because of thesaying in the Sruti
beginning with ¢ Self is born from (or begotten of)self” ; like-
wise (of thesaying) ¢ You are born in your offspring*.” And also
because of the saying of Apastamba? such as “Tt is directly
perceptible that very (person) has been reproduced as this (person,
z.e., son).””  So in the Garbhopanishad3 (it is said) ¢ this body has
six sheaths, three from the father and three from the mother. The
bones, tendons and marrow [rom the father, and the skin, flesh
and blood from the mother.” As in the (aforesaid) different places
connection with parts (of the body) is declared (sapindaship should
be so described).

If sapindashipis by connection through the presentation of
funeral cakes, there will be no sapindaship with the maternal line
and with brother’s sons, &ec. If a (merely) conventional (or tradi-
tional) meaning is assigned (or given) by accepting the collective
signification of the word (sapinda) the (etymological) meaning of

the component parts (of the word) which is *assigned (recognized) («76]

in different places will have to be abandoned. We shall declare
hereafter how there may be no unwarrantable stretch of (the rule
about) sapindaship by mediate (or indirect) connection with parts
(members) of the same body.

“ Younger” z.e., one lower in age and size. “Shall marry”
a'&"é’a) .., (he) shall marry according to his own G7éhye ritual.
He (the author) gives further partvculars.

Who is free from disease, has a brother, and is not descended
from the same Arsha and Gotra.

« Pree from disease” (AAMM) 7.2, not afflicted with any
incurable disease.* ¢ Hasa brother” (Thisis stated)in order
to remove all doubts of the possibility of her being made a Putrika
(or appointed daughter). From this it is to be inferred, that she
becomes a Putrika even if she has not been so bespoken. * Not
descended from the same drskz and gofra.” Relating to Rishi is
named Arsha; it means Pravara. Gotra is wellknown as family

t. [Taittariya BrAhmana Ashtaka I, Prapitaka 5, Anuvika 5, Panchadi vi,
Vakya 5. See the Vedic text repeated in Apastatnba, Prasna II, Patala IX, Khanda
25, § 1. Sacred Books Vol. II p. 159:—ED.]

2. Apastamba, Prasna IIL., Patalag, Khanda 24, Sutra 2. Sacred Books,
Vol. 11, p. 159.] ’

3. [Che exact passage cannot be found. It cannot be traced even from
Jacob’s Index :-——ED.] .

4. [Free from chronic disease.—Apararka:—ED.]
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]

succession or lineage.! Arsha with gotra forms TS (drsha-
gotré). He whose 4rsha and gotra (drshagofré) are the same'is
t (sgmdndrshagotrzh.) A woman descended from him is
(saménArshagotraja). One who is not so descended
1S STEATATSITISST (asaménéirshagotraja). Her, (he shall marry).
The mention of gofra and pravara indicates a prohibitive rule in
respect of each. Therefore, the meaning is, (he shall marry) one
who is not descended from the same go?re and who is not descended
from the same pravara. So Gautama has declared® : “ Marriage
may be contracted between persons not of the same pravara.” So
also Manu has said?® : “ She who is not a sapinda of the mother, or
a sapinda of the father.” Thus, some desire to regard as ineligible
for marriage, even a woman of the same gofra as the mother, since
it is mentioned in the PrAyaschitta Smriti# that ¢ a man having
married the daughter of his maternal uncle, or a person of the same
gotra as his mother, or a person of the same pravara (as himself),

shall abandon® her and observe the Chdndrayana vow.”

Here by the word asepinda, the prohibition of the daughters
of the father’s sister, mother’s sister, &c.,is to be understood.
Similarly by the word asagotre, a woman (girl) who although not
a sepinda and born in a different line, is yet of the same gofra, is
excluded. By the word Asandnapravara (a female not of the same

(*77) pravara) a female who although neither a sapinda* nor a sagotra, is
yet of the same pravara, is excluded. Hence, what is stated here
about aseprnda (one who is not a sapinda) applies to all castes, as
sapindaship exists among all (castes). What is stated here asto
asamdndrshagotraja (e female not descended from the same

1. The word gofra refers to lines of descent, of which there are ordinarily
supposed 10 be 24, traceable to eight great primeval Rishis. The word preuara
means leader or a rishi who contributes to the credit of a particular gotra. In
each gotra or line there may be severzl such rishis or leaders. The prohibition ot
an identical pravara narrows the class of eligible persons already narrowed by
the rule regarding gotra. [Asto the discussion upon this term see Muller’s
Ancient Sanskrit Literature, pp. 379 to 3go. See also Sacred Books, Vol. II,
p. 126 (note) :—ED.] .

2. Gantama, Ch. IV., Sutra 2. Sacred Books, Vol. II, p. Ig4.

3. Mann, Ch. III, § 5. Sacred Books, Vol. XXV, p. 75. [The text is
«¢ Asagotra ’> in Apararka:—ED.]

[4. Ascribed to Satdtepa in the Vaidyanftha Dikshatiyam. Cf. Mann XI,
S. 172. Sacred Books, Vol. XXV, p. 466 :—ED.]

[5- Another reading is ¥[cel[ instead of AAL, so that the text will read
he skall go, instead of (ke) shall abandon ker :—ED.]






