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IN THE HIGH COURT OF JUDICA-
TURE AT MADRAS.

PRESENT —P. R. Gokulakrishran, 7.

S. Moehamed Ismail and othexs

Appellants *
z.
M. S. Mohamed Essa and others
Respondents.

Specific Relief* Act (XLVII of 1963), section
38—Civil Procedure Code (V of 1908),
Order 41, rule 3—Trade -and  Merchandise’
Marks Act (XLIII of 1958), section 105 (c}
—Suit for permanent injunction—~Partnership
—One partner retiring—Prohibition not  to

carry on business within city limits—DBusiness -

started in another name—Whether within
prohibition—Injunction granted by lower Gourt
—Validity —Whether violation of Trade and
Merchandise Marks Act.

Two brothers, T and E, were carrying on
business as a partnership within the Gity
of Madras in the name and style of
M. M. Mohammad Saleh. E retired from
the fi'm. Under clause (8) of the partner-
ship deed the outgoing partner, would not
be entitled to any -goodwill and should
not open a similar business in the name
of the previous partnership. E left the
City and carried on business in Madurai.
Subsequently he returned to Madras and
opened a business in partnership under
the riame and style of * Saleh Machinery
Stores ” in the same street.. J and his
firm fijed a suit against E and, his partners
for a permanent injunction. E was the first
defendant ; ¢ Saleh Machinery Stores®’
was the second defendant. The third
defendant was the wife of E and the fourth
defendant was the brother-in-law of
E. The. third and fourth defendants
were alleged to be namelenders. The
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trial Court granted a decree as prayed
for on the findings that the business ac-
tually belonged to E and the 3rd and
4th defendants were only benamidars
for £ and the business of * “ Saleh
Machinery Stores’® ‘traded in goads
similar to those' of the plaintiff.
Aggrieved by the decision the 2nd, 3rd
and 4th  defendants filed an appeal and
the appeal was allowed on the finding
that the business of “‘ Saleh Machinery
Stores >’ belonged only to E and not to
the 3rd and 4th defendants, and that
on the contention of the 2nd, 3rd and
4th defendants raised wunder section
105 (e) of the Trade and Merchandise
Marks Act, 1958, there was no attempt by
them to pass off the goodsas those of the
plaintiffs. The plaintiff filed a second
appeal. : .

Held, that the decision of the trial Court
was only with referencé to clause (8)
of the partnership deed between I and
E. As such, even though the appellants
before the lower appellate Court averred
that °“ Saleh Machinery Stores > was not
similar to the firra of ‘M. M. Mohammad
Saleh’ the same cannot be common
ground for the first defenddnt.-E "also,
inasmuch as the first defendant E alone
was bound by clause (8) of the partner-
ship deed between I and E. Hence
Order 41, rule 4, Givil Procedure
Cade, could not be relied on ta support
the.decision of the lower appellate Court.
In view of the finding of the lower ap-
pellate Corrt that defendants 2 to 4 were
only benamidars, a decree against de-
fendants 2 to 4 can stand independently
and there cannot be any inconsistency,
contradictoriness or unworkability if the
order was passed against defendants 2
to 4. Taking into comsideration the
evidence on recard, the concurrent
findings arrived at by the Courts below ta
the effect that defendants 3 and 4 were
benamidars, cannot be interfered with,
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The suit would not fall under section
105 (¢) of the Trade and Merchandise
Marks Act, 1958, The suit was decreed
as prayed for. [Para 12,13 and 14.].

Case referred to:

Nirmala v. Balai Chand , (1966) 2 S.C.J.
426.: (1965) 3 S.G.R. 550: ALR:
1963 S.C. 1874.

Appeal against the decree of the Court
of the City Civil Judge (First Additional
Judge), Madras in ‘Appeal Suit No, 406’
of 1969 preferred against the decree of
the Court . of the ‘Gity Civil (VI Assis-
tant Judge) of Madras in Original.Suit
No. 1905 of 1967. R
T: R. Ramachandran, for ,Appellant.:
Venkaiachalapathy, for-’1st Reéspondent. --
Balathandapant, for 3rd and 4th Respon-
The «Court delivered- the’ following
JupemenT.—The plaintiffs in the suit
are the -appellants. ' Their suit was for-
a permanent injunction, restraining the
defendants “from opening ‘and cariying
on a business in ¢ty limits similar to that
of the plaintiffs under thé mname and
style 'of ¥ M. - M: Molammad Saleh’ or
any other name which is deceptively
similar to it. First plaintiff and the first.
defendant are brothers. They were con-.
ducting a registered partnership,at Na.
1-79, Sembudoss- Street, G. T., Madras.-
The fiist- defendant . retired from  the’
partnership. Under clause -(8) of the
partnership -deed; "the, outgoing partner
shall not be entitled to the goodwill
or :to any payment on-account of .the,
geodwill: and" shall not be ‘entitled to
en a similar business'in the name of
¢ M. M. Mohammad Saleh * ‘in city Iimits.
The first defendant left .the City and,
opened a- shop -at Madurai. .. Subse-
quently, he returned ' to. Madras and
has opened a similar business in hardware
materials at No. 15,  Sembudoss Street,
under the name and style of “Saleh
Machinery Stores’’. The ,second de-
fendant is the firm which was started
with the. funds of the , fist: defendant.
The third defendant is the wife and the
fourth -defendant 'is the brother-in-law
of the first defgndant ; they are merely
benamidars and. namelenders far the
first . -defendant. The fist defendant is
garrying on the business and he should not

\J

firm
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be permitted to circumvent the clause in
the partnership deed. On these allega-
tions, the first plaintiff impleading his
¢ M. M. Mohammad Saleh’ as
the second plaintiff, brought the suit
for permanent injunction. .

2. The first defendant, in his w.itten
statement, contended that under the
deed of partnership he was prohibited
only from carrying on similar business
under the name . and style of ¢ M. M.
Mohammad Saleh ?, that he has'not com-
mitted any breach of the agreement, that
the first- defendant is notcarrying on
any business and that the agreement
between the first defendant and’  the first
plaintif will not bind anyone else, His
further contention was that even ather-
wise the condition laid down is opposed
to law and natural justice. T iy

3. Defendants'2 to 4, in thelr written

statement, contended * that they were

not aware of t,he business carried on by

the first . plaintiff and the first defendant. .
They denied the allcgation that they are

merely . namelenders. Their - further

contentions were that the business carried

on by them is not similar to the firm

of the; first plaintiff, that they .ave en-

titled to carry on business in any name

or in any commodity- or in any place -
and that the first plamtiff is hot entitled

to  any relief and these defendants are

entitled to compensatory costs.

4.. The trial Court, after framing the .
necessary issues, and on the evidence °
adduced, came-to the: conclusion that -
clause '(8) of the partnership deed (Ex-

hibit ‘A-1) prohibiting' the outgoing -
parmer fiom carrying on. similar busi-

ness in  ‘the .city under the name and
style of ‘M. M. Mohammad Saleh > is

a reasonable restriction, and enforceable,

as the first defendant had released his .
rights in the partnership and walked

out. It alsa found that the first defen-

dant advanced his moneys for starting

Saleh Machinery Stores, a business in

pipes, pipe-materials, motor pump sets

etc;, and was responsible, for starting

that. business and has been- attending .
to it; -and that defendants 3 and 4 are

benamidars for the first defendant. The'
trial Court also found that the fi st de-

fendant started the business  under the

name and style of ‘Saleh . Machinery
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Stares’, in similar goods, only to induce
the customers of thé plaintiff to become his
customiers by deception and thereby attract
and appropriate the business of the plain-
tiffs for himself.and that -the plaintiffs
are entitled to the injunction.. On these
findings, the trial Court decreed the suit
with costs, . o
5. Aggrieved "by " the said decision,
defendants 2,3 and 4 preferred A.S. No.
406 of 1969, on the file of the First
Additional’ Judge, City Civil Court,
Madras.”. The" lower appellate Court"
allowed the appeal on the-findings and
obsezvations : = ¢ T :
“There is identity of . the business
carried on under the two names. But
there is no identity in the similarity.
of the names. -Nor is there any evi-
dence ~ to show that any confusion’
is likely to be created or apprehended -
by the " business carried on under the
"name of Saleh Machinery Stores being
" thought of by ‘any person or persons-
“ekercising * ordinary* caution as the
biusiness carried on by M. M. Moham--
mad Saleh.”’ S S

“The nameé Saleh Machinery Stores is
also not decéptively similar “ta the
namé M. M. Mohammad = Saleh.
"Therefore, respondents 1 and 2 -(plain-
_tiff would not be entitled to the per="
manent injunction prayed for,”

The result was the suit was dismissed with
costs. , On the question of benami, the
lower - appellate Court - found that - the
business ‘‘ Saleh Machinery -Stores®’
‘“belongs only to the third respondent
(first defendant) and not to appellants 2
and 3 (defendants-3 and 4) and that’
appellants 2and 3 (defendants3 and ‘4)

are mere benamidars for the third respon-

dent - (Ist defendent)”.- As . -regards’
the contention raised by defendants

2, 3 and 4 duestioning the jurisdiction

of the Court in view of section 105 (¢)

of the Trade and Merchandise Marks

Act, 1958, the lower :appellate Court

held that the case on hand is not an action

for passing off any goods as the ‘goods .
of the plaintiffs and that therefore the
trial Court had jurisdiction to -enter~
tain the suit. -

6. Aggrieved- by ' the decision- of the
lower appellate Court;” the plaintiffs

- dismissed ‘the appeal,

" that such

MOHAMED 1SMAti, v. MOHAMMED ESsA (@akuiakrésfzmn, 73 ?;'

have.preferred this second appeal. Thiru
T. R. Ramachandran; the learned Coun-
sel appearing for ‘the appellants, ~ con-
tended that in view of the fact that.the
first defendant had not ‘appealed against
the decision of the trial’ Court = which-
found that he (first'defendant) had.in-
fringed clause (8) of ‘the partnership
deed, that decision "of the trial Court
as against him has become final.  In
view of ‘the fact that the lowér appellate
Court has also found that the first
defendant is the real owmer of ““Saleh
Machinery Stores”, it ought to have
confirming the
decree of the trial Court. Thiru T. R
Ramachandran further . contended thatf
the right put forth by defendants 2, 3
and 4 15 independent of that of the first
defendant and as such they can succeed
only if they can establish their indepen-
dent right in “Saleh Machinery Stores”;
but once it is held that the said business
is that of the first defendant, the decision
arrived at by the tridl Court to the effect .
a business irfringes clause
(8) of Exhibit A-1 has become conclisive
as afainst the “first deféndant. Thiru
T. R. Ramachandran also cited to his
support decisions, which' I will consider
presently. T : '

.- Thiru " " Venkatachalapathy, . the
learned Counsel appearing for the Ist
defendant (first respondent) herein con-
tended that the common defence of all
the defendantsis that there is no similarity .
in the names of the two businesses M. M.,
Mohammad Saleh’ and ‘Saleh Machinery |
Stores”’ and that as such from the mere
fact that'the defendant had not prefer-
red an appeal against the decisior . of
the trial Court to the Court "he is not '
precluded from giving a findingin appeal
as regards - similarity in the .names.
““According to Thiru Venkatachalapathy
the learned Counsel for the first defen:
dant the question of similarity is a com-
mon defence raised by 4ll the defendants
and that as such the lower appéllate
Court  has jurisdiction to go into this
question and render a decision thereon
which ‘will' definitely enure to the benefit
of all the defendants including . thé first
defendant. The learned Counsel ‘brought

- tohissupport ‘the provisiors of Order. 471,

rule "4 and “rule 33, Civil Procedure
Code. . o
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8. Thiru Balathandapani, the learned
Counsel for defendants 3-and 4 (res-
pondents 3 and 4 herein), while stressing
the point. submitted by Thiru
Venkatachalapathy, also submitted that
his clients are mot benamidars for “the
first defendant-and that in any event the
suit was in . ~ effect one under section
105 (¢) of the Trade and Merchandise
Marks Act, 1958, and as such the judg-
ment of the trial Court is without juris-
diction. -

9. I have been ‘taken through the
pleadings and other. relevant documents
in the case. There is a clear averment

in the plaint to the effect that the second’

defendant-firm was started with the
funds of the first defendant and that
the third defendant, wha is the wife,
and the fourth defendant, who is the
brother-in-law of the first defendant,

are only. benamidars and namelenders’

for the benefit of the first defendant.
It is further averred in the plaint that
the first defendant should not be per-

mitted to circumvent the clause in the

partnership deed Exhibit A-1 by creating -

a firm in the names of defendants 3 and 4
and that all the defendants should be
prevented by an injunction restraining
them from doing any business in the name
of the second plaintiff or in any name
which is deceptively similar to “M. M,
Mohammad Saleh’. It has been further

stated in the plaint that the plaintiffs

had already become entitled to the good-
will of .the firm. ‘M. M. Mohammad

Saleh® by a decree in the City Givil -

Court in O. S. No. 856 of 1957 and that
the first defendant is bound by clause (8)
of the partnership deed dated 1st April,
1958. Clause (8), Exhibit A-1 reads as
follows :—. o i -

“ In view of the two partners having
taken over the business coming fram
their father who was originally carry-
ing on this business of M. M. Moham-
med Saleh it is hereby agreed that
in the event of any of the partners going
out of the partnership the outgoing
partner shall not be entitled to the
goodwill nor to any payment on account
of the goadwilland shall not be enti-
tled to open a similar business in the
name of M. M. Mohammed Saleh
in the city limits.””’

f1674
It is clear from the above that the first
defendant should not open a similar

business in the name of ‘M. M. Moham-
med Saleh’ in the City Limits.

10. According to the first defendant,
defendants 3. and 4 have opened a
similar business, not in the name of
‘M. M. Mohammad Saleh’ but in the
name of '‘Saleh Machinery Stores”,
The first defendant completely disowned
any right in the said business. Inciden-
tally, the first defendant has averred in
his written  statement that he has not
committed any breach of the agreement
contained in clause (8) of Exhibit A-1.

rx. Considering the averments in
plaint to the effect that the first defen-
dant should not be allowed to carry on
similar business in any name which is
deceptively similar to * M. M. Maham-

.mad Saleh’, and also considering the

terms of clause (8) of the partnership
deed Exhibit A-1, the trial Gourt found
that the first defendant has infringed
clause (8) of the agreement and as such
granted the injunction as prayed for.

The first defendant had not preferred
any appeal against this finding of the
trial Court. As far as defendants 2 to
4 are concerned, they are not bound by
the terms of clause (8) of Exhibit A-1.
No doubt, they have averred, in their
written statement, that the business car-
ried on by them is not similar to that
of the second plaintiff. The trial Court
considered them as ‘benamidars’ for
the first defendant, and decreed the
suit. On appeal, by defendants 2 to
4, the lower appellate Court, despite
its finding that defendants 3 and 4 are
only benamidars for the first defendant
and despite the fact that the first
defendant had not préferred any appeal,
dismissed the suit holding that the name
Saleh Machinery Stores, is not dece-
ptively similar to the name ‘M. M.
Mohammad Saleh’. .

12. It is significant to note _that the
right of the first' defendant stands
entirely on a different footing than that
of defendants 2 to 4. The discussion by
the trial Court asregards the right of the
first defendant is with reference to clause
(8) of Exhibit A-1. But as far -as
defendants 3 and 4 are concerned,- thei

- case is entirely different, and they claim
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an independent right in Saleh Machinery
Stores, while the first defendant com-
pletely disowns the said business., The
finding of the trial Court has been arrived
at on the basis that the first defendant
is the real owner and that the business
carried on under the name and style
¢ Saleh Machinery Stores’ is offending
clause (8) of Exhibit A-1. The said
finding against the first defendant has
become conclusive since he had not pre-
ferred any appeal. To discuss and decide
the question as to whether defendants
3 and 4 are carrying on any business
which is deceptively similar to that of the
plaintiffs, is not the  scope of the suit
at all. . Such a thing will be only aca-
demic and outside the prayer in the
plaint. Once it is held that defendants
3 and 4 are the owners of °Saleh
Machinery Stores’ the suit has to fail
automatically since they are not parties
to Exhibit A-1. But, it is found that
the first defendant is the owner of
‘Saleh Machinery Stores’. The finding
that the first defendant has violated clause
(8) of Exhibit A-1, which had not been
appealed against, is conclusive and the
lower appellate Court, in my view, can-
not grant a decree which will in effect
give a relief to the first defendant with
reference to whom the judgment and
decree of the trial Court have become
conclusive and binding .

Order 41, rule 4, Civil Procedure Code,

. reads :— .

“ Where there are more plaintiffs or
more defendants than one in a suit,
and the decree appealed from
proceeds on any ground common ta
all the plaintiffs, or to all the defen-
dants, any one of the plaintiffs
or of the defendants may appeal from
the whole decree and thereupon
the Appellate Court may reverse or
vary the decree, in favour of the
plaintiffs or defendants as the case
may be.”

From the above provision, it is clear that
the ground of the decision appealed from
must be common to all the plaintiffs
or to all the defendants, as the case may
be ; then only, the appellate Court
can reverse or vary the decree in favout

of the plaintiffs or the defendant,.as the:

case may be, But as far as the present

MOHAMED ISMAIL 2. MOHAMED ESsA (Gokulakrishnan, 7.) -
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case is concerned, the appellants before
the lower appellate Court (defendants
2 to 4) have nothing to do with clause
(8) of Exhibit A-1. The decision ren-
dered by the trial Court was only with
reference to clause (8) of Exhibit A-l,
As such, even though the appellants
before the lower appellate Court averred
that ¢ Saleh Machinery Stores’ is nat
similar to the firm ‘M. M. Mohammed
Saleh’ the same cannat be taken as a
‘common ground’ for the first defendant
also, inasmuch as the first defendant
alone is bound by clause (8) of Exhibit
A-1. Hence Order 41, rule 4, Civil
Procedure Code, cannot be relied on to
support the decision of the lower appellate
Court. .

Order 41, rule 33, Civil Procedure Coade,
runs as follows :

“The appellate Court shall have power
to pass any decree and make any
order which ought to have been passed

" or made and to pass or make such
further or other decree or order as the
case may require, and this power may
be exercised by the Court notwith-
standing that the appeal is as to part
only of the decree and may be
exercised in favour of all or any of the
respondents or parties, although such
respondents or parties may not have
filed any appeal or objection.”

As I have already stated, there are two
sets of defendants. The first defendant
belongs to the first set and he completely
disowned ‘Saleh Machinery Stores’, and
the relief claimed by the plaintiff against
this defendant was only with reference
to clause (8) of Exhibit A-1. The second
set consists of defendants 3 and 4, who
claimed absolute right in  ‘Saleh
Machinery Stores’, and‘against whom the
plaintiffs have not claimed any relief
with reference to clause (8) of Exhibit
A-l; In the backg ound of these facts,
we have to consider whether Order
41, rule 33, Civil Procedure Code, will
be of any help to support the decision
of the lower appellate Court.

In Nirmala v. Balai Ghand!, the Supreme

Court observed :— .

~1.. (1966) 2 S.G.J. 426:(1965) 3 S.G.R. 550-;
A.LR.1965 5.0, 1874,
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“There were therefore two sets of
defendants in the suits and in subs-
- tance two decrees though related were
passed.” One of the decrees can stand
apart from the other.. When a party
allows a decree of the Court of First
Instance to "become final, by not
-appealing against the d.e(:ree it would
not. be open to another party to the
litigation, whose rights are otherwise
not affected by the decree, to invoke
the powers of the .appellate  Court
under Order, 41, rule 33 to pass a
decree in favour of the party not ap-
pealing so as to give the latter a benefit
which he bhas not claimed. Order,
41; rule 33 is primarily intended to
confer power upon the appellate Court
to do justice by granting relief to a
party who has not appealed, when
refusing to do  so, would result in
making incons1stent contradictory
ar, unworkable orders. We do not
. think that power under Order 41,
_ rule 33 of the Code of Clivil Procedure
can be exerc1sed in this case in favour
of the d.e1t1es »

In my opinion,. the decree of the trial
Court,. in the instant case, against:the
first defend.a.nt can stand mdcpendently
of the rlght claimed by defendants
2 to 4.. Inview of ‘the finding of the
lower- ‘appellate Court that defendants
2 to 4 are only benamidars, the reliefs
which it granted in effect give a relief
to the first defendant who had not
appealed from the decree and judgment
of the trial Court. Further, a decree
against defendants 2 to 4-,in my dpinion
can stand mdcpendently and there
cannot-be any incomsistency, contra-
dictoriness or unworkability if the:order
is gassed only as against’ defendants 2
to :

13. Thiru Balathandapam the lea.rned
Counsel appearing for defendants 3
and 4. contended that the Courts below
have not considered the question of
benami. He .also’ submitted that the
onus has been shifted upon defendants
3 and 4 and as such the question of benami
has been wrongly decided.  As regards
the benami nature of the business, bath
the Courts have concurrently found that
the first defendant is the real owner and
that defendants 3 and 4 are benamidars.
All the evidence on record has been pro-

[1974

perly discussed by -the Courts below. In
my view, the burden of proof assumes
little importance when all the evidence,
is before the Court and has been discussed
and decided on. Taking into con-i
sideration the evidence on record, theI
concurient finding arrived at by the
Courts below to the effect that’ defen-!
dants 3 and 4 are benamlda;rs, cannot
be interfered with.

14. I do not think -there is any subs-
tance in the argument of the learned
Counsel for the third and fourth defen-
dants to the effect:that the suit will fall
under section 105 (¢) of the Trade and
Merchandise Marks Act, 1958. The lower
appellate Court has correctly considered
this aspect and has rejected the conten-
tion.

15. Under these circumstances, the se-
cond appeal is allowed, with the result
that suit is decreed as praycd for. There
wxll be no order as to costs. No ‘leave.

S.J. - . Appeal allowed-

IN THE HIGH COURT OF J'UDIC.A-
TURE AT MADRAS, ~ .

(Special Original Jurisdiction.) .
PRrESENT =M. M. Imail, .
T. Velappan

Petitioner®
0. )

Superintendent of UCentral Excise,
Erode M. O. R., Erode and another
Respondents.

Produce Cess Act (XV of 1966), section 9—
Assessment of . occupier  of mill—Notice—
Particulars to be provided—Mere notice of
demand without assessmént _invalid— Article
226, Constitution of India—Issue of certiorari.

Where an occupier of a mill submitted
returns from, April, 1970 to August, 1970
and the Collector- without making. an
assessment under section 8'of the Produce
Cess Act, 1966, demanded a  consoli-
dated sum as cess payable for 1967-68,
1968-69, 1969-70 and for April to August
1970 and sent the notice calling upon the
occupier to pay the.amount within 10
days warning that in default of payment
of the amount as directed action to recover

*W.P, No.90 of 1972.  15th November, 1973,
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the amount. would be taken under sec-

tion 12 of the Act, such a notice is illegal.

[Paras. 3 and 4.]

A notice under section 9 (1) of the Pro-

duce Cess Act as prescribed by rule 5

of the Rules framed, under the Act'should

state separately the total quantity of

produce "consiumed -or  ‘oils extracted

_on the basis of which the cess is
leviable, the amount paid and the amount

due, Unless these ~ particulars are

given, the person subjected to. the

levy will not be able to challenge "the

correctness of the same if he is s¢ advised,

by filing an appeal. Where the ohly

notice actually issued merely contained

the'total amount referable to the different

periads by way of cess said to be payable

by the ‘petitioner is defective and cannot

be susta'}ned. ' ‘ [Para. 4.]

"Petition under, Article 226 of the Con-
stitution of India, praying that in the cir-

cumstances stated therein and in the

affidavit filed, therewith the High Court

will be pleased to issue a writ of certiorari

calling for the records of the 1st Res-

.pondent relating to the notice of demand
dated 7th June, 1971, demanding pay-

ment of Rs.-26,768-75 from the petitioner .

for the periods 1967-68 to August, 1970
under, the provisions of the Produce
Cess Act XV of 1966, and quash the
said order-and made therein.,

K. Srinivasan and K. C.- Rajappa, for Peti-
tiomer.. "~ : o

Ali Mohammed and T. Sathya Dev, for
Respondents. - - _ '

The Court made the following

OrpER.—The petitioner in this writ
petition is a ‘partner of Messrs. Bharat
Refineries and Oil Mills carrying on
business at Erode in the manufacture and
sale of groundnut oil and refined: oil and
he prays for the issue of a writ of
certiorari to quash the notice of demand
dated 7th June, 1971 demanding pay-
ment of Rs. 26,768-75 from the petitioner
for the periods 1967-68 to August, 1970
under the provisions of the Produce
Cess Act XV of 1966. "
2. The Central Act XV of 1966 was enact-
ed to provide. fof the imposition of ‘cess
on certain produce’ for the improvement
and development of the methods of cul-
tivation and marketing of such produce
and for matters connected therewith,

VELAPPAN 7. SUPT. OF CENTRAL EXCISE, ERODE (Imail, F.) 7

Sub-section (1) of section 3 provides for
levy and collection, as a cess a duty of
customs at sych rate.not exceeding the
rate specifieq in the corresponding entry
in column 3 of the first schedule on every

‘produce specified in column 2 of that
-schedule. ~ Sub-section (2) ‘of that sec-

tion provides for levy and collection, as
a cess, on every produce specified in
column 2, of the second schedule, a duty
of excise at such rate, not exceeding the
rate specified in the corresponding entry
in column 3 thereof: Item 3 in the
second schedule is, “oils extracted from
oilseed crushed in any mill in India”.
The maximum rate at which duty of
excise may be collected is one rupee per
quintal of oil and the actual rate provided
for in the second schedule is 60 paise¢ per
quintal of oil. Scction 8 of the Act pro-
vides for every occupier ofa mill furnishing
to the Collector every month a return
stating the total amount of produce speci-
fied in the second “schedule consumed
or brought under processing’ or extracted
in the mill during the preceding month,
Section 9 deals with colléction of cess
leviable on produce’ specified in the
second schedule. Sub-section (1) of this
section provides that on recewing any
return made under section 8, the Collector
shall assess the duty of excise payable on
every produce specified in the second
schedule, in respect of the period to which
the return relates, and-if the amount
has not -already 'been paid, shall cause
a notice to be served upon the occupier
of the, mill requiring- him to m.ak(? pay-
ment of the amount assessed ‘within ten
days of the service of the notice. Sub-
section (2) of this section deals with assess-
ments to be madé in a case where no
retwn is furnished or the return furni-
nished happens ta be defective. That
sub-section states :

“9 (2). If the occupier of any mill
fails to furnish in due time the return
referred to .in section 8 or furnishes
a return which the Collector has rea-
son to believe is incorrect or defective,
the Collector shall assess the amount
" payable by him in such manner, if
any as may be prescribed, and the
provisions of sub-section (1) shall
thereupon apply as if such assessment
had been made on the basis of a
. return furnished by the occupier’;
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Provided that, in the case of a return
which he has reason to believe is in-
correct or defective, the Collector shall
not assess the duty of excise at an amount
higher than that at which it is assessable
on the basis of the return without giving
to the occupier a reasonable opportunity
of proving the correctness and complete-
ness of the return.

Section 10 deals with the finality of assess-
ment after providing for appeal. Sub-
section (1) of this section states :

“10. (1) Any occupier of a mill who
is aggrieved by an assessment made
under section 9 may, within three
months of service of notice referred to
in sub-section (1) of that section, appeal
ta such authority as the Central Govern-
ment may, by ~mnotification, in- the
Official Gazette, appoint in this behalf,
for the cancellation or modification of
the assessment and, on such appeal, the
said authority may cancel or modify
the assessment and order the refund to
such occupier of the whole or part, as
the case may be, of the amount paid
thereunder: o

- Provided that the authority so appoint-
ed shall not be inferior in rank to the
Collector by whom the assessment was
made.” | .

he Produce Cess Rules, 1969, have been
made-under section 20 of the Act. Rule
5 of the Rules states : '

“The notice referred to in sub-section
(1) of section 9 shall contain separately
the total quantity of produce consumed
-or oils éxtracted, on the basis of which,
the cess is leviable, the amount of cess
assessed, the amount paid and the
amount due and shall include a state-
ment that in the event of the cess-not
being paid, action will be taken under
‘the provisions of the Act.”

According to ‘rule 6, ¢ where the occu-
pier of a mill has failed to furnish the
return referred to in sub-section (1) of
section 8 within the time specified in sub-
section (2) of that section, o * has furnished
within. the specifiecd period a return,
which the Collector has reason to believe
isincorrect or defective, the Collector shall
assess the amount payable by the occupier
on’ the hasis of the monthly average

f1974

amount of cess levied and collected from
the said occupier in the twelve months
immediately preceding the month to
which the assessment relates.”

3. In this case admittedly the petitioner
did not submit any return except for five
months, namely, April to August, 1970.
However, the first respondent herein has
demanded from the petitioner a sum of
Rs. 26,768-75 by the impugned notice,
sald to be cess payable for the periods
1967-68, 1968-69 and 1969-70 and from
April to August, 1970. On 26th August,

1970, summons was issued by the first

respondent herein to the petitioner-mills
calling upon the mills to praduce (1) all
registers and accounts showing the quan-
tity of oil seeds crushed and oil produced
in the petitioner’s oil mills for the period
from April, 1966 to August, 1970 ; and
(2) all records showing payment of cess
on oil by the petitioner’s oil mills from
April, 1966 to August, 1970. The peti-
tioner-mills admittedly produced their
accounts before the fi-st respondent on
1st September, 1970 and promissed to file
returns. As I have pointed out already
except for five months, no return for the
earlier period were filed. Ttisunder these
circumstances by a communication, dated
9th September, 1970, the first respondent
called upon the petitioner-mills to pay the
amount mentioned above stating that the
said amounts were arrived at on the
basis of the particulars furnished by the
petitioner-mills as -per their records.
This communication also, pointed out
that in future the returns and payment
particulars should be filed in the first
respondent’s office every month before
7th of the month. Subsequently not
having received any payment, the first
respondent sent the impugned notice
dated 7th June, 1971, calling upon the
petitioner to pay the amount within ten
days from the date of the receipt of the
demand and warning the petitioner-mills
that if they failed to pay the amount as
directed, action to recover the amount
would be taken against them wunder
section 12 of the Produce Cess Act, 1966.
It is against this order that the present
writ petition has been filed under Article
226 of the Constitution of India,

4. Mr. K. Srinivasan, learned Counsel
for the petitioner, primarily contends that
the mere sending of a demand notice is
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not enough and that there should have
been an assessment as contemplated by
the Act because only if there is an order
of assessment, the petitioner will be . able
to file an appeal as provided for under
section 10 of the Act. In my opinion,
the writ petition has to be allowed.on a
very narrow ground., I have already
extracted rule 5 of the Rules providing
for the form of notice cortemplated by
section 9 (1) of the Act which should be
served on a person like the petitioner,
after which alone, the petitioner could
prefer an appeal. According to that rule,
the notice should state separately the
total quantity of produce consumed or
oils extracted on the basis of which cess is
leviable, the amount of cess assessed,
the amount paid and the amount due.

As I have pointed out already, the.second:

schedule to the Act itself has prescribed
the rate of cess and consequently the' dis-
pute, ifat all, could relate only to the total
quantity of produce consumed or- oil
extracted. Therefore, unless the notice
under section 9 (1) of the Actas prescribed
by rule 5 contains those particulars, the
petitioner will not be in a position to chal-
lenge the correctness of the same, if he is
so advised, by filing an appeal.” In the
present case, admittedly no notice in the
form prescribed by rule 5 has been issued
to the petitioner herein and the only notice
which has been sent to the petitioner is one
containing the total amount referable to
the different periods by way of cess said to
be payable by the petitioner-mills. Conse-
quently, the notice actually issued to the
petitioner does not satisfy the require-
ment of rule 5 and therefore cannot be
sustained. On this short ground, the
writ petition is allowed and the impugned
demand notice issued by the first respon-
dent is quashed. However, the allowing
of this Writ Petition will not prevent the
first respondent from proceeding afresh
in accordance with law. There will be
no order as to costs,

P.S.p,

Writ  petition
allowed.
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IN THE HIGH COURT OF JUDL
GATURE AT MADRAS. s

PrESENT:—G. Ramanujam, §.

t

0.M. Jalali, S/o. Omar Mohumadu
(added as L. R. in Appellate Court as
per the order dated znd April, 1970
in L.A. No. 32 of 1970) Appellant*

v,

Anusuddin, S/o. Mohaideen Abdul
Kadar and others Respondents.

Mortgage—Suit  for  redemption—Usufruc-
“tuary morigages—Mortgagor jmrpor}z'ng to
_mortgage entire property—DMortgagor entitled
‘to moiely only—Effect—Morigagee’s heirs
assigning their rights to owner of the other
maiety—Effect—No  extinguiskment of mort-
r-gage—Assignment amounts lo  acknowledg-
. ment—Limitation Act (IX of 1908), section
. 19—Assignee baund—Right to redeem subsists.

Though a mortgagor purported to execute
-wusufructuary mortgages in relation to
the entirety of the suit property, on his
being found to be entitled only to a
moiety thereof, the mortgages must be
taken to cover only the mortgagor’s
half-share, ‘The owner of the other
half-share is not a co-mortgagor but has
an independent title to his half-share in
the suit property. [Para, 7.]

On the latter obtaining an assignment of
the suit mortgages from the heirs of the
mortgagor, it did not operate to extinguish
the mortgages as the assignee was neither
a co-mortgagor nor a person entitled to
redeem the mortgages. [Para. 8.]

The assignment of their rights by
the mortgagee’s heirs amounted to an

acknowledgment of the subsistence
of the mortgages at the time of
assignment within section 19 of the

Limitation Act of 1908 and such
acknowledgment would bind the assignee.
The assignee cannot in a suit for redemp-
tion, adopt the attitude that the mort-
gages are not subsisting and that they are
not liable to be redeemed. [Para. 10.1

In view of the clear recitals in the deed
of assignment, it is impossible to say that
there was no acknowledgment of a sub-

" *S.A. No.-457 of 1971 and Memo. of cross
objections, 16tk March, 1973.
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sisting mortgage. An acknowledgment
by ithe assignor binds the assignee as well.
Therefore ‘theé ~assignee’” ¢anmot” be
permitted to say that she was not bound
by~ the acknowledgment made by
her assignor. The assignment was only
.of the mortgagee’s rights. . Having ' got
an assignment of the mortgagee’s right
+the assignee cannot now take | up
an attitude that the mortgages are not
subsisting and they are not liable to be
redeemed. [Paras. 7, 8 and 10.]

" Cases referred fo —

Ayyan Ammal v. Vellayammal, (1956) -1
 M.L.J. 255: LL.R: (1956) Mad. 587:
A.LR. 1956 Mad. 354 ; Sinnan Chetty v.
Sivakami; Ammal, (1921) ‘41 M.L.J. 50:
A.LR. 1921 Mad. 326. (1); Murajalli
Humia Goundan v. Ramaswami Chetiy, 1.L.R.
(1918) 41 Mad. 650 : 34 M:L.J. 528;
Padmanabha v. .Lakshmi, AJILR. 1953
" Tr-Co. 244; Sankara Pillai v. Ananda Pilla;
"A.LR. 1958 " Ker. 307 ;  Nallathambi
Nadar v, Ammal Nadacki, I.L.R. (1963)
Mad.- 1003: (xg64) 1 M.L.J. 18I.
AIR. 1964 Mad. 169 ; Valliamma v.
_Sivathanu, -LL:R. (1963) Mad. 1110 :
(1964) 1 M.L.J. 161 : A.LR. 1964 Mad.
269 ; Sidhara Ram ~v. Gunjidin, A.LR.
1924 All 458, .y

"Appeal against the decree of the Court
of the Subordinate Judge, Tuticorin in
Appeal 'Suit No.122 of 1968 preferred
against the decree -of the Court of the
District Munsif of Srivaikuntam in Origi-
ral Suit No. g87 of 1966;

A. Ramanathan and R. Vedantham, for
Appellant, .

'S. Ramasubramanian, for Respondent.
The Court delivered the following

JupeMeNT.—The first defendant is the
appellant. The suit is one for redemp-
tion of two usufructuary mortgage deeds,
Exhibit B-1 dated 29th March, 1889 and
Exhibit B-2 datéd goth March, 1889
for Rs. 100" and Rs. 150 respectively
exécuted by one Ansuddin, the grand-
father of the plaintiffs and the second
defendant in favour of one Mohammad
Noohu. The plaintiff’s case is that the
‘suit property measuring one acre and
three .cents belonged to their grand-
father, Ansuddin, that the said Ansuddin
had created the said two mortgages over
that property, that the period prescribed
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for redemption under both the documents
was one year, that there has been a parti-
tion in the family of the mortgagee,
Mohammad Noohu whereunder the suit
mortgages had been allotted to one
Ahamad. Ali Bathummal, that her father
and guardian had assigned the usufruc-
tuary mortgages to the first defendant

,under a registered deed of assignment
‘dated 15th June, 1911- and that since

then, the first defendant as an. assignee
of the mortgages has been in possession

‘and enjoyment of the suit land. The

further case of the plaintiffs is that after
the death of the mortgagor, ‘Ansuddin
the equity of redemption had devolved
on Mobhaideen Abdul Kader, the father
of the plaintiffs and the second defendant
and after his deéath on the plaintiffs and
the sscond defendant, and that therefore,
they are entitled to redeem the mort-
gages in question. The plaintiffs also
contended that in view of the provisions
of section g-A of the Madras Agriculturists
Debt' Relief Act, the mortgage ‘debts
stand discharged and, therefore, they
-are entitled to redéem ‘the mortgages
without payment of any sum.

2. The first defendant contested the suit.
She denied that the suit property originally
belonged exclusively to the plaintiff’s
.paternal grand-father, Ansuddin. It is
stated” that the suit land belonged to
Asanachi, the mother of Ansuddin, that
on her death the first defendant’s father
-as. also Ansuddin became - entitled to a
half share each, and that on her father’s
death the first defendant became entitled
to’ a half share in the suit property.
The first defendant also contended that
by virtue of her redeeming the mortgage
by getting an assignment from the mort-
gagee’s legal representatives the mortgages
‘as such have become extinguished and
that, therefore, the plaintiff’s remedy, if
any, is'to file a suit for possession within a
period of 12 years from the date of assign-
ment, that the suit for redemption as
framed cannot be maintained, and that
in any event, the suit for redemption
is barred by time.

. On these pleadings and on the evi-
dence adduced on either side, the trial
Court held that the suit property originally
belonged to Asanachi, the mother of
Ansuddin and that, therefore, the plain-
tiffs and the 2nd defendant on the one
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hand and ‘the first defendant on the other
became entitled to-a moiety in .the suit
properties. It also ‘held.that the assign-
ment, Exhibit B-3 taken by the first
defendant will not constitute an acknow-
ledgment of the mortgagor’s right to
redeem so as to-afford.-a fresh starting point
of limitation for redemption, as alleged
by the plaintiffs and that the suit for
redemption having been filed. more than
6o years after the-date of the original
mortgages is barred- by limitation. In
that view it dismissed the plaintiffs’ suit.

4. On appeal, the lower appellate Court,
practically agreed with the findings of
fact arrived at by the trial Court -that
the suit property vested in moiéties on
the plaintiffs and the second defendant
on the one hand and the-first defendant
on the other, and that the first defendant
has taken an assignment of the mortgages
from the mortgagee’s representatives in
the year 1911 by virtue of her right to a
half share in the suit properties. But it
did not agree with the trial Court that the
suit is barred -by limitation. It held that
the assignment of the mortgages Exhibits
B-1 and B-2 wunder Exhibit B-3 dated
15th June, 1911 executed by the mort-
gagee’s legal representatives constituted
an acknowledgment by the mortgagee
giving a fresh period of limitation of 6o
years from the date of that assignment
and that, therefore, the suit is well with-
in time. In that view the lower appel-
late Court decreed the suit for redemption
in-favour, of the plaintiffs and the second
defendant. in respect -of -their undivided
half share in thé suit properties:

5. .In this second appeal, the only ques-
tion .that arises for consideration is as
to whether the .suit for redemption, is,
barred by limitation or not. )

6. It is urged by Mr. M. S. Venkata-
rama Lyer, learned Counsel for the appel-
lant, that the lower appellate Court has
erroneously assumed that the amendments
brought about in sections g2 and g5
of the Transfer of Property Act in 1929
were retrospective, that the true legal
position before 1929 is that wherever a
co-mortgagor redeems the mortgage,
the mortgage gets extinguished and in
its place a charge comes into existence
in favour of the redeeming co-mortgagor
and there is no question of the redeeming
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_co-mortgagor being subrogated .t0 the

rights of the mortgagee whom he redeems,
and that the assignment of .the mortgages
taken by the first-defendant in his capa-
city as a co-moOrtgagor completely extin-
guishes the mortgages as also the right to
redeem and brings in its place fresh rights
and liabilities as between the first defen-
dant .and the plaintiffs. The learned
Counsel refers to the decision in, Ayyan
Ammal v. Vellapammal®, in support of his
stand that sections g2 and 95 as amended
in 1929 are not retrospective in operation
and that the statutory right of subrogation
conferred by section g2 on a redeeming
€O-mortgagor was not available in 1911
when the mortgages had been assigned
to the first defendant. In that case a
Full Bench of five Judges considered 'the
question. whether sections’ g2 and 93
as amended in 1929 were retrospective
or not. It was held that the amending
Act of 1929 by necessary intendment did
not provide for retrospective. effect being
given to section g2 and 95 among other
sections referred to in clause 2 of section
63 and that independently of section 63,
neither expressly nor by necessary
intendment section g2 or 95 or both of
them taken together provide for retros-
pective effect being given to the statutory
right of subrogation conferred by section
92 on a redeeming co-mortgagor. The
Full Bench also referred to the view taken
by this Court in Sinngn Chetty v. Sivakaing
Ammal? and Murajalli Hunia Goundan v.
Ramaswami Chetty3,- before the amending
Act of 1929 that sections g2 and 95 of
the Transfer of Property Act did not
confer rights of subrogation as such.on
a redeeming co-mortgagor. It is pointed
out by the learned Counsel that as-fat
as the suit mortgages are concerned,
they came t0 be redeemed before 1929,
under Exhibit B-g and as such there is
no question of treating the first defen-
.dant, the ' redeeming co-mortgagor as
standing in the shoes of the mortgagée and
applying the period of limitation under
Article 148 of the old Limitation  Act.
7. I am of the view that the question.
whether the amending Act of 1929 which
brought about certain changes in sections

1. (1956). 1'M.L.J. 255 : L.L.R. (1956) Mad. .
587 : ALR.1956 Mad. 354. . _
2. (1921} 41 M.L.J. 501 : A.LR. 1921 Mad..

26 (1).
3. LL.R. (1918) 41 Mad. 650: 34 M.L.J. 528.

w
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g2 and 95 of the Transfer of Property
Act is retrospective or not is not material
for the decision in this case. The con-
tention. of the learned Counsel proceeds
on the basis that the first defendant is
co-mortgagor, that in such capacity he
has redeemed the suit mortgages and that,
therefore, the mortgages are not extin-
guished. But on the facts of this case
it is clear that the mortgages have admit-
tedly been executed only by Ansuddin
who was entitled only to a half share in
the suit property. The other half has
been held to belong to the first defendant’s
father. Though Ansuddin purported to
execute the mortgages in relation to the
entirety of the suit property, now that
it has been found that Ansuddin was
entitled only to a moiety, the mortgages
should be taken to cover only the mort-
gagor’s half share. Therefore, the half
share belonging to the first defendant’s
father cannot be the subject-matter of the
suit mortgages created by Ansuddin.
It is not, therefore, possible to treat the
first defendant as a co-mortgagor.
She has got an independent title to a half
share in the suit property. Thus, when
the first defendant took the assignment
of the mortgages in 1911, she cannot be
said -to-have done so in her capacity as
a co-mortgagor, neither the first defendant
nor her father was a co-mortgagor. If
she is not a co-mortgagor, the question
is whether her taking an assignment of
the mortgages created by Ansuddin will
put an end to the mortgages themselves.
According to the learned Counsel the
assignment taken by the first defendant in
1911 had extinguished the mortgages and
had created new rights between the parties
that it has resulted in the creation of a
charge over the shares of non-redeeming
co-mortgagors for the aliquot share of
the mortgaged money, that there is a
corresponding right created in favour of
the mnon-redeeming co-mortgagors to
claim delivery of possession by tendering
the. aliquot share of the mortgaged
money to the redeeming co-mortgagor.
The contention of the learned Counsel
in substance is that a suit for redemption
will not lie after the mortgages have been
redeemed by a co-mortgagor and the
only right of the non-redeeming co-mort-
gagors is to file a suit for possession. But
in my view it is unnecessary to consider
the tenability or otherwise of the said
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contention on the facts of this case. As
already stated, the first defendant is not
a co-mortgagor entitled to redeem the
mortgages and he has taken only an
assignment of the mortgages from the heirs
of the original mortgagee. The question
is whether the said assignment would
extinguish the mortgages as such, leaving
the heirs of the mortgagor to file a suit
for possession within the time prescribed
by law. If the assignment cannot b
taken either as discharging the mort-
gages Or as extinguishing the same, the
the plaintiffs are entitled to redeem the
mortgage.

8. ‘Therefore the main question to be
considered on the facts of this case is
whether the assignment of the mortgages
taken by the first defendant amounts to
an acknowledgment under section 19 of
the Limitation Act. - If it is construed to
be an acknowledgment of the mortgagor’s
right to redeem, then there will be a
fresh period of limitation of 60 years from
the date of the assignment for redeeming
the mortgage. The learned  Counsel for
the appellant referred to the various deci-
sions of this Court and other High Courts
rendered before the amendment of sections
92 and g5 of the Transfer of Property
Act to show that where one of several
mortgagors redeems ‘the whole mortgage
and obtains possession, a ‘suit against him
by another mortgagor to recover his
share of the mortgaged property on pay-
ment of his share of the expenses of
redemption is not governed by Article
148 of the Limitation Act. But T am
not referring to any of those decisions as
in my view the first defendant is neither
a co-mortgagor much less a redeeming
co-mortgagor and as such the principles
laid down in those decisions cannot be
applied to the facts of this case, Here
the first defendant who is not a co-
morigagor has taken an assignment of
the mortgages which are found to com-
prise only the half share belonging to
Ansuddin, the original mortgagor. Thus
the mortgaged property is only the half
share belonging to Ansuddin in the suit
property though he purports to execute
the mortgages in relation to the entirety
of the property. The first defendant
cannot be said to have any interest in
the property mortgaged, that is the half
share belonging to the mortgagor in the
suit property. Thercfore, he cannot he
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\said to have any right to redeem the
mortgage. I cannot, therefore, agree
with the learned Counsel for the appel-
lant that the assignment taken by the
first defendant amounts to a redemption
of the mortgages resulting in the extinc-
tion of the same. Thus the first defen-
dant is neither a co-mortgagor nor could
he redeem the mortgages which relate
only to the half share belonging to the
mortgagor Ansuddin. = Therefore it is
clear that the mortgages as such have not
been extinguished by discharge or other-
wise in 1911,

9. Then we have to consider as to
whether the assignment Exhibit B-3
amounts to an acknowledgment as con-
templated in section 19 of the Limitation
Act of 1963, so as to give a fresh period
of limitation for redemption. In
Padmanabha v. Lakshmil, there was a deed
of assignment of the mortgage right.
The assignee created another mortgage
in respect of the same. It was held in
that case that the assignment amounted
to a clear admission that the mortgagee
had at the relevant time only mortgage
right over the property implying thereby
that the property was liable to be re-
deemed and that such a deed of assign-
ment of an existing mortgage right consti-
tutes a valid acknowledgment to save
limitation for a suit for redemption. In
Sankara Pillai v. Ananda Pillai®, it was
beld that the real nature of the transac-
tion rather than the name given to it by the
parties should decide its nature, that
whether or not there is an acknowledg-
ment is to be decided only on the recitals
contained in the document, and that the
acknowledgment of the subsistence of the
mortgage by the mortgagee is binding
on his assignee, who derives his title to
the mortgage right from-him and gives
fresh starting point of limitation for a
suit for redemption. In Nallathambi
Nadar v. Ammal Nadachi3, a Full Bench
of this Court laid down the essential
requirements for the purpose of invoking
section 19 of the Limitation Act: (1)
there should be an acknowledgment of
liability in respect of the property or the
right in question; and (2) it should be by

1. AIR. 1953 Tr.-Co. 244.

2. A.JI.R.1958 Ker. 307.

3." LL.R. (1963) Mad, 1003 : (1964) 1 M,L.J.
181 : AR, 1964 Mad, 169.
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the party against whom such property
or right is claimed. According to the
Full Bench an acknowledgment of lia-
bility pre-supposes that the person acknow-
ledging possesses some interest which can
be bound by his statement and acknow-
ledgment of liability must involve an
admission of a subsisting jural relation-
ship between the parties and a conscious-
ness and an, intention of continuing such a
relationship until it is lawfully termina-
ted. The same Full Bench in a subse-
quent decision in Valliamma v. Sivathanul,
expressed the view that in order to con-
stitute a valid acknowledgment for pur-
pose of limitation there should- be- a
subsisting liability and that a mere recital
of past liability accompanied by a state-’
ment as to its discharge canmot be con-
strued as an acknowledgment of liability.

10. In this case the heirs of the mort-
gagee have assigned their mortgage
rights under Exhibit B-g. It is clearly
stated in Exhibit B-3, that what is made
over under the document was the othi
rights under Exhibits B-1 and - B-2.
In view of the clear recitals in. the deed
of assignment, it is impossible tc say that
there isno acknowledgment of a subsist-
ing mortgage. As has been pointed .out
already, it is well-established. that any
acknowledgment by the assignor binds
the assignee as well. Therefore the
first defendant cannot be permitted to
say that she is not bound by the acknow-
ledgment made by her assignors. .The
decision in Sidkani Ram v. Gangidin®, is
also in point. In that case a mortgagee
executed a sale-deed in favour of the
defendant, of mortgagee rights in a grove.
In thatsale-deed he stated that he was a
mortgagee of the grove and he was sell-
ing his rights as mortgagee to the defen-
dant. It was held that the very fact of
the mortgagee selling his mortgagee-
rights amounts t0 an express acknow-
ledgment of the existence of a subsisting
mortgage and of his subsisting rights
which he was competent to sell, that the
very fact of the defendant purchasing
those rights was an acceptance on, his
part of an existing mortgage, a mortgage
which was in force as a subsisting mort-
gage on the date of the sale to him, and

1. LLR. (1963) Mad. 1110 : (1964) 1 M.L.J,
161 : ALR. 1964"Mad. 269.
2, ALR. 1924 All, 458,
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that; therefore, he cannot set up any
defence inconsistent with the mortgagee’s
rights. In this case, the assignment deed
makes it clear that the assignment was
only of the mortgagee’s rights. The
first defendant having got” an assignment
of the mortgagee’s rights cannot now take
up an attitude that the mortgages are
not subsisting and that they are not liable
to be redeemed. In my view, the lower
appellate Court is right in holding that
the suit is not barred by .limitation in

view of the acknowledgmenz contained’

in Exhibit B-3. :

1r. The resilt is the second appeal fails

and is dismissed with™ costs. No leave,
12. ‘In the memorandum of objections
filed by the respondents they question
the findings of the Courts below as regards

the ownership of the other half share.

In view of the fact that the Courts below
have concurrently .held that the suit
property originally belonged to . Asanachi
and not to Ansuddin, the finding that a
half share belonged to the first defendant
caniiot. be successfully challenged. The
memoranduin of objections is therefore
dismissed. No ‘costs.

P.S.P. ————— Appeal dismissed.

IN THE HIGH GOURT-OF ‘JUDIL-

CATURE AT MADRAS.
(Appellate Jurisdiction,) .

Present:—M, M. Ismail and S. Natarajar, -

]].":‘ '

N. K. Saraswathi )
o
The Chief Educational Officexr, Coim-

batore and others Respondents.
and ' .
Lily Isaiah - Petitioner -

v, - .
The Chief Educational Officer, Coim-
batore and others Respondents,
Madras District Boards Act (XIV of 1920),
sections ‘70, 199 (2) (a)—Selections of Head-
mistress—Panel Committee constituted under
the Rules—Selection by Panel Committee—
Appeal to Director of School Education—No
provision in - Rules—Whether orders  passed
on appeal valid.

Once the rules did -not provide for an
appeal Or revision, the original order was

and W.P. No. 2066

« W.A. No. 347 of 1972
7 a5tk July, 1973.

of 1972,

Appellani”‘. :

11974

intended to be final and could not-be
interfered with by the so-called exercise of
powers of administrative superintendence
and in the words of the Full Bench in
K. Nagaratnammal v. S. Ibrahim Saheb’ and
another, (1955) 2 M.L.J. 49: A.LR. 1955°
Mad. 305) such order would be the first
and final order, [Para. 3.}

Case referred. to:—

K. Nagaratnammal v. S. Ibrakim Saheb and
another, (1955) 2 M.L.J. 49: LLR.
(1955) Mad 460 : A.L.R. 1955 Mad. 305.

Appeal under Clause 15 of the Letters
Patent against the order of the Honour-
able Mr. Justice Ramaprasada Rao, dated
grd April, 1972 and made in the exercise
of the. Special Original Jurisdi¢tion of
the High Court in Writ Petition No, 85
of 1972 presented under Article 226 of the-
Constitution of India to issue a writ of
certiorari -calling for the records of the
secorid respondent in his proceedings
R.G. 92280/G -4-70 dated 21st October,
1971 and the consequential proceedings
R.C. 80-52[71 dated 29th October, 1971
and quash the said order, passed thereon;
and Petition under Article 226 of the Cons-
titution of India, praying that in the cir-
cumstances stated in the affidavit filed
therewith, the High Court will be pleased
to- issue a writ of certiorari calling for
the records relating to- the order of the
first respondent hevein dated 24th July,
1g72.and made in R.O.P. No. 186-
81/71 and quash the same. - '

K. Alégiﬁswamz',_'for_ Appellant in- W.A.
No. 347 of 1972. :

S. Balathandapani, for Respondent in W. A,

) Np. 347 of 1972. .

S. Balathandapani -and Nalini Chidambaram,
for Petitioner in W.P. No. 2066 of 1972.

K. Alagiriswami and The Government.
Pleader, for Respondent in W.P. No. 2066
of 1972." )

The Judgment of the Court was delivered
by ) '

Ismail, F—W. A. Neo. 347 of 1972.—
The writ appeal is directed against
the order of Ramaprasada Rao, J.,
dated grd April, 1972 in W.P. No, 85
of 1972. 'The petitioner._ therein is the
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appellant herein, -The facts-are not .in'.
controversy. The appellant herein and
the’ third respondent belong to the Dis-
trict Board Educational Service as Assis-
tants in schools. - According to the prac--
tice followed with reference to- the _rules
that have been framed by the Government -
pursuant to sections 70 and 199 (2) ()
of the Madras District Boards Act, 1920
for each year, on the basis of the vacancies ‘
that are likely to arise in the post of
Headmistresses, a panel would be coun-"
stituted by a Panel Committee consisting
of the President of the District Board - and -
the Inspectress of Schools. After the
abolition of the District Boards in the -
place of the President, it was the Chief -
Educational Officer, who was functioning
and therefore the Pancl Committee con-
sisted of the Chief Educational - Officer
and the Inspectress of Schools. Admit-
tedly the petitioner (appellant herein)
entered the service of the District Board
on 4th August, 1962, while the third
respondent entered the service of the
District Board on 1st July, 1964. For the
year: 1965-66, four vacancies of Head-
mistresses arose and the Panel Committee
duly selected one Tirumathi Sitalakshmi
and three others. For the year 1966-67,
there was no selection by the Panel Com-
mittee. For. the.year 1967-68, the Panel
Committee, though itwas obliged to select
two, selected only one. For the year
1962-63 there was no selection and for the
year 1969-70, two persons one Thiru-
mathi Vedavalli and the appellant herein
were selected to constitute the Panel by
the Panel Committee on ‘17th March,
1g970. Against the proceedings of . the
Panel Committee, -the third respondent
herein preferred an appeal to the Director
of School Education, Madtas,.contending’
that she ought to havé béen included in
the Panel for the year ig65:66 itself and
notwithstaniding this even for the. year
1969-70, her name was not included in
the Panel. The Director of School
Education, by “his ordeér dated o1st
October, 1971, held that the third res-
pondent should have been:included in the
Panel for the year 1965-66 itself and that
justice has been denied to her by ‘not
including her name even for the year
196g9-70. Consequently he gave a direc~
tion to the GChief Educational Officer
to revise the Panel and include the name
of the third respondent, “Tirumathi Lily
Isaiah, in the Panel for 1969-70 and give

SARASWATH! 7, QHIEF EDUCATIONAL OFFIGER Usmaz'l, 43
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her rink No. 1. He also directed the
Chief Educational Officer to give.a posting
to the third respondent immediately and
intimate the same to him. Pursuant to
this order of the Director of School
Education, the Panél Committee on 2gth
October, 1971 revised theé original Panel
and included the name of the “third res---
pondent herein and  assigned her the
first- rank.- The result of that was that
the third respondent was appointed as a.
Headmistress and the appellant herein
who was by that' time- appointed .as
Headmistress was reverted as an Assistant.
Aggrieved by these proceedings,” the
appellant herein filed W.P. No. 85 of
1972 on the file of this Court and prayed _
for the issue of a writ of certiorari to quash
the order dated 21st-October, 1971. of
the Director of School Education and the
consequent proceedings of the Panél Com-
mittee, represented by the Chief Educa-
tional Officer, Coimbatore, dated 2gth
October, 1971, 'This Writ Petition came
up. for hearing before Ramaprasada Rao, .
J. Before -the learned Judge, on behalf of
the appellant_twe atguménts were prin-
cipally advanced.in support of the writ
petition; . The first was that the Director
of School Education violated the prin-
ciples of natural justice, when: he passed
the order dated. 21st- October, - 1971 °
without giving any- opportunity whatever .
to the appellant herein, who was 1éally "
aggrjeved,byhis,ordér’ as well as the conse~
quential order dated 2gth October, 1g971-
of the Panel Committee. The second
argument was that the rules did not pro-
vide for any appeal t0 the Director of
School Education”against the orders ‘of
the. Panel Committee 1and  consequently
the Director of School Education.had”
no jurisdiction whatever to interfere
with the Panel constituted by the Panel
Committee. 'The .learned - Judge accept-
ed the first argument advanced on behalf
of the appellant and “held that the order
of the Director of "School Education
dated 215t October, 1971 -was vifidted
inasmuch as the sdme. was passed "in
violation of the' principles of’ natural
justice.  Asfarasthe second argument
was.concerned, the learned Judge ' negh-
tived the same. In the view of the learned
Judge, the fact that the rules did not pro-
vide for any appeal did not take away the
power Or ‘authority of-the administrative
Head of the Department to consider the
correctness of the orders passed by the
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Panel Committee and consequently the.
Director of School Education was entitled
to entertain the appeal preferred by the
third respondent herein and _interfere
with the Panel prepared by the Panel
Committee on the representation of the
third respondent.  Even though the
learned Judge rejected the contention of
the appellant on the second point, in
view of his conclusion on the first point,
he allowed the writ petition and quashed
the impugned orders. 'The learned Judge
however pointed out towards the end of
his judgment: ’ )

“It is open to the Panel Committee of
the District to consider the relative
. claims of the petitioner and the third
respondent as also the other members
who were inducted in the Panel for the
year 1969-70 and prepare the Panel in
accordance with law after hearing
the parties before them and those who.
are likely.to be affected thereunder”.

As against this order of Ramaprasada
Rao, J., the third respondent herein
preferred W.A. No. 144 of 1972 and that
writ appeal was dismissed at the stage of
admission by a Bench of this Court, to
which one of us was a party. . Itis there-
after the present appeal has been prefer-
red by the petitioner in the writ petition.

2. After the writ petition was allowed
by this Court, the Panel Committee passed
a fresh order on 24th July, 1972. 'The
order reads as follows:

“«This office proceedings Re. Na. 51-81/
70, dated 2g9th October, 1971 recon-

stitution the Panel for 1969-70 with-

the following names is hereby cancel-
" led.

A list
B list

nil

1. Tmt, Lily Isaiah

2. Tmt. §. Vedavalli

3. Tmt. N, K. Saraswathi

2: The original Panel drawn an 17th-

March, 1 70 for 196g9-70 with the
following names stand(s).

() Tmt. S. Vedavalli
N. K. Saraswathi”,

It is to_quash this order, W.P. No. 2066
of 1972 'has been preferred by the third
respondent in this appeal, W.A. No. 347
of 1972.

(2) Tmt.
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4. - Mr. K. Alagiriswami, learned Counsel
for the appellant, contends that in so
far as the matter is covered and regula-
ted by statutory rules and in so far as
those rules do not provide for any appeal
against orders of the Panel Committee,
the Director of School Education could
not claim to exercise any administrative
power with reference to such matters and
consequently the appeal preferred by the
third respondent to the Director of School
Education was incompetent and the order
passed by the Director of School Education
was totally without jurisdiction. In
support of this contention, the learned
Counsel relied on'a decision of a Full
Bench of this Court in K. Nagarainammal
v. 8. Ibrakim Saheb and another'. In that
judgment, the Full Bench of this Court
has held: :

““Where a statute takes over and
occupies a field previously not regulated
by legislation, the rights and powers
conferred and the obligations imposed
by the statute must be worked out within
the statutory framework. I1f a statute
confers a particular right and prescribes
_a particular mode for its enforcement,
enforcement of the right must be sought
in that mode. If it is to be enforced
by a suit, then a suit must be filed;
if it is to be vindicated by an appeal,
then an appeal must be preferred to the -
specified authority. If no appeal is
provided for but only a right of revi-
sion, then that remedy must be scught
in aid, Conversely, if no appeal or
revision is providec{ for, then the order
of the original authority -cannot be
interfered with and that order would be’
the first and final Order.” .

An argument similar to the one which
found favour with Ramaprasada Rao, J.,
namely, an administrative superior in the
exercise of his power of superintendence
can scrutinise the orders passed by a
subordinate authority was  advanced
before the Full Bench. The argument as
referred to0 by the Full Bench itself is in
the following terms:

“All the administrative and executive
acts of any authority under the Govern--
ment are subject to the overall control
of the Government; the power of the

1. I.L.R.(1955) Mad.460:(1955) 2 M.L.J.<9:
A.LR. 1955 Mad. 303. ;
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. Government to. interfere and revise
. the orders of those subordinate autho-
- rities is derived from the power of the
Government to govern. Where the
. power exercised by the -authorities
* subordinate to the Government mey. be
- described as judicial or quasi-judicial
process, Government may not have
power to intervene. But where it is
ndt. of such a nature but is purely
. administrative in character, the Govern-
. ment have power t0 interfere”.

The Full Banch rejected this argument
also. The Full Bench pointed out:

. “The contention is opposed to.what
seems t0 us to be a sound rule, that
.where the statute has. made provision
in respect of particular matters, it is
to the statute that we must look for the
determination of the rights of indivi-
duals and not to the 'vague and.inde-
finite background of the overall powers
of the Government”,

In this particular case, as we have pointed
out already, the proceedings were said
to be taken by the panel committee pur-
suant to the rules framed by the Govern-
ment undsr sections 70 and 199 (2) (a)
of the Mdras District Brards Act, 1920.
Admittedly those rules do not provide
for any appzal against the orders of the
panel committee to the Di-ector of School
Education.  Consequently, . the only
qusstion that arises for considerations is,

whether, notwithstanding the absence of

any provision for appeal, the Director of
School Education has’ any power to
entertain an appeal against the orders
of the panel committee, Tae decision
of the Full Banch to which we have drawn
attention already is a complete answer
to this question. According to the judg-
ment of the Full Bznch, once the matter
is governed and regulated by statutory
provisions or the rules made thereunder,
there is no scope for the exercise of any
power of administrative supsrintendence
outside the provisions of the Act or the
rules. Onace the rules .do not provide
for an appeal or revision, the original
srder is intended to -be final and cannot
o¢ interfered with by the so-called exer-
ise of powers of administrative super-
ntendence and in the words of the Full.

In view of this Full Banch
Mr. K. K. Venugopal,

inal ordar,
judgment,

3
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learned Counsel for the third respondent,
could not sustain the conclusion of the
‘earned Judge in this behalf.

4. On the other hand, Mr. K. K.
Venugopal sought to attempt a fresh
argument. According t0 him, the District
Boards came to an end on e2nd Octeber,
1961 and the District Brard schools were
taken over and managed by the Collector
till 1963 and thereafter they became:regu-
lar Government schiools and conse-
quently the rules referred to above,
namely, the rules framed under the
Madras District Boards Act, 1920, have
no application and therefore we must pro-

- ceed on, the basis that there are no rules

at all governing the matter in question..
We are unable to accept this argument for
the simple reason that the entire proceed-
ings before the learned Judge as well as
the case of the parties even in W.P.
No. 2066-0of 1972 have been rested only
on the rules framed by the Government
under the statutory provisions of. the
Madras District Boards Act, 1920, refer-
red to already. Consequently, we are
unable to entertain this argument for the
first time and we hold that the learned
Judge erred in coming to the conclusion
that, the Director of School Education in
the exercise of general pcwers of supe-
rintendence could entertain an appeal  at
the instance of the third respondent against
the order of the panel committee consti-
tuting the panel for the year 1969-70.

5. The result is, the writ appeal is
allowed and the orders impugned in W.P.
No. 85 of 1972 will stand quashed ir toto
on the ground that the former order
was without jurisdiction and the latter
one based upon the former one also will
have no validity.,

6. Writ Petition No. 2066 of 1972.—
As far as this writ petition is con-
cerned, we' have already extracted the
order sought to be quashed. Tne result
of the order of the learned Judge in
W.P. No. 85 of 1972 as well as the order
in the-above writ appeal will be that the
order dated 21st October, 1971 of the
Director of School Education and the
order dated 29th October, 1971 of the
panel committee cease to exist. ‘If
s0, the original order dated 17th March,
1970 of the panel committee constituting
a panel consisting of Tirumathi Vedavalli
and the appellant in W.A. No. g47 of-
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1g72 willstand. In the impugned order,
the panel committee has just preserved
this position. We "have extracted the
impugned order already. That order
cancels the order passed by the panel
commifttee . on, 29th  October, 1971,
consequent upon the order of the Director
of School Education dated 21st October,
1071, and restores its original order dated
17th March, 1970 constituting a panel
for 1u69-70 comprising of Tirumathi
S. Vedavalli and the appellant in-W.A.
No. 347 of 1972. 'Though this order was
really supérfluous, because that was the
result of the orders of this Court quashing
the order of the Director of School Edu-
cation dated 21st October, 1971 and
the consequential order of the panel
committee dated 2gth October, 1971,
on the ground of superfluity, it is not
necessary to quash the said order.

. However, Mr. K. K. Venugopal,
learned Counsel for the petitioner, put
forward two arguments in suy port of his
contention that this order has to'be quash-
ed. One is,- Ramaprasada Rao, J., in
his observations in the judgment in W.P.
No. 85 of 1972, directed the panel com-
mittee to constitute a panel afresh, after
giving an opportunity to all the parties
concerned and that procedure has not
been followed. The second is, the impug-
ned order was passed only by the Ghief
Educational Officer and not by the panel
committee consisting of the Ghief Edu-
cational Officer and the Inspectress of
Schools. ) :

8. As far as the first argument is con-
cerned, we are unable to hold that Rama-
prasada Rao, J., in his judgment in W.P.
No. 85 of 1972 gave a direction to the
panel committee to go into the panel
for 1969-70 afresh after giving an oppor-
tunity to all the partics concerned. Expres-
ly the learned Judge’s order quashed
the order of the Dircctor of School Educa-
tion dated 21st October, 1971 and the
order of the panel committee dated 29th
October, 1971. The leained Judge did
not either expressly or by implication
interfere with the order dated 17th March,
1970 of the panel committee, namgly
the original order. We may also point
out that the learned Judge could not have
interfored with that order, bccause
Tirumathi Vedavalli, who was one of
the persons included in the panel and
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who was ranked as No. 1, was not a party
in 'W.P. No. 85 of 1972 and consequently
she had no opportunity of putting for-
ward her case .in support of that order
of' the panel committee. Therefare, all
that the learned Judge should have
intended to do when he made the observa-
tions extracted above, was to point out that
the * Director of School Education will
be at liberty to go into the matter afresh,
because the learned Judge had quashed
the order only on the ground that he had
passed the order without giving an oppor-
tunity to the appellant in the writ appeal
and had held that the Dircctor of School
Education. had jurisdiction to entertain
the appeal and deal with the same. But
we have held that, the Director of School
such jurisdiction.
Consequently, in our opinion, the obser-
vations made by the learned Judge in his
judgment in W.P. No. 85 of 1972 which
we have extracted already, cannot be
given eflect to, in view of our conclusion
in the writ appeal.

g. As far as the second argument is
concerned, no such case has been put
forward at any stage so far and in all these
proceedings, ‘the parties have proceeded
on the basis that the orders were passed
only by the panel committee consisting
of the Chief Educational Officer and
the Inspectress of Schools and not exclu-
sively by the Chief Educational Officer.
Even in the affidavit filed in support of
W.P. No. 2066 of 1972, no such case has
been put forward and therefors the res-
pondents had no opportunity of explain-
ing the position with reference to any
such -allegation and consequently we
are not able to entertain such an argu-
ment at this stage.

10. The result is, the writ petition fails
and is dismissed. . We make it absolutely
clear that we do not express any opinion
on the merits as to the corcectness or
otherwise of the panel prepared by ‘the
pancl committee originally on 17th March,
1970 for the year 1969-1970. . ’
1x. There will be no order as to costs
gither in the writ appeal or in the writ
petition. ’
S.J. Appeal cllowed.

. " Petition dismissed.
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IN THE HIGH COURT OF JUDICA-
TURE AT MADRAS.

Present:—P. S. Kailasam and- N. S.
Ramaswami, 7. . :

Anthony Servai . Z Appellant*
0. -

Pethi Naicker and others Respondents,

Anthony Servai .. Appellant |
o.

Kulandama Naicker (died)

and others : Respondents-

ard

Narayana Koﬁar and otﬁers
Appellants

2.

Shanmughasundarathammal -
.+ Respondent,

Hindu Succession Act (XXX of 1956),
sectior.s 6, 8—Suit for recovery of possession—
Female limited owner alienating property—
Aot XXX of 1956 coming into force after
alienat:on—Death of female limited owner—
Succession to property—'‘Male Hindu dying
intestate’’— Meaning of—Scope of sestion 8—
Prospective and not retrospective. .

Though a Hindu last male-holder’s
physical death was on a particular date,
for the purpose of determining the order

of succession fictionally he would be.

deemed to have died only on the date on
which the intervening limited owner died.

L ANTHONY ‘SERVAI 3. PETHI NAIOKER
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Succession to a male Hindu was a matter
undoubtedly provided for ir the - Act
(XXX of 1956). Hence the old textual
Hindu law could not be looked into ‘for
ascertaining the reversionary heirs of the
male Hindu to whose estate succession
opened after the commencement of-the
Act, merely because the physical death
of the man had occurred prior to the
commencement of the Act.

[Paras. 20 and 21.]

Difficulty arises where a female Hindu
taking as a limited owner the estate of a
male who dies nrior to the commencement
of the Act XXX of 19r6), alienates
the estate (prior to the commencement
of the Act) and dies subsequert to the
commencement of the Act. To such
a case saction 14 of the Act is not applica-
ble bacause the property is not possessed
by the female Hindu as contemplated
under that section. Succession to the
estate’ no doubt opens on the date on
which she dies, but the property remains
that of the last male holder who died
prior to the commencement of the Act,
inasmuch as the female Hindu who held
only a limited estate in the property was
not possessed of the same at the com-
mencement of the Act. Therefore succes-
sion is to- be traced to the last male holder
as if he died on the date on which the
limited owner died, even though the
physical death of the last male holder
had occurred very much prior to the
commencement of the Act. [Para. 24.]

When the Legislature codified the law.
of succession relating to Hindus dying
intestate, it was not. possible to say that

they intended that the old téxtual Hindir ~y,
law would-apply in a ¢ase where the succes-i}/
sion opened very much after the com- ¥

Therefore, to apply section 8 (of Act XXX
of 19s6) to a case where the physical

death of the last male-holder happened
prior to the commencement of the Act, it
1s wholly unnecessary to construe section
8 as retrospective in character. In such
a case because of the fiction referted to
above, the term ““male Hindu dying intes-
tate’’ occurring in section 8 would have
reference only to the date on which the
limited owner died. In other words, in
such a case, the male Hindu died intestate
only on the date on which the limited
owner died. [Para. 19.]

*S.A. Nos. 1076 and 1088 of 1970 and
LP.A. No. 6 of 1972, 2nd May, 1973,

S

mencement of the Act. That in a case,
where a limited owner intervened, succes-
sion to the estate of the last male holder
opened on the date on which the limited
owner died, would not be disputed.

- [Para. 25.]

In a case where a Hindu coparcener died
intestate after the commencement of the
Act -leaving a female relative specified
in Class I of the Schedule, etc., his interest
in the coparcenary would not devolve
by survivorship (though it would have so
devolved but for the coming into forge
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of the Act)-but as per the provisions
contained in section 8 of the Act. . To the
extent section 8.is linked with section 6,
one has to-Jook to scction 8, but there
would be no zice versa. In other words,
to determmc the meaning of the expres-
sion “a male Hindu dying intestate’

occurring'in scction 8, section 6 is not
to be tacked on. [Para. 27.]

The cxpression ‘‘a male Hindu dying
intestate’’ would relate to the date of the
physical death of the man, only if 011 that
date the succession to his cstate finally
opened and not to a case where a limited
owner inte~vencs and keeps the reversion-
ary succession in abcyance as it were,

[Para. 28.]

In holding that section 8 would be appli-
cable to a case of a male Hindu whose
physical death occurred prior to the Act
but succession to his estate opcned afier
the commencement of the Act, the Court
was not giving retrospective effect to
section 8 as the material point of time
was tbe date when the succession opened,
viz., the death of the female Hindu who
intervened. ' [Para. 30.]

Cases referred to :—

Sampath Kumari v. Lakshmi Ammel, T.L.R.
(1962) Mard. 832: (1962) 2 M.L.J. 464:
AILR. 1963 Mad. 50; Erramma v.
Veerupana, A.L.R.. 1966 S.C. 1879: (1966)
2 S.C.R. 626: (1967) 1 S.C.J. 746; Fatek
Bibi v. Charandas, (1970) 2 S.G.J. 629 :

(1970) 2 An.W.R. (5.C.) 116: (1970) 2
M.L.J. (S5.G.) 116: A.I.R: 1970 S.C. 789;
Duni  Grand v. Mst. Anarkali, (1946) 2
M.L.J. 290; 73 L.A. 187: AILR. 1946
P.C. 173; Kempich v. Girigamma, AIR.
1966 Mys. 189; Chaturbhuj Pradan v,
Sorbeshwar Vardsh, AIR. 1967 Pat. 138;
Forndebi v. Upendra Sahu, A.LR. 1968
Orissa 187 ; Bepin Behari v. Smt. Laksh-
mosona Dassz, A.LR. 1959 Cal. 27; Ratan
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Mt. Tare v. Darshan Singh, A.LR. 1960
Punj. 145; Remulu v. Narayana, AILR
1965 A.P. 466: (1965) 2 ALW.R. 1113
Harbhaj v. Mohen Samgh, AIR: 1667 PunJ
184; Satyansrayena v.  Seetemma, ALR.
1972 Mys. 247; Lackman v. Thenia, A LR,
1972 H.P. 62; Shanmughasundarathammal v.
Narayana Konar, 85 L.W. 678: (1972) 2
M.L.J. 336; Renuka Balav, Aswini .l_’i'zgmar
ALR. 1961 Pat. 498,
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S.4. Nos. 1076 and 1088 of 1970.

Appeals against the ‘decree of the Court
of the Subordinate Judge, Dindigul in
Appeal Suit Nos. 162 and 172 of 1967
preferred against the decree of the Court
of the District Munsif of Dindigul in
Original Suit No. 308 of 19865.

L.P.A. No. 6 ¢f 1972.

Appeal under clause 15 of the Letters
Patent against the decrce of the Hon’ble
Mr. Justice "Ramanujam dated 17th
Decembrer, 1971 in S.A. No. 1439 of 1969
preferred against the decree of the Court
of the Subordinate Judge, Tuticorin in
A.S. No. 14 of 1968.

R. Desikachari, S. Krishnamurthy, R. Gopala-
krisknan, K. Alogumalai, A.G. Thevar and
S. Rabindranath, for Appcllant.

K. Sarvabhauman and R. Nandakumar, for
Respondents.

The Court delivered the following

JupeMeENT:—These two Second Appeals
arise out of-O.S.-No. 308 of 1965 filed
by the plaintiffs claiming to be the necarest
reversioners to the estate of one Pethi
Naicker, a minor, who died in or about
1944. Onthe death ofthe limited owner
(mother on 8th February, 1965) who
succceded the last male holder (the
minor) in 1944 the reversion opened and
the plaintiffs have sought to recover posses-
sion from the defendants of the A4 to H
schedule propertics. The main question
to bn considered is whether section 8 of
Act XXX of 1956 is applicable to a case
where a limited owner who having parted
with posscssion of the properties of the
last male holder inherited by her before the
coming into force of Act XXX of 1956,
dicd after the coming into force of the
Act. In order to appreciate the conten-
tions - raised, it is necessary to set out
bricfly the facts, which are as follows.

2. The suit properties originally belon-
ged to Appi Naicker, who dicd in or about
1942 leaving behind him his only son
Pcthi Naicker, a minor, who.also died
In or about 1944 and was succceded by
his mother Pappammal, who was in
possession and enjoyment of the same
till she alicuated the same in 1949 in
favour of her ncarest relations and died
in 1965. The plaintiffy as.reversioners
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filed a declaratory suit: (O.8.No. 335 of
1949) against Pappammal and the alie-
nees contending that the said alicnations
are not binding on the revérsioners and
the said suit was decreed on 13th S :ptem-
ber, 1950, the Court holding that the said
alicnations are not valid after the lifetime
of Pappammal. The said Pappammal
died on 8th Fcbruary, 1965 aad on her
death the plaintiffs as the nearest rever-
sioners to the estate of the last male holder,
Pethi Naicker (minor) have filed the
present suit for recovery of possession of
the suit properties.

3. The first defondant, who is the alienee,
contested the suit on the ground that the
sale deed in his favour is true, valid and
fully supported by consideration, that he
is not bound by the decree in O.S. No. 335
of 1949 to which he was not a party, that
in any event he had spent Rs. 2,500 in
making the suit properties fit for garden
cultivation, that he has converted them
into nanja lands, that he has further
dug a well in the 4 schedule properties
and put up stone construction, that the
houses  constructed were worth about
Rs. 1,000, that he had also put up a
granite stone’ cmbankment at a cost of
Rs. 600, that he had acquired title to the
A schedule by adverse possession, that
the suit was barred by limitation and that
the plaintiffi were not catitled to recover
possession without paying costs of the
improvements effucted.

4. Defendants g and 4 contended that
Pappammal had othied C schedule pro-
perties to the third defendant and the D
schedule properties to the fourth defen-
dant, that they are in possession of the
said propertics as othidars and that the
othi debts not having bren discharged
by Pappammal, the plaintifis are not
entitled to possession without redemption.

5. Defcudants 2 and 5 remaincd ex parte’
The sixth defindant filed a written state-
ment countending that the plaintiffs arc
not the nearest reversioners, that she is
the daughter of Venkattammal, the
sister of ate Pethi Naicker (senior), that
Pappammal became the absolutc owsner
of the properties of late minor Pethi
Naicker by virtue of section 14 of Act
XXX of1956, thatshe aloneis the heir,
who is entitled to the suit properties by
virtue af section 15-of the said. Act, that
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Pappammal had ‘also ' devised the suit
property in her favour under the regis-
tered will dated 2nd Decembnr, 1964, and
that the decision in O.S. No. 335 of 1946
is not binding on her in view of Act XXX
of 1956.

6. The plaintiffs filed a reply statcment
contending that the first defundant pur-
chased the A schedule propertics with
knowledge of the decree in O.S. No. 335
of 1949 and in spite of the objections of
the plaintiffs and their uotice, that the
deepening of the wall was -done after the
issun of the plaintiffs’ objections, the cost
of which. could not have exceeded Rs. 50,
that he has not levelled up the lands, that
the othi deeds have baen brought about
by the aliences under the sale deed
dated 7th Sepiember, 1959, that Pappam-
mal had no interest in the suit properties
at the time when the Hindu Succession
Act XXX of 1956 came into force, that
the sixth defendant is not the heir and not
entitled to the suit properties and that
the alleged will in favour of the sixth
defendant is not valid .

%. The trial Court decreed the suit and
directed the plaintiffs to pay Rs. 3,750
being the valuc of improvements cffécted
by the first defendant and permitted
the first defendant to_remove the super-
structures put up by him. ’

8. Aggricved by the said judgment and
decree the plaintiffs as well as the first
defendant filed A.S. No. 162 of 1967 and
172 of 1967 to the Sub-Court, Dindigul.
Tvwo  questions arose for determination
in both the appeals. They were (1) whe-
ther the plautiffs are the reversioners to
the estate of Pethi Naicker as on the date
of death of Pappammel and (2) whether
the first defendant is entitled to the cost
of improvements cfficted by him and if so
to what amount ?- -

9. The learned Judge rclying on the
decision in Sampath Kumari v. Lakshm?
Ammal®, and . Erramma v. Veerupana®, hcld
that the plaintiffs, are the rcversioners
to the csiate of Pethi- Naicker, and are
entitled to succced on the death of
Pappammal, - (the limited owner) with

1. LIR. (1662 M=d. §32: (19€2) 2 M.L.J.
4647 ALR. 1963 Mad. 50. o

2.. ALR. 1966 S.C. 1879 ; (1966) 2 S,.GR,
626 7 (1967) 1 8.G.J. T46. SR
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reference to the law that was prevalent
prior to the enactment of Act XXX of
1956 and not the sixth defendant. who
would be the heir only if the heirship
is to be traced under Act XXX of 1956.
On the question of improvements the
appellate Court held that the first defen-
dant would not be entitled to the cost
of improvements as he had eff:cted such
improvements only after being put on
-notice by the plaintiff: of his defective title.
In the result A.S. No. 162 of 1967 was
allowed and A.S. No. 172 of 1967 was
dismissed. The above two second appeals
are filed by the first defendant. -

10. - The question -that arises for consi-
deration in the above Snrcond Apprals
is whether succession on the death of a
limited owner, who has parted with the
proprrty to which she succeedad h~fore the
coming into force of the Hindu Succession
Act, but who died after the Act had come
into force, is governed by section 8 of the
Act or whether the Hindu Law prevailing
prior to the coming into. force of the
Act, will apply. TItis the common case
that the limited owner did not diz posses-
sed - of any property to which section 14
of the Act world be applicable. It is
also the common case that the plaintiffs
are the nearest heirs of the last male-
holder, the succession to whose proterty
opened on the death of the limited owner
and that if section 8 is applicable, the
plaintiffs will be nowhere.

11. Tt may be seen that under the old
Hindu Law, when a limited owner who
succeeds to the eéstate of the last male
holder dies, succession opens on her
death, but su~cession is traceable to the
last male holder, and the fiction is that
the last male holder who actually died
long ago is deemed to die. simultaneously
with the limited owner. The said-fic-
tion is applicable only for the purpose
ascertaining who the nearest reversioners
are on the date of death of the
1imited owner. In other  wagrds, the
fictional date of death of the last male
holder and not his actual date of death
is the basis for ascertainment as to who
the reversioners of the estate of the last
male holder are. In this connection sec-
tion 4 (b) of the Hindu Succession Act,
which was referred to by Venkataraman,
J., in Sombatkkumari v, Lakshmi Ammal
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and others! hat' a material bearing, the
importance of which has been lost sight
of in several decisions taking the opposite
view. But for the recent .judgment of
the Supreme Court in - Fatch Bibi v.
Chanrandas3, arising under the Central Act
I1 of 1929 where a similar language as that
in section 8 of the Succession Act is emp-
loyed, this question should be taken
to have bren finally decided in Erramma
v. Veerupana®. But as Ramanujam, J.
has applied the latest decision of the
Supreme Court to a case arising under
the Hindu Succession Act, it has become
necessary to consider the question as to
which of the judgments of the Supreme
Court have to be followed. It is in this
view I have comsidered the question at
some length. Before dealing with the
case-law on the point it is necessary
to set out the material portion of section
8 ofthe Central Act XXX of 1956, which
runs as follows:— '

“The property of a male Hindu ' dying
intestate shall  devolve according to
the provisions of this. Chapter”. "

The Act came into operation on 17th
June, 1956, on which date it received the
assent of the President. The language
of section 8 has to be contrasted with
the language used in sections 6 and 7 of
the Act. While sections 6 and 7 wuse
the words ‘“‘when a male Hindu dies
after the commencement of the Act”,
section 8 is singularly silent on this
matter. Apart from the different langu-
age used in that section, there is nothing
in the section itself to indicate the inten-
tion of giving a retrospective opcration
and according to the wecll recognised
canons of construction every provi-
sion is prospective unless there is an
express or-implied intention to give it a
retrospective effoct.  So far as this Court
is concerned a Division Bench consisting
of Ganapatia Pillai and Venkataraman,
JI., in  Sambathkumari v.  Lakshmi
Ammal and others!, considered this ques-
tion. Ganaratia Pillai, J., at page 52
explained certain of the observations
made by the Privy Council in Duni

1. (1962) 2 M.L.J.464: ILLR. (1962) Mad.
832 : A.I.R. 1963 Mad. 50.
116 (1970) 2 S.G.J. 629: (1970) 2 An.W.R.(5.C)
S.G:_5'18970) 2 M.LJ. (8.G.) 116 : AJ.R. 1970

2.. 789.
3. (1967)18.C,J.746: ALR. 1966 5.C. 1879,
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Chand v. Mst. Anarkeli*, and held that
having regard to the fundamental princi-
ple _that succession is never is abeyance,
the estate must vest in some heir as
soon as-the owner of the ‘estate dies
that ‘“ the estate in the present case
“vested the two widows of Muthu-
swami Chettiar the last maleholder.
The lcarned Judge made the followmg
observations at page 53:

“It is only for the. limited purpose

of ascertaining the reversionary heirs.

that a fiction has been created by which

" the deceased person is deemed to have
lived up to the date ofthe death of the
female heir who 1mmed1ate1y sicceeds
him.

It is well-known that a fiction in law
cannot be rclied upon for any purpose
other than the limited purpose for
which law has sanctioned the creation
of such fiction’.

The learned Judge ultimately eame to
the conclusion that sectio= 8 is not retros-
pective and is inapplicable to the case
on hand.

The other learned Judge, Venkata-
raman, J., dealt with this question more
fully from pages 61 and referred to the
various decisions on the point’and ulti-
mately came to the conclusion that sec-
tion 8 is not retrospectivé., Various other
High Courts took the same view. For
example Kempiak v. Girigamma®, Chatur-
bhuj Pradan v. Sarbeshwar Vardah® and
]ondebz v. Upendra Sahus. This ques-
tion came up for consideration br:fore
the Supreme Courtin Eramma v. Veeru-
pana®, Ramaswami, J., who dclivered the
judgment on b:half of the Bench obser-
ved at page 1881 as follows:—

“There is nothing in the language of
this s=ction to suggest that it has re-
trospuctive operation. The words “The
property .of a male Hindu dying intes-
tate’” and the words ‘‘shall devolve”
occurring in the section make it very
clear that the property whose devolu-
tion is provided for by that section

19‘%&5 (1946) 2 M.L.J. 290 : 73 1.A. 187 = AILR
2. AIR 1966 Mys. 189.
3., A.LR.1967 Pat. 138.
4, A.IR. 1968 Orissa 187.

5. (1966) 2 S.C.R.626: (1957) lS.CJ 746:

AlR.1966 5.G. 1879 .
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_mst be. tho proprarty of a person who
dies after the commencement of thc
- Hindu Succession Ast. Reference may
_ be made, in this connection, to section

6 of the Act which states: ‘

“When a male Hindu dies after the
commencement of this Act, having
at the time of his death an interest
in a Mitakshara coparcenary property,
his interest in the property shall devolve
by survivorship upon the surviving
members of the coparcenary and not
in accordance with this Act: -
Provided that if the deceased had left
him surviving a femle relative specifi=
ed in class I of the schedule or a male
relative specified in that class’ who
claims through such female rclative,
the interest of the deceased in the.
Mitakshara coparcenary property shall
devolve by testameuntary or intestate
succession as the case may be, under
this Act and not by survivorship ’

Itis clear from the express language.
of the section that it applies only to
coparcenary property of . the male
Hindu holder who dies after the com-
mencement of the Act. It is manifest
that the language of section 8 must be
construed in the context ofsection 6 of
the Act. We accordingly hold that the
provisions of section 8 of the Hindu
S iccession  Act are not retrospective
in operation and where a male Hindu
died b:fore the Act came into force i.e.,.

whore succession opened before the Act,
section 8 of the Act will have no appli-
cation”’

13. On’ the other line there are a few
decisions commencing from Bopin Behari
v. Smt. Lakshmosona Dassil, taking the
opposite view viz., that the Act is retros-
pective, that is to say, that section 8 of the.
Act will apply to such cases and I shall
briefly refer to a few of them: Ratan
Kumariv. Sundarlal®, Mt. Taro v. Darskan
Singh®, Ramulu v. Narayana* and Herbhaj v.
Mbhan Singhs. 1 may observe that the
lerarned Judges in Harbhaj v. Mohan Sirgh
case®, decided after the decision of the
above Supreme Court case did not refer

1. AILR.1959 Cal.27.
2. A.LR. 1959 Cal. 787,
3. AILR. 1960 Punj. 145.
11‘} ALR, 1965 A.P. 466: (1965)2 An.W.R.
s, A.I.R 1967 Punj. 184,
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to the decision of the Supreme Court in
Eramma v.  Veerupana',  Similarly in
Satyancrayana v. Sitamma2, the learned
Judge without referring to Eramma v.
Veerupanal, came: to the same conclusion.
Recently a Full Bench of the Himachal
Pradesh High Court in - Lackman v.
Thunia3, has without referring to either
of the two Supreme Court decisions
referred to above come to the same con-
clusion.

14.  As already stated, the Supreme Court
has finally expressed in  Eramma v. Veeru-
panal, that scction 8 is only prospective.
Howover, the Supreme Court in  Fatsh
Bibi v." CGiarandas®, had occasion to con-
sider a sirnilar languge in the Hindu Law
of Inhcritance (Amcndmert Act 1929).
The question which arose in the case was
whether the Hindu Law of Inheritance
(Amendment Act, 1929) applied only to a
casc of a Hindu female dying intestate on
or after 21st Fcbruary, 1929 (when the
Act came into force) or whether it applied
to a casc of a Hindu malc dying intestate
before the Act came into operation and
succeeded by a female heir who died after
that date. * Vaidialingam, J., who deli-
vered the Judgmeut of the Court in
construing the 1929 Act, the langugas of
which is similar to the laiguage cmployed
in section 8 of the Hindu Succession Act,
held that the Act applied -also to the case
of a Hindu male dymng intestate before the
Act camec into operation and is succecded
by a female heir who dicd after the Act
cam: into . force. The lcarned Judge
relied on the decision of the Prviy Council
in Lala Duni Chand v. Mt. Anar Kali5,
wherein the words “dying intestate’” was
interpreted as descriptive of the status

of the deccased and having no reference’

to the time of the death of the prepositus.
The learned Judge,
refer to Eramma v.. Veerupanal, rendered
under section 8 of the Hindu Success-~
sion Act but came to - the opposite con-
clusion.

sundarathammal v. Narayana Konar and

- 1. (1966) 2 S.C.R. 626: (1967) 18.G.]. 746:
ALR. 1966 S8.C. 1879. h

2. A.J.R.1972 Mys. 247.

3. AILR. 1972 H.P. 62. -

4. (1970‘ S.G.J. 629 : (1970) 2 AnWR.
(8.G.) 116 : (1970) 2 ML_]' (s.C.a 116 AIR.
1970°S.C. 789

5. (1946) 2M LJ 290 : 74IA 187 A.IR."
1946 P.C. 173. -
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otherst, applied the latest- decision of the
Supreme Court to a case arisiag under
sectionr 8 of the Hindu Succession Act

.and held that section 8 is prospective in

operation and that the plaintiff, who was
the one most nearly rclated to Sudalai-
muthu, the last male holder at the time
of the death of Somu Ammal, became
entitled to the suit properties, (the date .
of the actual death of the last male holder
not being relevant). The Supreme Court
having fully considered the question whe-
ther section 8 is retrospective or not in
Eramma v. Veerupana®, the question now
arises as to how far the said decision has
breen affected by Fateh Bibi v. Giarandas®
That is a matter which requires consi-
deration. Ramanujam, J., however, grant-
ed. leave in the second appeal decided
by him and I understand that an appeal
has been filed against that. Judgment.
The question raised is of considerable
importance and likely to recur frequently
and an early a.uthonta.tlvc determination
of this question is desirable.. I, therefore,
consider that this is a fit matter to be
decided by a Division Bench. The papers
may, thercfore, be placed before my
Lord, the Chief Justice, for posting the
appeal before a Division Bench. The
Lette:s Patent Appeal against the Judg-
ment  in Shaimughasuna’arathammal v
Narayana Konar aid others!, may also be
posted . along with this appcal.

On the second appeals coming before the
Division Bench consisting of Kallasa.m
and N. S. Ramaswami, JJ. .

The Judgment of the Court was delivered
by . .

N. S. Ramaswami, F.—The question
that arises in the two Second Appeals
and the Letters Patent Appcal is one and
the same, oiz., whether the provisions of
the Hindu Succession Act (XXX 0f 1956),

hereinafter referred to as the Act, or the
textual Hindu Law, which was in force
prior to the-coming into force of the Act,
have to be applied for determining the
reversior ers in a case where the last male

“-1. -85 L.W. 678 : (1972) 2 M.L.J. 336. '
2. (1966) 2 S.C.R., 626 (1967)" 1S.C.J. 746+
ALR. 19essc 1879.

3. (1970) 2 An.W.R. (S.C) 116: (1970) 2
M.L.J. (8.G.) 116: (1970) 2 S.C.T. 6
1970°S.C.789. (s70) 1. 629 2 ALR.

4. (1972) 2 MLJ 336 : 85 L.W. 678.
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prior to the coming into force of the Aét,
died after the coming into force of the
Act. : '

16. The two second appeals arise out of
Original Suit No. 308 of 1965 on the file
of the Gourt of District Munsif, Dindigul,
which’is one’ filed by the two plaintiffs
in that suit as reversioners of one Pethi
Naicker, a minor, who died in the year
1944, for the recovery of possession of the
properties of the said Pethi. On'Pethi’s
death in the year 1944, his mother Pap-
pammal succeeded to his estate as a limi-
ted owner and she alienated the several
items of suit properties. The property
described in the 4 schedule to the plaint
has been sold to the 1st defendant in the
-case. . Other items had been alienated
in favour of defendants 2 to 5, butwe are
not concerned with those items in the
second appeals. Pappammal died on
8th February, 1965. Asfaras 4 Schedule
property is concerned, the 1st defendant,
the alienee, inter alia contended that
Pappammal having died after the Act
came into force, the reversioners of
Pethi, the last male holder, “should be
determined as per the provisions of the
Act and not in accordance with the textual
Hindu Law which was in vogue prior to
the coming into force of the Act and that
under the provisions of the Act, the two
plaintiffs would not be the nearest rever-
sioners of the last male holder as on the
date of the death of Pappammal, the
limited owner. Muthammal, impleaded
as the 6th defendant, is the last male
holder’s sister’s daughter who would be a
class IL heir as per the provisions of the
Act. The two plaintiffs are the som’s
sons of one Kolandama Naicker who is the
brother of the paternal great-grand-
father of the last male holder. If the
provisions of the Act are applicable,
admittedly the plaintiffs would be owners
in the picture. The 1st defendant further
contended that in any event, he should
be paid the monies spent by him for
improving the property before he is
dispossessed of the property. The trial
Gourt found in favour of the plaintiffs
regarding the question whether they are
entitled to possession of the property,
but held that the plaintiffs are bound to
pay a sum of Rs. 3,750 to the 1st deferdant
towards improvements carried out by him,
before getting possession, The plaintiffs

4
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filed A. S. No. 162 of 1967 on the file of
the Court of Subordinate Judge, Dindigul,
against that portion of the decree of the
trial Court which was against them viz.,
the direction to the plaintiffs to pay a
sum of Rs. 3,750 to the 1st defendant as
a condition precedent to get possession of
the property.” The 1st defendant filed
A.S. No. 172 of 1967 on the file of the
same court challenging the decision ofthe
trial Gourt that the plaintiffs are entitled
to possession of the property. 'The two
appeals were heard together by the learn-
ed Subordinate Judge, Dindigul and he
concurred with the view of the trial Court
that the plaintiffs are entitled to possession.
Both the Courts found that the reversio-
ners. entitled to get the estate of the last
male holder are to be determined only as
per the textual Hindu Law which was in
vogue prior to the coming into force of
the Act and not under the provisions of
the Act. The first appellate Court further
found - that the 1st defendant is not
entitled te claim the value of the improve-
ments carried out by him. Therefore the
first appellate Court allowed A.S. No.
162 of 1967 filed by the plaintiffs and dis-
missed A.S. No. 172 of "1967 filed by the
1st defendant. The two second appeals
are by the Ist defendant, Second appeal
No. 1076 of 1970 being against the dis-
missal of A.S. No. 122 of 1967. by the
first appellate Court and Second Appeal
No. 1088 of 1970 being against A.S. No.
162 of 1967 which has been allowed by
the first appellate Court.

17. .The two second appeals came up
before Raghavan, J. and the learned
Judge, after referring to a number of
decisions and particularly to two decisions
of the Supreme Court one in Eramma .
Veeruppana® and the other in Fateh Bibi v.
Charandas®, made a reference that the
two second appeals be posted before a
Division Bench for the decision of the
question whether section 8 of the Act
would be applicable in the case of a male
Hindu whose physical death occurred
prior.to the coming into force of the Act,
but the limited owner alienating the
estate prior to the coming into force of
the Act died after the coming into force
of the Act. The learned Judge felt that

1. (1967) 1 S.G.J. 746 :
1879. ‘
2. (1970) 2 8.C.J. 629: ALR. 1970 S.G. 789,

AILR. 1966 S.C.
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“there .was conflict of opinion. regarding
Ihis question in the two decisions of the
- Supreme Court referred to above and that
. iswhy the reference has been made.

18. Letters Patent Appeal No. 6 of 1972
arisés out of a different matter’ turning
on a similar question. That isagainst
the decision of Ramanujam, J., in Second
Appeal No. 1439 of 1969 which is reported
in Shanmughasundarathammal v. Narayana
Konarl. * There the learned Judge found
that in view of the decision of the
Supreme Court inFateh Bibi v. Charandas?,
_section 8 of the Act would be applicable
even in a case of a male Hindu whose
physical death occurred prior to the com-
ing into force of the Act, provided the
limited owner, who got the estate and
alienated the same before the coming
into force of the Act, died after the com-
mencement of the Act: As the question
that arises in the two second Appeals
as well as in the Letters Patent Appeal
isone and the same, they were heard
together., - I

¥9. In'the two second appeals, admittedly
the -two plaintiffs would be the nearest
reveisioners of the: last male holder Pethi
(who died as a minor in the year-1944),
if the textual Hindu Law is applied:
Similarly, if the provisions of the Act
are applicable, then the 6th defendant,
who is' the- last male holder’s sister’s
daughter, would be the nearest reversioner
ds she is one of the Class IT heirs under
the Act who getprecedence over agnates.
Section 4 (1) of the Act is as follows: -

"““Save as otherwise “expressly provided
" in this Act—. .

- (@) .any text, rule or . interpretation

. of Hindu Law or any custom Or usage

- ag partof that law in force immediately
before the commencement of this Act
shall cease to have effect with respect
to.any matter for which provision is
made in this Act; L

{6) - any other law in force' immediately

before the commencement of this Act

.shall cease to a2pply to Hindus in so far

_ as it is inconsistent with any of the pro-
visions contained in this Act”.

1. (1972) 2 M.L.J. 336 : 85 L.W. 678, -
.2, (1970) 2 8.G.J. 629 + ALLR. 1970 5.C. 789.
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‘death of the last male holder happened
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Section 8 of the Act relates to the general
rules of succession in the case of males and
itis as follows:

“The. property of a male Hindu dying
intestate shall devolve according to the
~-provisions of this Chapter:

(a) firstly, upon the heirs, being the
relatives  specified in class I.of the
Schedule;: . . :

(8) Secondly, if there is no beir of
Class I, then upon the heirs, being the
relatives in class IT of the schedule;

(c) thirdly, if there is no heir of any
upon the
agnates of the deceased; and '

(d) lastly, if there is no agnate, then
upon the cognates of the deceased”. -

Whether section 8 is applicable in the
case- of the estate of Pethi, the last male
holder, is the question, We are quite
clear that it does. In holding so, we do
not say for a moment that section 8 is
retrospective in character. It is true
that minor Petbi died long prior to the
coming into force of the Act. But
his mother Pappammal intervened as
2 limited owner -and she died onlyin
the year 1965 after the coming into-force
of the Act: The succession to the estate
of minor Pethi. undoubtedly opened on
8th February, 1965, the- date on which
Pappammal, the limited owner, died.
It is settled law that even thcugh .the
last male holder’s physical death is on a
particular date, for the purpose of deter-
mining the order of succession fictionally
he would be deemed to have died only
on the date on which the intervening
limited 6wner dies. Therefore, to apply
section 8 to a case where the physical

prior to the commencement of the Act
but succession to his estate opened only
after the commencement of the Act
(as in the present case), it is wholly un-
necessary to construe section 8 as. retros-
pective in character. Because of the
fiction referred above, the term “male
Hindu dying intestate” occurring in
section 8 would, in the case of the male
Hindu dying prior to the commencement:
of the Act but succession to his estate
opening after the commencement of the
Act, have reference only to the date on|
which the limited owner dies. In other|
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words, in such a case, the male Hindu
dies intestate only on the date on which
the limited owner dies.

20. The Act is a codifying law relating
to intestate succession among Hindus.
Section 4 of the Act says that the law
relating to succession among Hindus that
was in force prior to the commencement
of the Act shall cease to have effect in
respect of matters for which provision has
been made in the Act. Succession to a
male Hindu is a matter undoubtedly
provided for in the Act. That being so,
we are unable to see how ‘the old textual
Hindu Law can be looked.into for ascer-
taining the reversionary heirs of a male
Hindu regarding whose estate succession
opens after the commencement of the
Act, merely because the physical death
of the ‘man had occurred prior to the
commencement of the Act.

21. The question whether section 8
would apply to a case where the physical
-death of a male Hindu occurs prior to the
commencement of the Act, arises only
where a limited owner takes the estate,
alienates the same prior to the commence-
ment of the Act and dies subsequent to
" the commencement of the Act. In cases
where no limited owner takes the estate
on the death of the last male holder,
ihe estate vests in the nearest heir of the
sast male holder and the Act, which came
into force on a subsequent date, would
have no application at all to such-an
estate. 'The legislation must be taken
to be only prospective in character unless
there are clear wordsin the statute to
make any particular provision to have
retrospective operation. In cases where a
Hindu male died intestate prior to the
commencement of the Act and there was
no limited owner taking the estate, the
same would have gone to his heirs accord-
ing to the rulesof succession then in force.
The estate having thus vested in such heir
or heirs, they cannot be divested of the
estate, even though, under the statute
which comes into force subsequently, they
would not be the nearest heirs of the said
last male holder. Section 8 of the Act
is certainly not meant to be applied to a
case where the estate has already vested
in a full owner as per the rules of succes-
sion which were in force prior tc the com-
mencement of the Act, )
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22. Similarly, if the estate left by a
male Hindu who dies prior to the coms
mencement of the Act happened to be an
interest in coparcenary property and that
interest had passed on to other members
of the coparcenary by survivorship,.such
estate would not be affected in any way
by the provisions of the Act. Section 6
of-the Act, which deals with devolution
of interest in coparcenary property,
specifically says that the provision applied
to a case of a male Hindu dying after the
commencement of the Act. That is so
because the provisions are not meant to
have retrospective operation, affecting
estates which had already vested. in
aacordance with the rules of Hindu. Law
which were in force prior to the com-~

-mencement of the Act.

23. What happens in a case where a
female Hindu takes the estate as a limited
owner on the death of the last male
holder prior to the commencementof the
Act? If the estate continued to be in the
possession of such a female Hindu till the
date on which the Act came into force,
by virtue of section 14 (1) of the Act the
limited estate would get enlarged to
an absolute estate, for section 14 (1)
of the Act says that any property in pos-
session of a female Hindu, whether
acquired before or after the commence-
ment of the Act, shall be held by her as
full owner thereof and not as a limited
owner. In such a case, when the female
Hindu, who became the absolute owner
of the estate, dies subsequently, she would
be the stock of descent and succession h

to be traced to her. :

24. The difficulty arises only in a case
where a female Hindu becomes a limited
owner in respect of the estate of a male
who dies pricr to the commencement of]
the Act, then the limited owner, alienates
ths estate (prior to the commencement
of the Act) and dies subsequent to the
commencement of the Act. To such a
case section 14 of the Act is not appli-
cable because the property is not possessed
by the female Hindu as contemplated,
under that section. When, in such a
case, the female Hindu dies afier the
commencement of the Act, undoubtedly,
succession to the estate opens on the date
on which she dies. It must be remembered
that the property remains that.of the
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last male holder who died prior to the
commcencement of the Act, as the female
Hindu who got the property held only a
limited estate in the same and it never got
enlarged into an absolute estate, as the
female Hindu was not possessed of the
property after the commencement of
the Act, the same having been sold away
prior to the commencement of the Act.
Therefore succession is to be traced to
the last male holder as if he died on the
date on which the limited owner died,
even though the physical death of the
last male holder had occurred very much
prior to the commencement of the
Act. That is the situation in the present
case,

25. The property in question had been
alienated to the 1st defendant by Pappam-
mal, the limited owner, prior to the com-
mencement of the Act, but she died only
on 8th February, 1965. The reversionary
heirs of minor Pethi as on that date, viz.,
8th February, 1965, have to bc deter-
mined because of the fiction that the last
male Hindu should be deemed to have
died intestate only on the date on which
the limited owner died. Therefore taking
section 8 to be only prospective in chara-
cter, we do not se¢ why the provisions of
that section are not to be applied in the
case. If the textual Hindu Law has to
be applied to the present case in order to
find out the nearest reversioners, then it
would, in our opinion, amount to making
the intention of the legislature nugatory.
When the legislature codified the law of
succession relating to Hindus dying inte~’
state, it is not possible to say that they
intended that the old textual Hindu Law
would apply in a case where the succes-
sion opens very much after the commence-
ment of the Act as in the presemt case,
That in a case where a limited owner inter-
venes, succession to the estate of the last
male holder opens on the datc on which
the limited owner dies, cannot be disputed.
In the present case, the suit has been
filed only on the basis that succession hes
opened on 8th February, 1965, the date
on which Pappammal, the limited owner,
died. But in spite of succession so open-
ing very much after the commencement
of the Act, the plaintiffs want the Court
not to apply scction 8 of the Act to dcter-
mine who the nearest reversioners are
and they want the old textual Hindu Law
A
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to be applied. We are quite clear that
that is not possible.

26. It must be taken to be settled law
that the expression ‘“a Hindu male dying
intestate’> need not necessarily relate to
the date of the physical death of the
man and that it would relate to the date
of the fictional death of the man in
cases where a limited owner intervenes.

27. It is contended that a reading of
sections 6 and 8 of the Act together would
show that section 8 would be applicable
only to a case where a male Hindu
physically dies after the commencement
of the Act. Section 6 of the Act relates
to devolution of interest in coparcenary
property. The section re-enacts the old
textual Hindu Law that the interest of
a Hindu in a Mitakshara coparcenary
property shall devolve by survivorship
upon the surviving members of the co-
parcenary. But there is a proviso to
the section which says that if the male
Hindu, who dies after the commence-
ment of the Act, had left him surviving
a female relative specified in Class I of
the Schedule or a male relative specified
in that class who claims through such
female relative, his interestin the Mitak-
shara coparcenary property shall devolve
by testamentary or intestate successiom,
as the case may be, under the Act and
not by survivorship (Explanation I to
the section says the interest of a Hindu
Mitakshara coparcener shall be deemed
to be the share in the property that would
have becn allotted to him if a partition
of the property had taken place immedia-
telv before his death, irrespective of
whether he was entitled to claim partition
or not). Therefore in a case where a
Hindu coparcener dies intestate after
the commencement of the Act leaving a
female relative specified in Class I of
the Schedule, etc. his interest in the co-
parcenary would not devolve by sur-
vivorship (though it would have so
devolved but for the coming into force
of the Act) but as per the provisious
contained in section 8 of the Act. -To
this extent section 8 is linked with section
6. But the question is whether, because
of the above link betwecen the two sections,
one can hold that section 8 would apply
only to a case where the physical death
of 2 male Hindu occurs after the com-
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mencement of the Act. We do not think
so. It must be remembered that section
6 relates only to devolution of interest
in coparcenary property and to no other
property. As far as such interest in
coparcenary property is concerned, the
Act applied only if the male Hindu died
after the commencement of the Act.
That is so because if a coparcener had
died prior to the commeuncement of the
Act, his interest in the coparcenery would
havé already devolved by the law of
survivorship on the remaining copar-
ceners and the same would have vested
in them and the Act is not meant to
divest persons of estates which had already
vested in them. But section 8 does not
relate only to intcrest in coparcenary
property  but it relates to separate pro-
perty of a male Hindu as well. In fact,
under Explanation I to section 6, the
interest in coparcenary property of a male
Hindu dying intestate is deemed to be
his share i1 the coparcenary property in
case a partition had been effected as on
the datc on which he died, That is for
the purpose of applying the rule of suc-
cession contained in section 8 to the
interest of a coparcener who dies intestate.
But as we said, section 8-is not intended
to cover only cases contemplated under
section 6 of the Act, for while section 6
1elates only to devolution of interest in
coparcenary property, section 8 operates
on a wider field. Therefore, though while
determining the devolution of interest
in coparcenary property under scction 6,
one has to look to section 8, there would
be no wvice-versa. In other words, to
determine the meaning of the expression
“‘a male Hindu dying intestate’’ occurring
in section 8, section 6 is not to be tacked
on.

28. In Duni Chand v. Anar Kalil, the
Judicial Committee had to comsider this
qusstion, viz., the meaning of the expres-
sion “a Hindu male dying intestate’,
though it was under the Hindu Law of
Inheritance (Amendment) Act, 1929,
That was a case where the physical death
of the Hindu male happened before the
coming into force of the 1929 Act. He
was succecded by a female heir who died
after the Act came into operation. The

Judicial Committee held that in that case_

1. (1946) 2 M\L.J. 290 : 73 I.A. 187 : AII‘{.

1946 P.G. 173.
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the succession to the estate opened out on
the death of the female heir and hence
the 1929 Act would apply to the case and
an heir under the said Act would he
entitled to succeed. Their Lordships
pointed out that there is no vesting as at
the date of the death of the last full owner
and the question of who is the mnearest
heir or what is the class of reversionary
heirs, falls to be settled at the date of the
expiry of the ownership for life. Tt was
also pointed out that during the lifetime
of the female limited owner, reversionary
right is a mere possibility or spes successionis
and that it cannot be predicated who
would be the nearest reversioner at the
time of her death. Even though this
decision is under the 1929 Act, the prin-
ciple is the same. The question in both
the cases is whether the expression “a
Hindu male dying intestate’’ has refe-
rence only to the date of the physical
death of the man or it would. refer to the
date of the fictional death, viz., the date on
which the limited owner died. ‘This
decision of the Judicial Committee has
been approved by the Supreme Court in
Fateh Bibi v. Charan Dass®, That is also
a case under the 1929 Act. But we
think after the above decision of the
Supreme Court it would not be open to
contend that the expression “a Hindu
made dying intestate’® should have refe-
rence only to the date of the physical
death of the man even in a case where a
limited owner intervenes and succession
opens after the commencement of the
Act. As a matter of fact, we are of the
opinion that the principle laid down by
the Privy Council and approved by the
Supreme Court in the above case would
apply a fortiori to the present case. It
must be remembered that the Hindu
Law of Inheritance (Amendment) Act,
1929 was not a codifying law. Tt only
altered the order of succession of certain
persons mentioned therein. When even
under that Act it is held that the expres-
sion “a male Hindu dying intestate’
should be taken to have reference to
the date on which the limited owner dies
and succession opens, in the present case,
which is under the Act which is a codifying
law relating to intestate succession among
Hindus, it would be incongruous to say
that even though succession opens very

1. (1970) 2 S.G.J. 629: ATR. 1970 §.C. 78,
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much after the .commiencement of the
Act, still one has to look to the old tex-
tual Hindu Law to determine the rever-
sionary heirs, taking the expression “a
male Hindu dying intestate’ as having
reference only to the date of physical
death of the man. We are quite clear
that that expression would relate to the
date of the physical death of the man,
only if on that date the succession to his
estate finally’ opened and not to a case
where a limited owner intervenes and
keeps the reversiomary succession in
abeyance as it were.

29. Reliance is placed on behalf of the
plaintiffs on the decision of the Supreme
Court in Eramma v. Veerupanal, which is
a case arising under the Act itself. It
is also contended that the view expressed
in Fateh Bibi v. Charan Dass%, is in con-
flict with the view in the earlier case of
the Supreme Court, viz., Eramma v.
Veerupana®, znd that the earlier case
being one imder the Act while the other
case is under the 192g Act, as far as this
case is 'concerned, the earlier decision of
the Supreme Court has to be followed.
We are of th¢ opinion that there is really
no conflict’ between the two decisions of
the Supreme Court, and the earlier deci-
sion of the Supreme Court, though under
the Act, does not in any way help' the
plaintiffs in the present case. That was
a case where the Jast male holder by name
Basanna dicd in 1936-37, (i.¢;,) prior to
the ‘commencement of the Act’ The
said Basanna was the son of one Eran
Gowda who had married three wives
by name FEramma, Siddamma  and
Sharnamma ; Basapna was the son
through Sharnamma. On his death,
his two -stepmothers, »iz., Eramma and
Siddamma, who had abso'utely no right
in his estate, had trespassed into the estate
and cortinued to be in possession of the
same. (Sharmamma, the mother of
Basanna, seems to have ‘predeceasedfhim.,)
The reversioners who were entitled to
the estate of Basanna filed a suit to recover
possession of the estate. The two step-
mothers of Basanna set up a case that
each one of them had adopted a son'to
their late husband Eran Gowda and there-
fore the plaintiffs in that suit cannot

1. §1967) 15.G.J.746 : A.LR. 1966 S.C. 1879.
|- (1970) 2 S.G'J. 629: ALR. 1970 S.G. 789.
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recover possession. The case of adoption
set up by the two step-mothers was nega-
tived by the High Court and in the case of
one of the step mothers leave had been
granted to appeal to the Supreme Court.
In respect of the other, leave had been
refused by the High Court and a special
leave application had been filed in the
Supreme Court by her. When those’
proceedings were so pending in the
Supreme Court, the Act (Hindu Succes-
sion Act, 1956) came into force. The
plaintiffs in that suit having obtained a
decree for possession, executed the decree.
Then Eramma, one of the step-mothers of
Basanna, contended that the decree
became non-executable in view of the pro-
visions of the Act as under section 14 of
the Actshe had become the full owner of
the property that was in her possession.
This contention was negatived by the
High Court and affirmed by the Supreme
Court holding that section 14 of the
Act would have no application in that
case because Eramma was in possession
of the property only as a trespasser and
not as a limited owner thereof. When
Fran Gowda, the father of Basanna, died
the Hindu Women’s Rights to Property
Act was not in force and therefore
Eramma and Siddamma had absolutely
no right in the estate of Basanna. Section
14 would apply only if a female Hindu
is possessed of property, whether acquired
before or after the commencement of the
Act. Their Lordships of the Supreme
Court pointed out that possession con-
templated under that section is lawful
possession and not possession as a tres-
passer. .

30. It had been further contended on
behalf of Eramma, one of the step-
mothers of Basanna, that section 8
of the Act is retrospective in character
and . that therefore it applied even to the
estate of Basanna who died as early as
1936+97. That contention was negatived
and their Lordships held that the pro-
visions of section 8 of the Act are not
retrospective in operation and where a
male Hindu died before the Act came into
force, section 8 of the Act will have no
application. It must be remembered that
in that case no limited owner intervened
and the succession did not open after the
commencement of the Act. Admittedly
in the case hefore the Supreme Court
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the estate did not pass on to any limited
owner on the death of Basanna in 1936-37.
The succession to his estate had opened
even in 1936-37. It is under those
circumstances it was held by the Supreme
Court that Section 8 of the Act would
not be applicable to that case. As a
matter of fact, their Lordships specifi-

cally point out that section 8 of the Act.

would not be applicable where succession
opened before th: Act. The .obscrva-
tion of the Supreme Court is as follows:

“We accordingly hold that the pro-
visions of section 8 of the Hindu
Succession ‘Act are not retrospective in
operation and where a male Hindu
died before the Act came into’ force,
(i.e.) where succéssion opened before
the Act, section 8 ‘'of the Act w111 have
no application”. .

Even the above observation can be inter®
preted as impliedly approving of the
position that where  succession opened
after the commencement of the Act
(whatever ' be the date on which the last
male holder physically died), Section 8
would be applicable. Anyway, in that
case their Lordships of the Supreme
Court did not say that section 8 would
not be applicable even if succession opened
after the commencement of the Act,
though the male'Hindu died prior to the
Act. Therefore this decision is in no
way conflicting with the decision of the
Privy Council in Duni Ghand v. Anar
Kali', and that of the Supreme Court
in Fatek Bibi v. Charan Dass?, which are
cases specifically dealing with the ques-
tion of succession opening after the com-
mencement of the Act, even though the
male Hindu died before the Act. As
pointed out by the Privy Council and the
Supreme Court, in holding that section 8
would be applicable to a case of a male
Hindu whose physical death occurred
prior to the Act but succession to his
estate opened after the commencément
of the Act, we are not giving retrospective
effect to section 8 as the material point
of time is the date when the succession
opens, viz., the death of the female Hindu
who intervened,

(1546) 2 M.1.J.290 : A.LR. 1946 P.C. 173,
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31. In Sampath Kumariv. Lakshmi Ammall
a Division Bench of this Court has obser-
ved that when a male Hindu dies intestate
leaving a female heir like a widow or a
daughter to succeed him under the law
in force prior to the commencement of
the Act, it is not correct to say that succes=
sion to the estate of the male does not
open until the death of the intervening
female heir. It was further observed
that the widow is not a mere life-estate
holder and having regard to the funda-
mental principle that succession is never
in abeyance, the estate of the male Hindn
must vest in some heir as soon as he dies.
In that- particular case, the estate so
vested in the two widows of the last male
holder, "that was a case of the male
Hindu dying prior to the commence-
ment of the Act leaving two widows and
a daughter. As per the provisions of
the Hindu Women’s Rights to Property
Act, the two widows succeeded to the
estate of the male Hindu and as they were
in possession of the estate on the date on
which the Act came into force; by virtue
of section 14 of the Act the limited estate
became enlarged to one of absolute estate
in their hands. But the daughter of the
last male Hindu wanted a share in the
estate on the ground that section 8 of the
Act is retrospective in operation and, that
it applied to the estate even though her
father died prior to the commencement
of the Act. The ahove contention of the
daughter was, if we may say so with
respect, rightly rejected by Ganapatia
Pillai and Venkataraman, JJ. who con-
stituted the Division Bench of this Court.
As we have already pointed out, section 8
is really not retrospective in operation and
it would not apply to a case of a male
Hindu who died prior to the Act, unless
succession to his estate opened out after
the commencement of the Act. It is
needless to stress that by applying section
8 to a case where succession opened after
the commencement of the Act (though
the last male holder had died prior to the
Act), we are not glVlng any retrospective-
effect to that section, for the material
date is the date on which the succession
opened.

32. The observations of the
Bench in Sampath Kumari .

Division
Lakshmi

. LLR. (1962) Mad. 832: 75 LW. 639 ;
(1962) 2M.LJ. 464 : ALR. 1963 Mad. 50. .
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Ammalt, that succession opened in that
case ever on the date of physical death of
the male Hindu and that the estate vested
in his widows, should be understood on the
facts of that case. Those observations do
not cover the question as to when succes-
sion opens as far as the reversioners
are concerned. It is true the widow
or any other female heir who took a
limited estate under the old textual law
did succeed to the estate, but that succes-
sion is certainly not as full owner. It
may be that the widow who so succeeds
would be competent to validly liquidate
the estate under certain circumstances.
But what happens if the estate is available
to be taken by the reversioners on the
date of the death of the widow, is the
questlon Undoubtedly, on such date
succession-to the cstate of the last male
Hindu opens but as far as the reversioners
are concerned, if the female Hindu had
alienated the property prior to the com-
mencement of the Act, but such alienation
is not binding on the reversioners, succes-
sion to the estate (which still remains
to be that of the last male Hindu) does
open out on the death of the female
Hindu. That is what has happened in
the present case. It cannot be contended
and, as a matter of fact, it is not contended
that the succession to-the estate of minor
Pethi did not open out on 8th February,
1965, the date on which Pappammal, his
mother, died. The vesting of the estate
in the female heir as soon as the make
propositus dies, as observed by the ahove
Division Bench, is certianly not an abso-
lute vesting. The female heir does suc-
ceced to the estate of the male Hindu,
but certainly not as full owner under the
old textual Hindu Law. In the case
before the Division Bench, the daughter
was not entitled to a share in the estate
of her father, not because the estate had
absolutely vested in another before the
commencement of the Act, but really
because succession to the estate did not
open after the commencement of the
Act. It must be remembered that the
widows of the last malec Hindu who had
taken over his estate prior to the Act
were alive on the date of the commence-
ment of the Act, so much so section 14
came into operation and converted the

- 1. (1962 2 M.L.J. 464: LL.R. (1962) Mad,
832 : 75 L.W, 639: ALR. 1963 Mac. 50.
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limited estate into an absolute estate.
In such a case, naturally the daughter
cannot rely upon section 8 of the Act and
claim a share in the estate for the simple
reason that no succession opened after

the commencement of the Act. There-
fore the observations of the Division
Bench in Sampath  Kumari ~v. Lakshmi

Ammal®, are inno way incomsistent with
the conclusion which we have rea.ched m
this case.

33. The Calcutta High Court in Bepin
Behary v, Sm. Lakshasana Dassi?, and Ratan
Kumari v. Sunder Lal®, has taken a similar
view as we now take regarding appli-
cation of section 8 of the Act. The
Punjab High Court has also taken the
same view in M.S.T. Taro v. Darshan
Singh® and Harbhaj v. Mokar Singh®. The
Andhra Pradesh High Court in Ramul v.
Narayana®, the Mysore High Court in
Satyanarayana v. Seethamma’, and a Full
Bench of the Himachal Pradesh High
Court in Lachkman ~v. Thunia®, have
also taken the same view. But the
Patna High Cowrt in Renuka Bala v.
Aswini Kumar®, and Chaturbhyj Pradhan v.
Sarbeshwar Pradhan®, the Mysore High
Court in Kempiak v. Girigamma'l, and the
Orissa High Court in Fandebi v. Upendra
Sahu'?, have taken a different view. But
we are of the opinion that the above
decisions taking a contrary view cannot
be accepted in view of the decision of the
gup'reme Court in Fateh Bibi v. Gharan-
as13,

33. The Orissa High Court, in the case
referred to above, has observed that the
death of amale Hindu after commencement
of the Act refers to actual and not fictiona]
death, purporting to follow Eramma v,
Veerupana4. But the above decision of
r—

1. (1962) 2 M\L.J. 464 : LL.R.(1962) Mad,
832:75 L.W. 639: ALR. 1963 Mad. 50,

2. AIR. 1959 Cal. 27.

3. AILR. 1959 Cal.787.

4. ALR. 1960 Punj. 145.

5. AJIR. 1967 Punj. 184.
11?' ALR. 1965 A..P. 466 : (1965) 2 An.W.R.

7. ALR. 1972 Mys. 247.

8. A.LR. 1972 Him, Pra. 69.

9. A.LR. 196 Pat. 498.

10. A.LR. 1967 Pat. 138,

11. A.LR.1966 Mys. 189.

12. ALR. 1968 Orissa 187.

13. (1970) 2S.C.J.629: A.1.R. 1970 S.C. 789.
18;13. (1967) 1 S.G.J. 746 : A.LR. 1966 S.G.
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the Suprems Court did not deal with the
question "of fictional death. As already
seen, that was a case where succession
did not open after the commencement of
the Act inasmuch as no limited owner
intervened, -

34. The Patna High Court and the
Mysore High Court seem to think that
applying section 8 to a case like the pre-
sent one (where the limited owner alie-
nated the property prior to the Act and
died after the Act, thereby succession to
the last male Hindu opening after the
Act)- would amount to giving retros-
pective operation to section 8. The
Mysore High. Court has also been critical
of the decision of the Judicial Commit-
tee in Duni Ghand v. Anar Kali'. As
the Supreme Court in Fatech Bibi v.
Charan Dass?, has approved the deeision
of the Privy Council, the view of the
Mysore High Court cannot be followed.
With respect to the learned Judges of
the Mysore High Court as well as the
Patna High' Court, we arc unable to
agree with their view.

35. In the present case (the two second
appeals), the plaintiffs, who are agnatcs
of the last malc Hindu (minor Pethi)
removed by several degrees, cannot have
any claim to his cstate in preference to
the Gth defendant who is the last male
holder’s sister’s daughter, She is a
Class II heir under section 8 of the Act.
Therefore Second Appeal No. 1076 of
1970 has to be allowed. However,
Second Appeal No. 1088 of 1970 has to be
dismissed because the question of the 1st
defendant getting the value of improve-
ments does not arise as the plaintiffs are
not entitled to possession of the property.

36. The facts in the Letters Patent
Appeal are as follows:

The last male holder is one Sudalai-
muthu. He had two brothers by nams
Enamuthu and Shanmugam. The
father of the last male holder is also
Sudalaimuthu and he has to be referrsd
to as Sudalaimuthu No. I and the last
male holder has to be referred to as
Sudalaimuthu No. II. Somu Ammal
is the widow of Sudalaimuthu No. II,
(the last male holder) who succeeded to

-1, (1946) 2 M.L.J. 290: A.L.R. 1946 P.C. 173,
-2, (1970) 2 S.G.J. 629: A.I.R. 1970 S5.G. 789.
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the estate in the year 1919 on the death
of" her husband. The widow Somu
Ammal sold the propefty in the year
1935 to the 1st defendant in the case by
name Narayana Komnar. Thereupon
Enamuthu and Shanmugam, the two
brothers of Sudalaimuthu No. II (last
male holder), filed a suit (O.S8. No. 275 of
1935) for a declaration that the alicnation
was not binding on the reversioners after
the death of Somu Ammal. That suit
had been decreed. Somu Ammal died
on 22nd March, 1966.

37. The Letters Patent Appeal arises
out of O.5. No. 299 of 1966 filed by
Shanmugasundarathammal, the plain-
tiff, who claims to be the ncarast rever-
sioner entitled to succeed to the estate
of Sudalaimuthu No. II. She is the
son’s daughter of Shanmugam, one of
the brothers of Sudalaimuthu No. II. In
the suit, the alienee from Somu Ammal
was ‘impleaded as the 1st defendant,
His brother’s son, who was in possession
of the property, was impleaded as the
2nd defendant and the brothet of the 2nd
defendant, who claimed to have been
adopted by Somu Ammal and thereby
became cntitled to the- property, was
impleaded as the- grd defendant. The
Courts below concurrently found against
the case of adoption sct up by the grd
defendant. The trial Geurt decreed the
suit’ holding that the plaintiff is ‘the
nearest reversioner, but the first appellate
Court reversed the finding. Ramanujam,
J. allowed the second appeal filed by the
plaintiff and the decision is reported
in (Shanmughasundarathammal v. Narayana
Konar)1, 1t is not disputed that if the
provisions of section 8 of the Act are appli-
cable, the plaintiff would be the nearest
reversioner entitled to the property and
if it is not applicable and the old textual
Hindu Law has to be applied in order to
determine the -nearest reversioncrs, the
plaintiff has to be non-suited. Mookandi
and Palavesam are the sons of two
different paternal uncles of the last male
holder Sudalaimuthu No. II. The last
male holder’s father is also Sudalai-
muthu No. I and Mookandi is the son of
one brother of Sudalaimuthu No. I and
Palavésam is the son of another brother
of the said Sudalaimuthu No. I. If

1. (1972) 2 M.L.J. 336 ; 85 L.W. 678, -
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the textual Hindu Law is to be applied,
the: said Mookandi and Palavesam, who
are still alive, would get precedence over
the plaintiff. But as we agree with
Ramanujam, J. that section 8 of the Act
would be applicable even though the
last male holder died as early as 1919,
as succession opened out only after the
coming into force of the Act, the plaintiff
should succeed. Under rule 1 of section
12 of the Act, among agmnates, the one
who has fewer or no degrees of ascent
has to be preferred. Mookandi and
Palavesam, as well as the plaintiff, are
agnates of the last male holder. But
the plaintiff has fewer degrees of ascent
than Mookandi and Palavesam (The
plaintift is the last male holder’s father’s
son’s grand-daughter, Mookandi and
Palavesam are the last male holder’s
father’s father’s son’s soms). Therefore
the Letters Patent Appeal has to be
dismissed.

348. The result is, Second Appeal No.
1076 of 1970 is allowed and Second
Appeal No. 1088 of 1970 is dismissed.
Parties to bear their respcctive costs

throughout. The Letters Patent Appeal
is dismissed with costs.
S.4. No. 1076 allowed.

S.J -
. S.4. No. 1088 dismissed.
L. P. A. dismissed.

IN THE HIGH COURT OF JUDI-
CATURE AT MADRAS.

PRESENT:—G. Ramanujam, §.
Thiruamathi Ramayammal and
others - Appellants*
o

Thirumathi Muthammal and
another = Respondents.
Hindu Law—Family arrangement—Require-
ments—Beneficiaries—Should  be related to
each other and have some possible claim.

Hindu Marrisge Act (XXV of 1955),
sections 11 and 16—Scope—Neither spouse
obtaining declaration of nullity under séction 11
—Status of children of marriage—Effect of
successful challenge of validity of marriage by
third party in other proceedings—GChildren
illegitimate. ’

A party who takes a benefit under a family
settlement need not necessarily be shown

*S/A.No, 989 of 1971. 9tk August, 1973
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to have, under the law, a share in, the
property. It is enough to show that the
parties are related to each.other in some
way and have a possible claim to the
property or even a semblance of claim
on some ground or other, [Para. 9.]

Where no decree of nullity has been
granted at the instance of either spouse
under section 11, Hindu Marriage Act,
the provisions of section 16 of the Act
cannot apply and if a third party success-
fully challenges the validity of the marri-
age in other proceedings on the ground
that it is void by operation of section 11,
the children of such a marriage would
still be illegitimate. [Para. 10.]

tal

The wording ef section 16 of the Hindu
Marriage Act in so far as it is relevant
to a marriage void under section 1T,
leads to an anomalous and startling posi-
tions which could not have been contemp-
lated by the Legislature. The position
and status of children of void marriage
should obviously be the same whether
the marriage is declared a nullity under
section 11 or otherwise. Though the
language of the section is more appro-
priate to voidable marriages, it has been
applied to void marriages as well, pre-
sumably with the object of ensuring that
where a marriage is in fact solemmised
but was void for any of the reasons men-
tioned in section 11, the children of such
marriage should not be bastardised
whether a decree of nullity is passed or
not. But this obvious intention of the
Legislature has mnot been carried out.

- THe section is so plain and unambiguous

and it would be straining the language
beyond permissible limits to say that
children born of void marriages are legiti-
mate even in cases where a decree of
nullity had not been graanted. It is not
possible for the Court to conmstrue the
same in a different manner having in
mind the presumed intention of the
Legislature even if it appears to be
obvious. This is a casus omissus which
the Courts connot reach for no canon of
construction will permit the Court to
supply what is clearly a lacuna in the
statute and itis for the Legislature to set
right the matter by a suitable amendment
of the sectipn, [[Para. 10.]
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Cases referred to :—

Tek Behadur Bhujil v. Debi Singh Bhujil,
(1966) 2 S.C.J. 290 : A.LR. 1966 S.C.
292 ; Rangaswami Goundan v. Nackiappa
Goundan, LL.R. 42 Mad. 523 : 46 LA,
72 1 36 M.L.J. 493 : A.LLR. 1918 P.C.
196 3 Ram Charan v. Girija Nandini,
(1966) 1 8.C.J. 61 : (1965) 3 S.G.R. 841:
A.LR 1966 S.C. 323 ; Gouri Ammal v.
Thulasi  Ammal, 75 L.W. 559: A.LR.
1962 Mad. j510.

Appeal against the decree of the Court of
the Subordinate Judge, Diadigul in
Appeal Suit No. 48 of 1969 preferred
against the decree of the Court of the
District Munsif of Dindigul in Original
Suit No. 72 of 1967.

K. Sarvabhawman and T. R. Mani, for
Appellant, :

A. Sundaram Iyer, for Gandhi, for Res-
pondents. :

The Court delivered the following

JupouENT.—Defendants 1, § and 4 in
0.S. No. 72 of 1967 on the file of the
District Munsiff, Dindigul, are the appel-
lants. The first and second plaintifis
in the suit, claiming to be the third wife
and daughter respectively of the second
defendant, filed the suit for declaration
of their title to the suit properties and
for a permanent injunction restraining
the appellants from interfering with their
possession and enjoyment of the same.
They claim title to the suit properties on
the basis of a family arrangement said to
have been entered into and evidenced by
Exhibit A-1 dated 25th May, 1964,
between the second defendant, the then
owner of the suit properties, the plaintiffs
and the appellants. According to the
plaintiffs the suit properties have been
given to them absolutely under the family
arrangement and that the appellants to
whom other properties have been allotted
under the said family arrangement have
been wrongfully asserting title to the
suit properties and interfering with their
possession. ‘

2. Tke appellants resisted the suit con-
tending that they were not willing parties
to the said family arrangement, that their
thumb impressions have been obtained in
Exhibit A-1 by deceit'and that in any
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event, Exhibit A-1 is not admissible in
evidence for want of registration. «‘They
also denied the status of the first plaintiff
as the third wife of the second defendant
and the status of the second plaintiff as
his legitimate daughter. The first defen-~
dant is the daughter of the second defen-
dant through his first wifs and the third
defendant is his second wife and it is
claimed that by a settlement deed Exhibit
B-1, dated 26th October, 1966 the suit
properties had been settled on them by
the second defendant and that, there-
fore, the plaintiffs cannot claim any title
to the suit properties. The second defen-
dant died pending the suit.

3. On these rival contentions, the trial
Court held that the marriage of the
first plaintiff with the second defendant
is void as the second wife was then alive
and that, therefore, the second plaintiff
is not the legitimate daughter of the
second defendant. The trial Court held
that even then the family arrangement
pleaded by the plaintiffs was valid, that
in pursuance of the said arrangement the
suit properties had been allotted to the
second defendant and the plaintiffs and
that on the death of the second defendant
it was the plaintiffs who became entitled
to the suit properties. It also held that
Exhibit B-1 on which the appellants relied
was not valid. .

4. Omn appeal, the lower appellate Court
also agreed with the view of the trial
Court that the marriage of the first
plaintiff with the second defendant was
void that the second plaintiff cannot be
treated as the legitimate daughter of the
seccond defendant. It, however, held
that the plaintiffs are entitled to-~claim
title to the suit properties on the basis of
the family arrangement, Exhibit A-1,
On the question whether the family
arrangement is inadmissible in evidence
for want of registration, it held that it
is merely a record of what had already
been done and that the actual allotment
of the propertics was not under Exhibit
A-1, but had been done orally earlier
at the mediation of panchayatdars. It
however disagrecd with the view of the
trial Court that under the terms of, the
family arrangement the plaintiffs became
entitled to the entirety of the properties
after the death of the second defendant,
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and held that after the death of the second
defendant plaintiffs and defendants 1
and g will be entitled to inherit his
1/3rd share in the suit properties and that
therefore, the plaintiffs will be entitled
only to a 5[6th share and not to its
entirety,.

5. In this appeal the learned Counsel
for the appellants makes three submissions.
(1) that the family arrangement contained
in Exhibit A-r1 is invalid and inadmissible
in evidence for want of registration; (2)
that even if it is valid and admissible in
evidence, it will not confer title to the
suit properties on the plaintiffs who are
not memters of the family of the second
defendant; and (3) that even if the plain-
tiffs are entitled to claim title to the suit
properties on the basis of the family
arrangement, they cannot claim to
succeed to the second defendant’s 1/3rd
share in the suit properties.

6. On the question as to whether Exhibit
A-1 has been duly executed. both the
Courts below have held that the defen-
dants 1 and g were consenting parties
thereto and that it was not brought about
by deceit as alleged by them. I have
no reason to disagree with the said find-
ing.

7. As regards the question as to whether
Exhibit A-1 is admissible in evidence for
want of registration, the learned Counsel
for the appellants contends that the docu-
ment itself creates a right i pracsenti in
favour of the parties to the document
and that, therefore, it has to be regis-
tered. In this connection reference is
invited to the decision of the Supreme
Court in Tek Behadur Bhujil v. Debi
Singh Bhujilt, In that case it was held
that when a family arrangement is
brought about by a documert, such a
document requires registration as it
would amount to a document of title
declaring for future what rights and in
what propertics the parties possess. But
the very casc has laid down that if a
document. is mo morc than a memo-
randum of what had been agrced to by
the parties earlier, it does not require
compulsory registration under section 17
of the Registration Act, for a family
arrangement as such can be recorded in

1. (1966) 2 S.G.J. 290 ; A.LLR. 1966 5.G. 292.
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writing as a memorandum of what has
been agreed upon.

8. In this case both the Courts below
have held that Exhibit A-1 is a record
of the family arrangement which had
been orally arrived at between the parties
in the presence of mediators and that,
therefore; it does not require registra-
tion. They also referred to the evidence

- adduced by the plaintiffs to show that

the panchayat went on for a number of
days, that taking into consideration the
rival contentions the panchayatdars
finally decided what properties should be
allotted to deferdants 1 and g and the
plaintifis along with the second defendant
and that only thereafter such an allotment
had been made, Exhibit A-1 was pre-
pared in accordance with such an arrange-
ment. They also referred to the evidence
of defendants 1 and as D.Ws. 1
and 2 whete they had admitted that
such a panchayat was .in fact held,
though they had denied that any
arrangement was finally arrived at,
They further referred to the evidence of
P.Ws. 4 to 6, the panchayatdars, who
had stated that the properties had been
allotted in pursuance of the oral arrange-
ment entered into before them, that the
suit properties came to be possessed
and enjoyed by the plaintifis along with
the second defendant ever since the date
of the arrangement, and that Exhibit
A-1 was subsequently prepared merely
to serve as a record of the allotment that
had been made earlier. The question
therefore is whether Exhibit A-1 is merely
a record of a past transaction or whether
it crcates rights in praesenti. It is well
established that a family arrangement
can be made orally, and if made orally,
there being no document no question of
registration arises, that if the family
arrangement is reduced to the form of a
document registration is mecessary when
the value covercd by the document is
Rs. 100 or upwards.  But whether the
family arrangement is reduced to the form
of document is a question of fact in each
case to be determined upon a considera-
tion of the nature and phraseology of the
writing and the circumstances in which
and the purposes with which it was
written, In this case  Exhibit A-r
merely sets out the items allotted to each
of the parties. Though it does not refer
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to the earlier arrangement said to have
been entered into before the panchayat-
dars, on a perusal of the terms of Exhibit
A-1 it could be clearly inferred that there
should have been some arrangement by
which the properties came to be allotted
as the document itself does not set out
the circumstances under which the second
defendant who is the exclusive owner gave
up his rights in respect of the properties
allotted to defendants 1 and 3 and also
to the plaintiffs; It is, clear that some-
thing should have happcned before Exhibit
A-1 was written and attested by pancha-
yatdars. In this view the oral evidence
is quite material. As already stated,
the oral evidence indicates that there was
an arrangement entered into by the
parties before the panchayatdars and it
is that arrangement which came to be
recorded under Exhibit As1. 1 have to,
therefore, hold that Exhibit A-1 is
merely a memorandum recording the
arrangement entered into earlier inorder
that there may mot be any hazy notions
about it in future. As a matter of fact,
even defendants 1 and 3 have admitted
that there was in fact a panchayat, but
they would say that no final arrangement
was arrived at. Their version that mno
final arrangement was arrived at before
the panchayatdars cannot be accepted,
for Exhibit A-1 shows that they were
willing parties to the family arrange-
ment and that such an arrangement was
made long before Exhibit A-1 came to be
written. I have to, therefore, agree with
the Courts below that Exhibit A-1 is not
invalid for want of registration and that
it is admissible in evidence.

9. With reference to the second ques-
tion, it is contended that the first plain-
tiff’s marriage with the second defendant
being admittedly void, hersclf and the
second plaintiff who is an illegitimate
daughter cannot be the membeors of the
family of the second defendant and as
such they cannot claim any rights under
the family arrangement. It is stated that
a family arrangement can take place ouly
between the members of the family, that
therefore, the share allotted to the second
defendant and the plaintiffs as a group
should go to the benefit of the second
defendant alone and that the plaintiffs
cannot claim any benefit thercundcr
What is in effect contended is that it is

“necessarily be shown to have, under the
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only those persons who are entitled to a
share in the propery who can be partiés to
a family settlement and that persons
who canpot, in law, claim a sharc in the
property cannot take the benefit under
a family settlement. But it is well
established that a party who takes hene-
fit under a family scttlement need not

law, a share in the property and all that
is necessary to show is that the parties
are related to each other in some way and
have a possible claim to the property or|
even a semblance of claim on some ground
or other. This is clear from the decision
of the Judicial Committee in Rangaswami
Goundan v. Nachiappa Goundan',’ and the
decision of the Supreme Court in Ram
Charan v. Girja Nandini®. The evidence
in this case is clear that there were dis-
putes between the second defendant and
the plaintiffs on the one hand and the
first and third defendants on the other,
and the family arrangement was that the
second defendant is to part with some of

‘his properties in favour of defendauts

1 and g and retain the rest of the pro-
perties for the benefit of himself and
plaintiffs 1 and 2. The above arrange-
ment entered Into between the second
defendant and defendants 1 and g who
are admittedly members of his family is
admittedly valid as a family settlement
though as part of the arrangement certain
rights have been conferred in favour of
the plaintiffs in relation to the properties
retained by the second defendaut. The
plaintiffs are therefore entitled to claim
rights in the suit property on the bas1s of
the said family settlement,

10. Coming to the third question it is
seen that the plaintiffs had claimed exclu-
sive title to the suit property on the basis
of the family settlement, and the trial
Court had upheld that claim presumably
on the basis that the allotment of the
suit property was joint and that the
plaintiffs as survivors are entitled to have
the benefit of the entirety of the property
on the death of the second defendant.
But the lower appellate Court took the
view that there is no question of survi-

1. LLR.42Mad.523 : 461.A.72 : 36 M.L.J.
493 : A.LR. 1918 P.C. 196.

2. (1966)1 S.G.J. 61 : (1965) 3 S.CG.R. 841 ;
AIR.19665.C. 323,
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‘vorship arising‘even if the allotment. has
been made jointly in favour of the plain-
tiffs and the second defendant in the family
settlement and that the plaintifis as well
as defendants 1 and g are entitled to
succeed to the second defendant’s 1/grd
share in the suit property. It therefore
held that the plaintiffs are entitled only
to a 5/6th share in the suit property.
The lower appellate Court has stated that
the plaintiffs can also succeed to the
second defendant’s share as heirs along
with defendants 1 and 3 even though it
has held earlier that the mairiage of the
second defendant with the first plaintiff
is void and therefore the second plaintiff
is onlyan illegitimate child of the second
defendant. . It is not clear as to how the
Jlower appellate Court proceeded to con-
sider the plaintiffs as heirs of the second
-defendant for the purpose of inheritance,
Before me it is not disputed that the first
plaintiff will not be a heir of the second
defendant as her marriage with the
second defendant is void. The learned
Counsel for-the respondents would how-
ever contend that even if the first plaintiff’s
marriage with the second defendant is
void, the second plaintiff born of such
void inarriage will be taken to be legiti-
mate in view of section 16 of the Hindu
Marriage Act, hereinafter referred to as
the Act. But the learned Counsel for
the ‘appellants would contend that on a
strict construction of the said section it is
only when there is a decree of nullity
in “respéct of a marriage under section 11
or section 12 of the Act the child begot-
ten or conceived before that decree, can
be considered to’ be a legitimate child of
the parties to the marriage and not in a
case -where a ‘decree of nullity had not
been passed and that the operation of that
section should be confined only to cases
where the Court has granted a decree of
nullity. Section 16 of the Act is as
follows:

“Where a decree of nullity is granted
in respect of any marriage under
settion 11 or section 12, any child
“begotten or conceived before the decree
is made who would have been the legi-
. timate child of the parties to the mar-
riage if it had been dissolved instead
“of having been declared null and void
or annulled by a decree of nullity shall

{1674

be deemed to be their legitimate child
notwithstanding the decree of nullity:

Provided that nothing contained in this
section shall be construed as conferring
upon any child of a marriage which
is declared null and void or annulled
by a decree of nullity any rights in or
to the property of any person other than
the parties in any case where, but for
the passing of this Act, such child
would have been incapable of possess-
ing or acquiring any -such rights by

" reason of his not being the legitimate
child of his parents’.

The learned Counsel for the appellants
appears to be right when he says that the
language employed in section 16 is such
that while children born of void mar-
riage will be legitimate if a decree of
nullity had been granted under section
11, they will- be illegitimate if mo
decree of nullity had been granted. But
that certainly cannot be the legislative
intention. "The wording of section 16
so far as it is relevant to a marriage void
under section 11 leads to an anomalous
and startling position which could have
hardly beer contemplated by the Legis-
lature. ' The position and status of child-
ren of void marriage should obviously
be thc same whether the marriage is
declared a nullity under section 11 or
otherwise. It is seen that the Legislature
has borrowed in this section the language
of section g of the Matrimonial Causes
Act, 1950, which deals with the legiti~
macy of children of only voidable mar-
riages and does not refer to children of
marriages void ipso jure and made the
section applicable to cases of both
voidable and void marriages annul-
led by a decree of Court. Though the
language of the section is more appro-
priate to voidable macriages, it has been
applied to void marriages as well, presu-
mably with the object of ensuring that
where a marriage was in fact solemnised
but was void for any of the grounds
mentioned in section 11, the children of
such marriage should not be bastardised
whether a decree of nullity is passed or
not. But the above obvious intention
of the Legislature has mot been duly
carried out by a proper wording of the
section. As pointed out by the learned
Counsel for the appellants, the language




it AYYASAMY GOUNDER 0.
of the section is so plain and unambiguous
and it would be straining the language
beyond permissible limits to say that the
children born of void marriages ate
legitimate cven in cases where a decree of
nullity had not been gianted. If a
third party successfully challenges the
validity of the marriage in other proceed-
ings on the ground that it is void by
operation of section 11, the children of
such a marriage would still be illegitimate
as the deciee of nullity has not been
granted at the instance of either of the
parties by invoking the provisions of the
Act. In view of the language of the
section being plain and unambiguous,
it is not possible for the Court to con-
strue the same in a different manner
having in mind the presumed intention
of the Legislature even if it appears to
be obvious. I am, therefore, of the view
that this is a casus amissus which the
ICourts cannot reach for no canon of
construction” will permit the Court to
supply what is clearly a lacupa in the
statute and it is for the Legislature to set
tight the matter-by a suitable amendment
of the section. I also find that in a
decision of this Court in. Geuri Ammal v.
Thulasi Ammatt, it has been held that
a decree of nullity cannot be passed after
the death of one of the spouses and a
child born of a marriage of which nullity
was sought but'could not be granted in
view of the death of one of the spouses
is not entitled to the benefit of section 16.
Therefore, on the language of section 16
as it stands today, it is not possible for
me to hold that the second plaintiff is
a legitimate child of the second defendant.
Thus both the plaintiffs not being the
legal heirs of the second defendant, they
cannot claim any interest inthe 1/grd share
left by the second defendant in the suit
‘property and the first and third defendants
‘being admittedly the legal heirs, they
will be entitled to succeed. to that 1/3rd
share. The decree and judgment of
the lower appellate Court have, therefore,
t0 be modified to the effect that the
plaintiffs will be entitled to a 2/3rd share
in the suit property.

11, The result is the second appeal is
allowed in part to the extent indicated

5

above. There will, - however, bg mno
order as to costs. No leave.

P.S.P. Appeal allowed.
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IN THE HIGH COURT OF JUDI-
CATURE AT MADRAS.

PreseNT:—S. Maharajan, J.

o
NACHIMUTHU GOUNDER

I

Ayyasamy Gounder Appellant®

0.

Nachimuthu Gounder Respondent.
Execution proceedings—Givil Procedure Gode
(V of 1908), section 5—Arrest of judgment-
debtor ordered on finding that he had means to
pay—Execution Petition terminated on ground
of judgment-debtor not being found—Validity—
Fresh execution petition only a continuation of
the earlier one—No need for fresk enquiry for
ordering arrest.

Where after due enquiry the Court passed
an order against the judgment-debtor
directing his arrest after following the
procedure laid down in section 51, Givil
Procedure Code, and the judgment-debtor
did not challenge the order, the order
became binding and final. [Para. 1.]

Where the directions for the arrest of the
judgment—debtor could not be completed
as the judgment-debtor could..mot be
found and the Execution Petition was
dismissed without granting an oppor-
tunity to the decrce-holder to pay batta
again so that a fresh warrant may issue
against the judgment-debtor, the order
of dismissal is.indefensible.  [Para.’1.]

A fresh execution petition for the arrest
of the judgment-debtor filed  without
any marked lapse of time from the date
of the original order directing  such
arrest must be regarded, in the cir-
cumstances of the case, as a continua-
tion or revival of the earlier execution
petition, particularly when no fresh cir-
cumstances had, in fact, arisen or inter-
vened between the date of the second
execution petition such as to justify the
judgment-debtor in asking for another
opportunity to prove his non-liability
for arrest. [Para. 2.]

1. 75 L.W. 559 : ALR. 1962 Mad. 510,

*A.A.A.O.No.5 of 1973, 18tk Octoher, 1973«
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Obiter dicta of A. S. Panchapakesa
Aiyar, J., in Kotha Venkatasubba Rao v.
Mageti  Sreeramulu, ALR. 1949 Mad.
470 : (1948). 2 M.L.J. 648, not followed.

Cases referred to:

Kotha  Venkatasubba Rao v.  Mageti
Sreeramalz, (1948) -2 MLL.J. 648 : A.LR.
1949 Mad. 470;  Gopichand v. Smt.
Brakmo Devi, A.IR. 1968 Delhi 101.

Appeal against the Order of the Court
of the Subordinate Judge, Udumalpet,
dated 2gth November, 1972 and madec in
C.M.A. No. 43 of 1972 (E.P. No. 153 of
. 1971 in O.S. No. 1835 of 1970 on the
- file of the Court -of the District Munsif,
Pollachi).

M V. CGhandran, for.Appella.nt.

T. R. Rajagopalan and T. R. Rajaramani
for Respondent.

The Court deliver_ed the following

JupemenT.—This appeal arises in the
following circumstances. The appellant,
Ayyasamy Gounder -is the judgment-
debtor in O.S. No. 1835 of 1970 on the
file of the District Munsif’s Court,
Pollachi.- On goth March, - 1970,
Nachimuthu Gounder, the respondent
herein, obtained a decree for Rs. 1,633-50
against the = appellant. No payment
was miade towards the decree and on 14th
September, 1971, the decree-holder filed
E.P. No. 153 of 1971 under Order 21,
rule 11 (2), Civil Procedure Code,
praying for the arrest of the judgment-
debtor. Notice of this E. P. was ordered
and the judgment-debtor was served. As
he rcmained ex parte on 2nd November,
1971, arrest was ordered. Thereupon,
the judgment-debtor engaged Counsel
and filed a petition to set aside the' ex
parte order passed on 2nd November,
1971. This ‘ex parte order  was set
aside and the judgment-debtor granted
time to file his counter to E.P. No. 153
of 1971. He filed his counter, in which
he contended that he had no means to
pay the decretal amount and that he had
in his. possession only a small house in
Sikkalampalayam = village, which was
under a mortgage for Rs. 1,000. The
Court posted the matter for enquiry.
The judgment-debtor examined himself
as R.W. 1 during the enquiry and the

T 5t Ty Ey ¥ pa A, M.
TiE MADRAS LAW JOURNAL REPORTS -

11574

decrce-holder examined himselfas P.W., 1.
After hearing arguments, the Court below
passed an order on 2oth January, 1972,
allowing the petition of the decree-holder
with costs and directing the judgment-
debtor to be arrested by 7th February,
1971. The order contains a full” dis-
cussion of the plea of the judgment-
debtor on the merits and a finding to
the effect that though he had the means
to pay the decretal amount, he was
purposely cvading payment thereof. Be
it noted, that this finding was arrived
at after following the procedure laid
down in section 51, Civil Procedure Code.
The judgment-debtor did mnot challenge
this order. The order therefore became
binding and final. What transpired
after the datc of the order now becomes
relevant. The order .was passed, as I
have said, on 20th January, 1972, direct-
ing the arrest of the judgment-debtor by
the 7th TFebruary, 1972. On 7th
February, 1972, the E.P, was taken up
and the following endorsement made
under the initials of the District Munsif
“T. D. not found; E.P. dismissed”. If
the judgment-debtor was mnot found, it
was due to mo fault on the part of thef
decree-holder and the Court ought to
have granted an opportunity to the
decree-holder to pay batta again, so that
a fresh warrant might issue for the arrest
of the judgment-debtor. Evidently, the
Cowrt was in a hurry to close the
E. P. purely for statistical purposes and
without any regard for the interests of the
decree-holder, who. was anxious to pay
batta and get the order of arrest passed
on 2oth January, 1972, executed. In
fact, on Sth February, 1972, the decree~
holder, who came to know about the
dismissal of the E.P. filed a fresh petition
(E.P. No. 34 of 1972) praying for the
arrest of the judgment-debtor. In
pursuance of this E. P. notice of arrest
was again issued to the judgment-debtor,
who appeared by Counsel on 6th March,
1972, and after getting repeated adjourn-
ments for filing a counter, ultimately
filed 2 counter on 12th April, 1972;

repeating the same objections as he had

raised in his counter to E.P. No. 153 of
1g71. ‘The Court below again adjourned
the matter for enquiry. An enquiry was
held on 25th July, 1972 and neither party
would appear to have offered any evidence
on that day. The learned District
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Munsif therefore heard the arguments of
both the parties and reserved orders on
25th July, 1972. On 29th July, 1972, he
passed a speaking order in which he held
that the judgment-debtor had the means
to pay the decretal amount, and he
consequently directed the arrest of the
judgment-debtor by 1oth August, 1972.
In coming to this conclusion, the learned
District Munsif was influenced by two con-
siderations, viz. : (1) that the judgment-
debtor had put forth the same conten-
tions as as he did in E.P. No. 153 of 1971
and the same had been negatived and his
arrest ‘ordered ; and (2) even in his
counter to E.P. No. 34, of 1972 the judg-
ment-debtor had admitted that he owned
a house, though he contended without
producing the mortgage deed that it had
been mortgaged for Rs. 1,000. This
contention according  to the learned
District Munsif lacked bona fides. This is
in short the basis of the order against
which the  judgment-debtor preferred
an appeal, C. M. A. No. 43 of 1972 on the
file of the sub-Court,
This appeal was dismissed with costs.
The appellant’s request for a remand
was refused on the ground that more than
sufficient opportunity had been given to
him to lead evidence and that there was
no record to indicate that the appellant
wanted to adduce any evidence or .that
the executing Court refused to grant him
a chance to lead evidence. - It is against
this ord=r that the present appeal has been
filed. :

2. Learned Counsel for the appellant
strongly relies on what I consider to be
obiter dicta occurring in the decision of
A. S. P. Ayyar, J., in Kotha Venkatgsubba
Rao v. Majeti Sreeramulu. In that case,
the judgment-debtor pleaded that he had
no means to pay the decretal debt. But
the executing Court simply rejected that
contention without recording the reasons
contemplated - in section 51, Civil
Procedure Code, and without finding posi-
tively that the judgment-debtor had, since
the date of the decree, the means to pay
the amount of the decree or some sub-
stantial part thercof and had refused or
neglected to pay the same, or that, after
the institution of the suit in which the
decree was passed, he had dishonestly

1. (1948) 2 M.L.J. 648: ALR. 1949 Mad, 470
6
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transferred, concealed or removed any
part of his property, or committed any
other act of bad faith in relation to his
property within the meaning of section
51 (a) (2), and (&), or that he was likely
to abscond, or leave the jurisdiction of the
Court within the meaning of section
51 (@) (1). It was urged for the decree-
holder in that case that the judgment-
debtor was on a former occasion ordered
to be arrested and that full reasons had
been then given by the Court for his
arrest and that was why the lower Court
failed to give reasons for its order upon
the fresh E.P. filed on the subsequent
occasion. The learned Judge rejected
this contention on the ground that the
Court acted without jurisdiction in
aordering the arrest of the judgment-
debtor without recording its reasons under
section 51, Civil Procedure Code. This
is the ratio decidendi of that ruling. But,
while laying down that ratie the learned
Judge went, if I may say so with respect,
beyond the necessities of the situation
to make the following remarks by way of
obiter. “My view is that reasons must
be given every time a man is ordered to be
arrested, and in every proceeding where he
is ordered to be arrested, even if it is on
the same day, for, cases differ, and much
depends on lapse of time also. The
Legislature has thought fit to order
arrest and detention of civil debtors in
jail only where the conditions prescribed
in section 51 of the Civil Procedure Code,
are strictly satisfied. The lower Court
did not even say that it was relying on the
reasons already given. It therefore acted
without jurisdiction in ordering the arrest
of the petitioner without recording its
reasons under section 51, Civil Procedure
Code.”” The obiter dicta would appear
to indicate that if the lower Court had
said that it was relying on the reasons
given in the previous order, the learned
Judge might have held that it had com-
plied with the provisions of section 51,
Civil Procedure Code. However, the
facts of this case are different and there
has been no marked lapse of time between
the date of the original order and the
date on which the second E. P. was filed.
As T have already observed, the original
order dated 20th January, 1972, had fully
discussed the reasons for directing the
arrest of the appellant and that order was
passed after giving ample opportunity to

"
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the judgment-debtor to lead evidence in
accordance with the procedure laid down
in segtion 51, Civil Procedure Code:
Even learned Counsel for the appellant
does not attack the earlier order on the
ground of any procedural irregularity,
though he complains that the reasoning
contained in that order is unsound. Imn
pursuance of the said order the decree-
holder paid batta for arrest of the judg-
ment-debtor and the Court dismissed
the E.P. because the judgment-debtor
was not to ke found. This order of dis-
missal is indefensible and was obviously
made for statistical. purposes and did
not lawfully terminate the E.P. The
irability of the amin to get at the judg-
ment-debtor was not due to any default
on the part of the decree-holder. If the
decree-holder had failed to pay batta,
the Court would have been justified in
dismissing the E.P. But-the decree-
holder did pay Latta and would have paid
batta again after the arrest warrant was
returncd for the reason that the judgment-
debtor could not be found. But with-
out giving any opportunity to the decree-
holder to pay batta, the Court proceeded
illegally to dismiss the E.P. The very
next day, after the dismissal of the E.P.,
the decree-holder filed the ncxt E.P.
praying for the same relief. The subse-
quent E. P. must be regarded in the
circumstances imercly as a coutinuation
or revival of the earlier E. P, and to serve
as a reminder to the Court that though it
had ordered the arrest of the judgment-
debtor on the merits, the amin of the
Court had failed to carry out the order and
therefore a fresh process for-the arrest
of the judgment-debtor should issus. If as
a result of an error committed by the
Court the original E.P. was dismissed, I
see no reason why the decree-holder should
be penalised by having to face once more
a de novo enquiry regarding the means of
the judgment-debtor and by having to
secure a repetition of the order already
passed. It would, in my vicw, be a
wasteful and needless ritual in the cir-
cumstances of this case to issue notice
again to the judgment-debtor, and enable
him to raise and establish the plea which
had alrecady been judicially considered
and rejected. No fresh circumstance
had, in fact, arisen or intervened between
the date of the order of arrest and the
date of the second E.P., such as to justify
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the judgment-debtor in asking for another
opportunity to prove his non-liability
for arrest. Learned Counsel for the
judgment-debtor says that even if the.
second E.P. is to be regarded as a con-
tinuation or revival of the earlier E.P.
still inasmuch as a fresh order for arrest
is asked for, the procedure laid down in
section 51, Civil Procedure Code, must
be gone through again. I am unable
to agree. The procedure had been gone
through in the earlier petition and an
order directing the arrest of the judgment-
debtor had been passed and that order
had not been challenged either by way of
review or in appeal. The second E.P. is,
as I hava said, merely a continuation of the
proceedings in the earlier E.P. and it
gives the Court an opportunity to rectify
its error in having dismissed the earlier
E.P. for no fhult whatever of the decree-
holder. The second E.P. must therefore
be regarded merely as a request to the
Court to carry out the order, which it had
already passed, by issuing a fresh arrest
warrant and directing the amin or the
process server of the Court-to arrest the
judgment-debtor in accordance with the
earlier order. However, what happened
in the Court below was that the second
E.P. was wrongly regarded as an indepen-
dent E.P. and notice was ordered again
to the judgment-debtor, who filed a
counter again and repeated the contention
that he was not liable to be arrested.
However, he failed to adduce any evi-
dence, with the result that his contention
was overruled by both the Courts bclow.
The procedure adopted by the Executing
Court may be exposed to the objection
that it is not strictly in accordance with
section 51, Civil Procedure Code. But
in the view I have taken of the subse-
quent E.P., this objection would have no
substance. The Courts helow ought to
have treated the second E.P.merely as a
revival of the earlier E.P. and as a remin-
der to the Court of its duty to carry out
its own order by issuing a fresh process
for the arrest of the judgment-debtor in
pursuance of the order dated 2oth Janua-
ry, 1972 in which case meither a fresh
notice to the judgment-debtor nor a fresh
enquiry would be necessary. 'The conse-
quence is the appeal fails and it will stand
dismissed with costs.

4. Learned Counsel for the " appellant
says that the obiter dicta of A.S.P, Ayyar, J.,
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have been followed with certain qualifi=
cations by the Delhi High Court in
Gopichand v. Smt. Brahme Devit, and that
consequently he may be granted leave to

prefer a Letters Patent Appeal. Leave
granted.
P.S.P. Appeal dismissed.

IN THE HIGH GOURT OF JUDICA-
TURE AT MADRAS. =~ |

Prusent:—K.N. Mudaliyar, F.
The Corporation of Madras by its

Commissioner Petitioner*
.
P.G. Arunachalam Respondent,

Givil Procedure Code (V of 1908), Order 47,
rule 1—Review of judgment—Decision not
brought to notice of Gourt duc to inadvertence—
Whether ~ ground for review.

The plea- of “inadvertence’ is not a
ground within the meaning of Order 47,
ru'e 1, Civil Procedure Code, for review-
ing the order of the High Court.

[Para. 2.]

Case referrved to:

L. Sivanarayana Das v. Corporatign ‘})f
Madras, Writ Appeal No. 188 of 1967.

Application, under section 114 and Order
47, rule 1 of the Civil Procedure Code, for
review of the Judgment of the High Court,
dated 23rd August, 1973 in W.P. No
> 230 of 1971 presented to the High Court
under Article 226 of the Constitution of
India to issue a writ of certiorari calling
for the records in E.D.C. Gi/1873/68
dated 10th November, 1969 on the file
of the Respondent. The Commissioner,
Corporation of Madras and quash the
said order. . -

Stanislas for Thilla: Villalan, for Petitioner.
The Court made the following

Orper:—The petitioner prays for review
of the judgment of this Court made in
W.P. No. 230 of 1971 dated 28th August,
1973. :
{

‘1. ALR. 1968 Delhi 101,

. *Rev. Writ M.P. No. 9117 of 1973
in W.P. No, 230 of 1971. 19tk Octeber, 1973,
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2. The ground on which the petitioner
seeks to get the order in question reviewed
15 set out here below:

“The petitioner further submits that
- due to inadvertence, the Respondent
in the Writ Petition was not able to
produce the above mentioned unreport-
ed decision on the date of hearing
of the writ petition. The Respondent
did not urge anything against any pro-
cedural aspect of the enquiry. Hence if
the decision had been placed before
this Hon’ble Court, the Writ Pstition
should bave been dismissed.’

Admittedly, the judgment of the Division
Bench  (Veeraswami, C.J., and Gokula-
krishnan, J.,) in L. Sivanarayana Das v.
Gorporaticn  of Madras represented by its
Commissioner and another* has mnot* been
brought to my mnotice. The petitioner
pleaded *‘nadvertence’ for his not pro-

ducing the judgment of the Division
Bench. I am  afraid, under Order
46, rule 1 “in advertence’”’ is not
a ground. The judgment of the

Division Bench was delivered as early
as 15th July, 1969, and it is significant
to notice that the petitioner was the first
respondent- in that .case. The res-
pondent in W.P. No. 230 of 1971 (the
review petitioner) was possessed of the
knowledge of the existence of the judgment
of the Division Bench since 1g69. ‘The
plea of *“inadvertance’” is not a2 ground
within the meaning of Order 47, rule 1
for reviewing the order of this Court.
Petition dismissed. :

S.J.

Petition dismissed.

1. W.A. No. 188 of 1967,
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IN THE HIGH COURT OF JUDI-
CATURE AT MADRAS.

(Special Original Jurisdiction.)
Present :—T. Ramaprasada Rao, F

Thavasikani Nadar Petitioner®
v.
The Election Commissioner (Prin-

cipal District Munsif of Ambasamu-
‘dram), Ambasamudram Village and
Taluk, Tirunelveli District and
another Respondents.

(A) Gonstitution of India (1950), Article 226
—Finding of fact by election Court under the
Tamil Nadu Panchayats Act—Cannot be
interfered with in writ petition.

(B) Tamil Nadu Panchayats At (XXXV of
1958) —Rules for elections—Election peti-
tion—Delay- in filing . of —FElection Commis-
sioner if has power to condone the delay—
~—Applicability of  section 5, Limitation
Act. .

The rules framed for the purpose’ of trying
an clection dispute arising under the
Tamil Nadu Panchayats Act, do not
provide for excusing the delay in ‘the
presentation of an election petition.
No doubt the election rules do not ex-
pressly exclude the application of sec-
tion 5 of the Limitation Act. In such
circumstances the District Munsif, who
is the Election Commissioner, if he was
acting as a civil Court might have pro-
bably exercised his discretionary juris-
diction and entertained the application,
but as the trial of an election petition
is not given to an ordinary civil Court
but to a named individual as presona
designata namely, the District Munsif,
of a particular place the general dicta
that in the absence of any prohibition
under the Act umder which the Court
is functioning, the general emabling pro-
visions under the Limitation Act could
be attracted is not available to such a
Tribunal. [Para. 7.]

In the absence of any special provisions
enabling the Election Commissioner to
excuse the delay in the presentation of
an election petition, the invocation of

* W.P. No. 1446 of 1971. 26tk jJuly, 1973,
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the general principles and the normal
provisions which would enable under
similar circumstances a civil Court to
excuse the delay will notapply to an elec-
tion Court. - [Para. 8.]

Cases referred to:—

Parthasarathy v. Koteswara Rao, LL.R.
A7 Mad. 369 : 46 M.L.J. 201 : A.LR. 1924
Mad. 561 ; Rathnam Pillai v. Sellappa Red-
diar, (1963) 2 M.L.]J. 381 ; Venkateswara
Rao v. Narasimha Reddi, (1969) 2 S.C.J.
505 : (1970) 1 M.L.J. (S.C.) 8 : (1970)
17An.W.R. (S.C:) 8 : (1969) 1 S.C.R.
679. - -

Petition under Article 226 of the Consti-
tution of India, praying that in the cir-
cumstances stated in the affidavit filed
therewith the High Court will be pleased
to issue a writ of certiorari calling for the
records relating to the order of the Ist
Respondent made in L.A. No. 41 of 1970
in Election O. P. No. 51 of 1970 on the
file of the Election Commissioner (Prin-
cipal District Munsif of Ambasamudram),
Ambasamudram dated 25th March,
1971 and quash the said order and
made therein.

F. Samuel, for Petitioner.

K. Hariharan and S. Gopalarathnam, for
Respondents. T

The Court made the ‘follow;vmg.

ORrDER :—The proceedings in this writ
petition arise out of an order passed by
the District Munsif, Ambasamudram,
as an Election Commissioner, consti-
tuted, under the pravisions of the Tamil
Nadu Panchayats Act, 1958. An elec-
tion was held to chaose the Chairman of
the Panchayat Union, Kalakad on, 13th °
August, 1970. The petitioner and the
respondent were the contestants. The
respondent secured nine votes and the
petitioner eleven votes. The petitioner
was declared elected as the Chairman.
The respondent apparently desired to
file an election petition. Under the rules,
an election petition had to be filed within
15 days from the date of declaration of
the result of the election. The elec-
tion petition was filed on 27th November,
1970, nearly three months after the expiry
of the prescribed period of limitation.
When the respondent filed such an appli
cation before the Election Commissioner
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and pleaded that his failure to file
the election petition in time was nat
wilful and thathe was prevented from
sufficient cause f-om filing'it in time. The
reasons given by the respondent for filing
the election petition beyond the pres-
cribed time were accepted as bona fide
reasons and the delay in the presentation
of the election petition was excused by
the election Court. The petitioner as
the respondent in the election petition
stated  that the election petition was
not maintainable, as section 5 of the
Limitation Act does not apply to such
petitions and that the election Court was
persona designata and, therefore, unless
there was an express power conferred
under the Tamil Nadu Panchayats
Actor the election rules made thereunder,
the Election Commissioner (the District
Munsif) as persona designata had no juis-
jurisdiction to excuse the delay.

2. On the first question the Election
Commissioner agreed that there was
sufficient cause which prevented the
respondent from filing the election peti-
tion in time, Exercising jurisdiction
under Article 226 of the Constitution,
I am not inclined to interfere with the
finding on merits rendered by the Elec-
tion Court. But the more important
pointis, whether the Election Court which
designated as a tribunal persona designa-
ta had the power to entertain an applica-
tion for excusing the delay in the presen-
tation of an election petition.

3. The Election Commissioner was of
the view that Section 5 of the Limitation
Act would apply and that he had the
requisite jurisdiction. It is as against
this part of the order that the petitioner
is aggrieved.

4. The Election Court relying. upon
certain decisions cited by the respondent is
of the view that any pleading presented
before a tribunal which is persona  desi-
_ gnata but after the prescribed period of

time, can be entertained by invoking
section 5 of the Limitation Act read with
section 29 (2) thereto, If a tribunal is
specially designated as a persona designata
then it is always understood . that the
person pointed out or described indi-
vidually as the tribunal is the person
who is to sit in judgment. As pointed,
out by the learned author Osborne in

THAVASIKAANI NADAR #. ELECTION COMMR. (Ramaprasada Rao. ¥)
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his ¢ A concise Law Dictionary’ a persona
designata means “a person pointed out or
described as an individual, as opposed
to a person ascertained as a member of
class, or as filling a particular character.”

5. A Full Bench of our Court in Partha-
sarathy v. Koteswara Rao, pointed out that
the jurisdiction of the High Court under
section ‘115 of the Code of Civil Proce-
dure to revise the orders decided by a
Judge designated as persona designata
depends on whether the Judges therein
referred to are acting as Courts, or acting
merely as persona designata, that is to ‘say,
persons selected to act in the matter
in their private capacity and not in their
capacity as Judges. Thus, it is clear
that the phrase ‘persona designata’ is a
pointer to the situation that it isa parti-
cular person that is referred to as the ad-
judicator and his power and jurisdiction
is not to be judged by the office or the
class to which he belongs. He acts as
directed by the legal authority under
which he is created. He being a crea-
ture of a particular ‘statute, he has to
look ta the provisions of such a statute
for exercise of his power as such a tri-
bunal but cannot overstep the periphery
of such a peculiar jurisdiction specially
conferred on him. As pointed out by
S. Ramachandra Iyer, C. J., in Rathnam
Pillai v. Sellappa Reddier®, the Election
Commissioner (District Munsif) is not
regarded as an ordinary civil Court with
the trappings or right of appeal and right
of revision. As the hummings of a civil
Court are comspicuously absent in the
tribunal designated as persona designata
he has to strictly follow the procedure
prescibed by the statute or the rules
made thereunder under which his office
itself is created,

6. Under similar circumstances, but
while dealing with the Representation
of the People Act of 1951, the Supreme
Court in Venkateswara Rao v. Narasimha
Reddi®, said that it is well settled that an
election petition stands on a footing
different from a civil praceeding and
that the trial of such a petition and the
powers of the Court in respect thereof

1. 46M]J.J.201 : I.LR.47 Mad. 369 A.LR.
192 Mad. 561. .
"9, '51963§2 M.L.J.381.
3. (1969) 2 S.G.J,505:(1970) 1 M.L.J. (S.G.)
8: (1970) 1 An,W.R (S.G.) 8: (1969) 1 S.C.R., 679,
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are all circumscribed by the Act, and
that the Limitation Act cannot apply to
praceedings like an election petition,
inasmuch as the Representation of the
People Act is a complete and self contained
Code which does not admit of the in-
troduction of the principles or the pro-
visions of law contained in the Indian
Limitation Act. As the respondent was
not represented, I requested Mr. S.
Gopalarathnam to assist me as amics
curige.  In his usual manner Mr.
Gopalarathnam, rendered considerable
help to this Court to determine the
limits of jurisdiction of a tribunal named
as persona  designata.

w. Itis conceded by Mr. Gopalarathnam,
that the rules framed for purposes of
trying an election dispute arising under
the Tami Nadu Panchayats Act, do not
provide for excusing the delay in the
~esentation of an election petition. No
doubt the election rules do not expressly
exclude the application of section 5 of
the Limitation  Act. In such circums-
tances the District Munsif, who is the
Election Commissioner in this case, if
he was acting as a Civil Court might
have probably exercised his discretionary
jurisdiction and entertained the applica-
tion , but as the trial of an election peti-
tion is not given to an ordinary civil Court
but to a named individual as persona
designata, namely, the District Munsif of
a particular place the general dicta that
in the absence of any prohibition under
the Act under which the Court in fun-
ctioning, the general enabling provisions
under the Limitation Act could be at-
tracted is mot available to such a tri-
bunal. If the Election Court is designa-
ted as persona designata it has a limited
jurisdiction. It cannot expand such a
special jurisdiction by invoking the
principles of decencyor convenience and
ought not to sacrifice justice to notions
of delicacy of its own.

8. In the absence of any special pro-
visions enabling the Election Commis-
sioner” (the Districc Munsif ) to excuse
the delay in the presentation of an elec-
tion petition, the invacation of the
general principles and the normal pro-
visions which would enable under similar
circumstances, a Civil Court to excuse
the delay will not apply to an election
Court,
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9. The order, thevefore, is completely
without jurisdiction and has to be s=t
aside. The writ petition is allowed.
Theve will be no order as to costs.

10. 1 express my thanks to Mr,
S. Gopalarathnam for the ready and wil-
ling help he gave enabling me to decide
the question in issue.

V.K. Petition allowed.
PrESENT :—A. Varadarajan, J.

M.A.H. Farook Petitioner™®
0.

Kalikrishna Dass Respondent.

(A) Givil Procedure Code (V of 1908), section
133 (1) (%), Order 16, rule 19 and Order
26, rule 4 (1) (a)—Ghief Minister of Pon-
dicherry—Application to be exempted  from
personal appearance and to be examined on
commission— Tenability of claim.

(B) State’ in section 133 Civil Procedure Code,
if includes Union Territory —Meaning of
expression  Ministers of States—General
Clauses Act (X of 1897), sections 3 and 4
—Constitution of India  (1950), Articles
239, 246, 366, 367, 372 and 372-A—
Interpretation.

A person who is not a witness cannot seek
to be examined on commission under
Order 16, rule 19, GCivil Procedure
Code. [Para. 4.]

An application by a defendant to exa-
mine himself on commission should be
treated differently from an application
by a plaintiff who could choose the
forum for action unlike the defendant.
A defendant cac claim under Order 26,
rule 4 (1) (a) Civil Procedure Code to
be examined on commission on the
ground of distance. The fact that the
petitioner is a defendant and the Court
will not have the opportunity of observing
his demeanour if he is examined on com-
mission is not a sufficient ground to dis-
allow the claim. [Pera. 5.]

*C.R.P. No. 3060, 13¢h September. 1973,
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Provisions of the Constitution cannat be
interpreted in accordance with the Ge-
neral Clauses Act, 1897 as that Act has
not been adapted for the interpretation
of the Constitution because Article 367
of the Constitution hasnot been amended.
The provisions of the General Clauses
Act have to be applied in the interpreta-
tion of the Civil Procedure Code and "the
expression ‘ Ministers of State’in section
133 (1) (ix) of the Code, would, accor-
ding to section 3 (%8) ‘of the General
Clauses Act, include the Chief Minister
of Pondicherry, a Union Territory.
Therefore, he could claim exemption
under section 133 of-the Code from per-
sonal appearance in Court. [Para. 6.]

He cannot hawever, claim to be examined

on a commission in his own house.
[Para. 8.]

Cases referred to :

Sibramanian Chettiar, Inre, (1954 1 M.L.J.
449 : AILR. 1955 Mad. 210 ; 4. R.
Lakshmana Chettiar v. Vadively Ambolam,
(1967) 1 M.L.J. 252 ; Viswanathan Chetty
v. Somasundaram Chetty alias Nagappa
Chetty, 46 M.L.J. 131 : A.LR. 1924
Mad. 541 ; S. K. Singh v. V. V. Giri,
(1970) 2 S.C.J. 768 : A.LR. 1970 S.C.
2097 ; Advance Insurance Co., Ltd v. Gurudas-
mal, ALR. 1969 Delhi 336 ; Kanniyan
v. Income-tax Officer, A:1.R. 1968 S.C: 627;
R. K. Sen v. Union, (1966) 1 S.C.R. 430 :
A.LR. 1966 S.C. 644,

Petition under section 115 of Act V of
1908 praying the High Court to revise
the Order of the Court of the District
Munsif of Ramanathapuram dated 7th
December, 1972 and made in C. M. P.
No. 1302 of 1973 in O. S. No. 173 of
1970.

K. Parasaran, for Petitioner.
V. R. Gopalan, for Respondent.

The Court delivered the following

JuoemenT.—The respondent, a Mada-~
thipathi, filed the suit against the peti-
tioner and three others in the District
Munsif’s Court, Ramanathapuram for
the recovery of Rs. 750 from all the four
defendants as the estimated cost of the
Samprokskanam to be performed in
Sri Ramanathaswami Temple at Rames-
waram and for a permanent irjunction
restraining the first defendant, the

M.A.H, FAROOK J. RALIKRISHNA DAss (Varadarajan, 7.)
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Executive Officer of the Temple, from
allowing non-Hindus to enter the Tem.
ple "beyonid the third prakaram. The
allegation in the plaint is that the first
defendant and the other defendants
took the petitioner, the fourth defendant,
a Muslim, upto the gate of the sanstum
sanctorum of the Temple on 2nd May,
1970, honoured him by a parivattam
and gave him wvibhuthi and kunkumam
holy Ganges water, and kodi theertham
and kunkumam and that the petitioner
threw the wibhuthi and kunkumam with
contempt, used the Ganges water to rinse
his hands and passed on the kodi theer-
tham to his Personal Assistant and by
these acts desecrated the Temple and
necessitated Samprokshanam, The
petitioner admitted that he was honoured
with parivattam and taken by the first
defendant upto the Maha Mantapam
of the Temple and given prasadams. He
has denied that he threw away the
vibhuthi and kunkumam and wused the
Ganges water for rinsing his hands, and
has stated that he accepted the prasa-
dams given to him with due respect
and reverence and passed them on to
his confidential Assistant. He has pleaded
in the written statement that the Govern-
ment of Tamil Nadu has passed a Govern-
ment Order lifting the prohibition against
non-Hindus entering a Hindu Temple.

2. The petitioner, who is at present the
Chief Minister of Pondicherry, filed
the application,” out of which this civil
revision petition has arisen, under sec-
tion 133 and Order 26, rules 1 and 4 of
the Code of Civil Procedure, for being
examined on commission at his residence
at Pondicherry on 15th December, 1972
before his intended departure on. 16th
December, 1972 to a foreign country.
He averred in the affidavit that Pon-
dicherry is far away from the territorial
jurisdiction of the District - Munsif’s
Court, Ramanathapuram, that on account
of pressure of work as Chief Minister
of the State he was unable to attend the
Court at Ramanathapuram for giving
evidence and that it was just and ne-
cessary that he should be examined on
commission. The respondent opposed
the petition, contending that in these
days offast travel, no part of the country
could be said to be far away from the
jurisdiction of the lower Court, He
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stated in his counter-affidavit that parties
to the suit could not claim to be exa-
mined on commision. Regarding the
alleged inability of the petitioner to
attend the Court at Ramanathapuram
on account of pressure of work, he con-
tended that when the petitioner could
go to foreign country he could very well
come to the Court” at Ramanathapuram
for giving evidence. He further con-
tended that it would not be possible for
the Court to appreciate the petitioner’s
evidence in the proper perspective if he
was mnot examined in Court. He ap-
prehended danger to the person of him-
self and that ofhis advocate from certaln
political elements in Pondicherry in the
event of -their visiting Pondicherry’ 1n
connection  with the exmination of the
petitioner on commission. '

3. The learned District Munsif de-
clined” ‘to accept the respondent’s case
that there would be any danger to the
person-of himself and that of his advocate
if they visited Pondicherry in connection
with the examination of the petitioner
on commission. Nevertheless, he ex-
pressed the view that having regard to
the status of the petitioner, the respon-
dent’s advocate might not be quite free
to ¢ross-examine the petitioner at Pon-
dicherry as well as he could do in the
Court at Ramanathapuram. Relying
upon the decision of this Court in
Subramanion Chettiar, In rel, and A. R.
Lakskmana Chettiar v. Vadively Ambalam?®,
the learned - District Munsif rejected the
argument advanced on behalf of the
petitioner that the demeancur of the
witness is not of much importance. He
expressed the view that the petitioner
could not claim the .exemption under
section 133 of the Civil Procedure Code,
except in cases in which he is sued in his
official capacity for anything done in
discharge of his duties as the GChief
Minister of Pondicherry and has observed
in his order that the inconvenience and
expenses that the respondent would be
put to if the.petitioner had to be exa-
mined on commission at Pondicherry
could not be overlooked. In this view,
he dismissed the petition with costs.
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4. The learned Counsel for the peti-
tioner stated that the distance between
Pondicherry and Ramanathapuram is
over 200 miles. It is only in the case of
witnesses, Order 16, rule 19 (b, says:

“ No one shall be ordered to attend in
person to give evidence unless heresides
without such limits (local limits of the
Court’s ordinary original jurisdiction)
but at a place less than fifty or where
there is railway or steamer communi-
cation or other established - public con-
veyance for five-sixths of the distance
between the place where he resides
and the place where a Court is situate
less than two hundred miles distance
from the Court-house.”

So, the petitioner whao is not a witness
cannot seek to be examined on commission
under Order 16, rule 19, Civil Procedure
‘Code as a witness on account of the dis-
tance betwéen Pondicherry and Rama-
nathapuram. :

5. The petitioner is the fourth defen-
dant in the suit and as such he could not
have chosen the jurisdiction of the lower
Court. The Court should deal with an
application of a defendant to examine
himself as a witness on commission as
distinguished from an application by the
plaintiff, vide Viswanathan Chetly V. So-
masundaram Chetty alias Nagappa Chetiy*.
The defendant’s application should be
treated_differently and not like an appli-
cation by the plaintiff who could choose
the forum for the action unlike the defen-
dant. Order 26, rule 4 (1) (4) says:

« Any Court may in any suit issue a
commission for the examination of
any person resident beyond the local
limits of its jurisdiction.”

Panchapakesa -Ayyar, J. in Subramanian
Chettiar, In re?, tepelled the contention
that a commission should not have been

‘issued to examine a party, and a defen-

dant, and has ‘observed that a commission
can be issued under the Code of Givil
Procedure for the exmination of ‘“any
person”’ including a defendant. There-
fore, the petitioner could claim, under
the provisions of Order 26, rule 4 (1) (),

1. (1954) 1 M.LJ.449: ALLR. 1955 Mad. 210,
2. (1967) 1 M.L.J. 252

1. 46 MLJ.131 : ALR. 1924 Mad, 541.
2. (1954) 1 M.L.J. 49 ; A.LR. 1955 Mad. 210,
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to be examined on commission having
regard to the distance. Dealing with
the contention that it was mnecessary
to examine the person in Court so
that the Court might observe the de-
meanour, Panchapakesa Ayyar, J., has
observed in that decision.

“ I cannot agree that this would ex-
clude the jurisdiction of the Gourt for
issuing the commission, In all cases
where a ‘commission is issued, the
Court cannot observe the demeanour
- of a. witness. The value of ¢ demea-
nour’ has been too much emphasized;
demeanour is one of those subtle
things which are important only when
the evidence is evenly Dbalanced.
Italso gives no opportunity for either
side to cross-examine the Judge who

observes the demeanour of the witness

and acts on it. So it is one of those
medieval reliefs, which, though they
have some value, are not soimportant
as to take away the rights under the
Civil Procedure Code to issue a com-
mission in deservirg cases like this.”

Even in Viswanathan Chelty’s case*, referced
to above, where the defendant had been
a resident of Rangoon with his family
for many years, it has been cbserved by
Krishnan, J., that the defendant should
have been - allowed to be examined on
commission at Rangoon and that the
watching of his demeanour which the
lower Court had referred to in support
of its order was nota sufficiently strong
ground for dragging the defendant all
the way from Rangoon to Ramnad.
Therefore, the fact that the petitioner
is a defendant and that the Court will
not have the opportunity to observe his
demeanour if he is examined on com-
mission, is not a sufficientreason. for dis-
allowing the petitioner’s application for
examination  on commission. .

6. It has not been contended by the
respondent that Pondicherry is not a
State and that the petitioner cannot
fall within the category, of ‘“Ministers of
States >’ mentioned in item (ix) in sec-
tion 133 (1) of the Civil Procedure Code,
which says that the persons mentioned
in that sub-section shall be entitled to
exemption from personal appearance in

1. 46 MLL.J. 131 : ALR. 1924 Mad. 541.
7
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Court. According to Article 1 of the
Constitution, India is a Union of States
and the territory of India shall, ac-
cording to clause 3 of that Article,
comprise the territories of the States, the
Union territories specified in the First
Schedule and such other territories as
may be acquired. This isafter the sub-
stitution of the original clause (2) of
Article 3 by the present clause (2) by
the Constitution (Seventh Amendment)
Act, 1956, Article 366 (30) of the
Constitution defines what a Union ter-
ritory is, and says :

“Union territory means any Union
territory specified in the First Schedule
and includes any other territory coms-
prised within the territory of India but
not specified in that schedule.”

Entry 6 in Part II of the First Schedule
to the Constitution says that Pondicherry
is a Union territory and that it comprises
¢“the territories which immediately before
the sixteenth day of August, 1962, wer:
comprised in the French Establishments
in India known as Pondicherry, Kari-
kal, Mahe and Yanam.” Article 367 (1)
of the Constitution says :

“Unless the context otherwise re-
quires, the General Clauses Act, 1897,
shall, subject to any adaptations and
modifications that may be made
therein under Article 372 apply for
the interpretation of this Constitution
as it aplies for the interpretation of an
Act of the Legislature of the Dominion
of India.”

Article 372 (2) says :

“ For the purpose of bringing the pro~
visions of any law in force in the ter-
ritory of India into accord with the

rovisions of this Constitution, the

esident may by order make such ada-
ptations and modifications of such
law, whether by way of repeal  or
amendment, as may be necessary or
expedient, and provide that the law
shall, as from such date as may be
specified in the order, have effect sub-
ject to the adaptations and modifica-
tions so made, and any such adapta-
tion or modification shall not be ques-
tioned in any Court of law.,”
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Article 372-A inserted by the Constitu-
tion (Seventh Amendment) Act, 1956,
empowers the President to adapt laws
and says :

(1) For the purposes of bringing the
provisions of any law in force in India
or in any part thereof immediately
before the commencement of the Cons-
titution (Seventh Amendment) Act,
1956, into accord with the provisions
of this Constitution as amended by
that Act, the President may by order
made before the 1st day of November,
1957, make such adaptations and modi-
fications of the law, whether by way
of repeal or amendment, as may be
necessary or expedient, and provide
that the law shall, as from such date
as may be specified in the order, have
effect subject to the adaptations and
modifications so made, and any such
adaptation or modification shall not
be questioned in any Court of law.

(2) Nothing in clause (1) shall be
deemed to prevent a competent legis-
lature or other competent authority
from repealing or amending any law
adapted or modified by the President
under the said clause.”

The General Clauses Act has not been
adapted for the interpretation of the
Constitution, because Article 367 has
not been amended and it has not been
laid down that the General Clauses Act, as
adapted or modifiecd under any Article
other than Article 372 will also apply to
the interpretation of the Constitution.
Before the 16th day of August, 1962,
Pondicherry was comprised in the French
Establishments in India known as
Pondicherry, Karikal, Mahe and Yanam.
Bhargava, J., has observed in S. K. S.
Singh v.- V. V. Giril, in paragraphs 247
and 248, thus :

¢ Article 54, no doubt, lays down that
all elected members of the Legis-
lative Assemblies of the States are to
be included in the electoral college ;
but the wosd ¢ States’” used in this
Article cannot include Union Ter-
ritories. It is true that, under Article
367, the General Clauses Act applies
for the interpretation of an Act of the

1. (rgyo) 2 S.C..J.768: A.I.R. 1970 S.G. 2097.
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Legislature of the Dominion of India;
but that Act has been applied as it
stood on 26th January, 1950, when the
Constitution came into force, subject
only toany adaptations and madifica-
tions that may be made therein under
Article 372. The General Clauses
Act, as it was in 1950 and as adapted
or modified under Article 372, did not
define ¢ State » so as to include a
Union Territory. The Constitution -
was amended by the Constitution
(Seventh Amendment) Act, 1956,
which introduced Article 372-A in the
Constitution permitting adaptations
and modifications of all laws which
may be necessary or expedient for
the purpose of bringing the provisions
of the law into accord with the
Constitution as amended by the Seventh
Amendment Act, 1956. It was in
exercise of this power under Article
372-A  that section 3 (58) of the
General Clauses Act was amended, so
that, thereafter, * States” as defined
included Union Territories also. The
new definition of ‘State’ in section
3(58) of the General Clauses Act asa
result of modifications and adaptations
under Article 372-A would, no doubt,
apply to the interpretation of all laws
of Parliament, but it cannot apply to
the interpretation of the Constitution,
because Article 367 was not amended
and it was not laid down that the
General Clauses Act, as adapted or
modified under any Article other than
Article 372 will also apply to the in-
terpretation of the Constitution. Since,
until its amendment in 1956, section
3 (58) of the General Clauses Actdid
not define, ¢ State® as including Union

. Territories for purposes of interpretation
of Article 54, the Union Territories
cannot be treated as included in the
word ¢ State’.”

The second reason why it must be held
that members of Legislatures of Union
Territories cannot form part of the elec-
toral college under Article 54 is that
that Article confines, the electoral college
to members of Legislative Assemblies
of the States and there are no- Legislative
Assemblies in the Union Territories.
Under Article 168, for every State there
is to be a Legislature which shall consist
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of the Governor, in certain States twa
Houses, and in some other States one
House. The A-ticle further lays down that
where there are two Houses of Legislature,
one is to be known as the Legislative
Council and the other as the Legisla-
tive Assembly and, where there is
only one House, itis to be known as the
Legislative Assembly. On the face of
it only members of Houses known as
Legislative Assemblies under Article 168
can be members of the Electoral College
under Article 54. In the case of Union
Territories, the provision for Legislatures
is contained in Article 239-A, but that
Article does not mention that any House
of the Legislature created for any of the
Union Territories will be known as a
Legislative Assembly. All that that
Article lays down is that Parliament may,
by law, create a body, whether elected
or partly nominated and partly elected,
to function as a Legislature for the Union
Territory. Such a Legislature created

“ by Parliament is not a_ Legislative
Assembly as contemplated by Article
168 or Article 54. Members of Legis-
latures created for Union Territories
under A-ticle 239-A cannot, therefore,
be held to be members of Legislative
Assemblies of States.”

Therefore, the p-ovisions of the Consti-
tution cannot be interpreted: in accor-
dance with the General Clauses Act,
1897. In  Advance Insurance Company
Limited v. Gurudasmal', the learned
Judges have held that section 3 (58) (b)
of the General Clauses Act does not apply
to the interpretation of the Constitution
and hence the word “State” in Entry
80 of List I cannot be construed to include
“Union Territories”’, relying on the de-
finition of * State” introduced therein
by the adaptation of 1956. Therefore,
although, under A-ticle 239, save as
otherwise provided by Parliament by
law, every Union Territory shall be admi-
nistered by the President acting, to such
extent as he thinks, fit, through an
administrator to be appointed by him
with such designation "as he may
specify, and, under Article 239-A. Par-
liament may by law create for any of the
Union Territories of Goa, Daman and

1. AR, 1969 Delhi 336,
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Diu, Pondicherry and Mizoram, a body
whether elected or partly nominated and
partly elected, to function as a Legis-
lature for the Unin territory, or a Council
of Ministers, or both with such consti-
tution, powers and functions, in each
case, as may be specified in the law, there
is no distribution of legislative power
in the respective Union territories and
Parliament has plenary power to legis-
late for those territories on any subject.
Bachawat, J., who spoke for the Bench
of the Supreme Court, ir Kanmiyan V.
Income-tax Officer®, has observed in that
case, thus :

¢ Parliament has plenary power to
legislate for the Union territories with
regard to ary subject. With regard
to Union territories there is no distri-
bution of legislative power. Article
246 (4) enacts that ¢ Parliament has
power to make laws with respect to
any matter for anypart of “the territory
of India not included in a State not-
withstanding that such matter is a
matter enumerated in the State List”.
In R. K. Sen v. Union?, it was pointed
out that having regard to Article 367,
the definition of ¢ State’ in section
3 (58) of the General Clauses Act,
1897 applies for the interpretation of
the Constitution unless there is any-
thing repugnant in the subject or
context. Under that definition, the
expression ‘State’ as respects any period

after the commencement of the
Constitution  (Seventh Amendment)
Act, 1956 <shall mean a State

specified in the First Schedule to
the Constitution and shall include a
Union territory’. But this inclusive
definition is repugnant to the subject
and context of Article 246. There, the
expression, ¢ State’ means the States
specified in the First Schedule. There
is a distribution of legislative power
between Parliament and the Legis-
latures of the States. Exclusive power
to legislate with respect to the matters
enumerated in the State List is
assigned to the Legislatures of the
State established by Part VI. There
isna distribution of legislative power

— .

1. ALR, 1968 S.C. 627.
2, (1966) 1 S.G.R. 430, 433: ALR. 1966
5.G. 644.
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with respect to Union territories.
That is why Parliament is given power
by Article 246 (4) to legislate even with
respect to matters emumerated in the
State List. If the inclusive definition of
‘State’ in section 3 (58) of the General
Clauses Act were to apply to Article
246 (4), Parliament would have no
power to legislate for the Union ter-
ritories with respect to matters enu-
merated in the State List and until
a Legislature empowered to legislate
on those matters is created under
Article 239-A for the Union terri-
tories, there would be no Legislature
competent to legislate on those matters;
moreaver, for certain territories such
as the Andaman and Nicobar Islands
no Legislature can be created under
Article 239-A, and for such territories
there can be no authority competent to
legislate with respect to matters enu-
. merated in’ the State List. Such a
construction is repugnant to the subject
and context of Article 246. If follows
that in view of Article 246 (4), Parlia-
ment has plenary powers to make laws
for Union, territories on all matters.”

Union territories are centrally adminis-
tered by the President acting through an
Administrator. The learned author, Dr.
V. D. Mahajan, has stated at page 150 of
the Fourth Edition of the General Clauses
Act, 1897, thus:

“The Seventh Amendment of the
Constitution in 1956, abolished Part B
and Part C States and- divided the
territories of India only into twa classes
viz., territgries of the States and the
Union Territories. Consequently, -the
Adaptation of Laws Order, 1956 had
to be issued under Article 372-A of the
Constitution. However, the adapta-
tions made in the General Clauses Act
-under. Article 372-A were not to apply
ta the interpretation of the Constitution
inasmuch as Article 367 (1) of the
Constitution permits the use of the
General Clauses Act, as adapted under
Article 372 only for such purposes. It
follows that the definition of State, as
introduced in the General Clauses Act
for the first time by the Adaptation of
Laws Order, 1956, is not to be used
to interpret the word ° State’ as used
in the Constitution. The existing defi-

'1909. Therefore, the provisions of thel

nition of °State’ in section 3 (58) (b)
- of the General Clauses Act, is not, there-

fore, to be applied to the interpretation

of the Constitution at all for the pur-
" poses of the cases before the Court.”

Therefore, it has to be found that Pondi-
cherry is not a State according to the

Constitution. But, it will fall within the

definition of ¢ State > under section 3 (58)

o}f the General Clauses Act, which reads-
thus :

«“cState’—

(a) as respects any period before the
commencement of the Constitution
(Seventh Amendment) Act, 1956,
shall mean a Part A State, a Part B
State or a Part C State ; and

() as respects .any period after such
commencement, shall mean a State
specified in the First Schedule to the
Constitution and shall include a Union
territory.”

According .to section 4 of the General
Clauses Act, 1897, the definitions in
section 3 of that Act apply also, unless
there is anything repugnant in the subject
or context, to all Acts of the Governor-
General in Council made after the third
day of January, 1868, and to all Regula-
tions made on or after the fourteenth day
of January, 1887. The Code of Civil
Procedure is a Central Act which received
the assent of the Governor-General on

-the 21st day of March, 1908 and came

inta force. on the first day of January,

General Clauses Act, 1897, have to be
applied in the interpretation of the Cade
of Ciyil Pracedure. “Ministers of States’’,
falling in item (ix) in section 133 (1)
of the Code of Civil Procedure, would,
according to section 3 (58) of the General
Clauses Act, include the Chief Minister
of Pondicherry, a Union territory. There-
fore, the petitioner could claim exemption
%nﬁer section 133 of the Civil Procedure
ode,

7. The view of the learned District
Munsif that the petitioner could claim
the exemption under section 133 of the
Civil Procedure Code only if he had sued
in respect of anything done in his official
capacity, cannot be accepted. There is
nothing in that section to warrant such
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an inference and it is not open to the
learned District Munsif to read more than
what is contained in the section which
says that * Ministers of States’ shall be
entitled to exemption from personal
appearance in Court. Therefore, I find
that the petitioner, as Chief Minister of
Pondicherry, is entitled to claim the
exemption under section 133-and could
claim the privilege of being examined on
commission in the present case where he
has been sued for something alleged to
have been done by him in his personal and
individual capacity, and he is only bound
by clause (3) of that section to pay the
costs of the Commission.

8. The petitioner can claim exemption
lfrom personal appearance in Court, but
not claim to be examined in his own house.
Having regard to the present status of the
petitioner and what has happened viz.,
the institution of the suit in the District
Munsif’s Court, Ramanathapuram, and
the opposition to the petitioner’s applica-
tion for examination on commission, I
think that the respondent and his Coun-
sel will not feel quite free to cross-examine
the petitioner if he is examined on com-
mission in his own house. In the interests
of justice, I think it will be desirable to
have the petitioner examined at some
other place in any one of the Travellers
Bungalows or Circuit Houses, if any, in
the Pondicherry Union Territory. He
will be examined accordingly.

9. The respondent apprehends danger to
the person of himself and that of his
Counsel if they were to go to Pondicherry
for the examination of the petitioner on
commission. The-apprehension may not be
well-founded. However, if the petitioner,
a man of importance and status, should
feel, as it is hoped that he will da, that the
respondent should not have any appre-
hension at-all, he may have himself exa-
mined on commission in the Inspection
Bungalow, Nagapattinam, which 1s very
close ta the border of the Union territory
of Pondicherry.

10. The petition is allowed accordingly
with costs. The lower Court’s order is
set aside. The petitioner should deposit
a sum of Rs. 200 towards Commissioner’s
fees into the lower Court within a month
from this date, failing which the petition
will stand dismissed with costs. As
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saon as the deposit is made, the lower
Court will appoint a suitable advocate as
Commissioner and fix a date and venue
for the examination of the petitioner as
aforesaid in consultation with the learned
Counsel for the parties.

S.J.

IN THE HIGH GOURT OF JUDI-
CATURE AT MADRAS.

PresENT :—M. M. Imail, .

* Petition allowed.

M/s. Mithuna Industries by its Paxt-

ner, Sharad Vasanji, No. 44/46, Wood

Wharf, Wall Tax Road, Madras-x
Petitioner®

u.

The Deputy Chief Controller of
Impoxrts and Exports. 11.6.860 Red
Hills, Hyderabad-4, Andhra Pradesh
and another Respondents.

Imports (Control) Order (1955)—Clause (9)
—Scope—Refers to only import licences—
Does not include release order or allotment
through canalised agencies,

The various clauses of the Import Control
Order (1955), maintain a clear distinc-
tion between an order of allotment and
an import license. Clause 9 deals only
with an import license and it does not
empower the cancellation of a release
order, [Para. 9.]

In view of the clear and continuous distinc-
tion that has been maintained by the
Imports (Gontrol) Order, 1955 between a
licence and an order of allotment which
was the same as the release aorder in the
present case under the various provisions
of the Order, the Deputy Controller of
Imports and Exports had no jurisdiction
to cancel the release order issued to the
petitioner. [Para. 10.]

An import lience authorises a licensee to
bring into India goods from abroad for
the first time. On the other hand an
order of allotment or a release arder
enables the person in whose favour such
an order has been issued to obtain goods

* W, P, Ncs, 3379 and 3394 of 1972.
10tk October, 1973.
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already imported into India by canalised
or centralised agency like the Minerals and
Metals Trading Corporation or the State
Trading Corporation as the case may
be. [Para. 9.]

Petitions under Article 226 of the Consti-
tution of India praying that in the cir-
cumstances stated therein and in the
affidavit filed therewith the High Court
will be pleased to issue a (1) 2 writ of
" mandamus directing the second respon-
dent to, deliver a quantity of 22305.71
kgs. of stainless steel sheets of 0.814 mm.
to 0.457 mm. bath inclusive, allotted to
the petitioner under the release order,
dated 14th February, 1972 and made in
No. P/L/R[720648/W/[33.34, at the price
prevailing in March, April 1972 (W.P.
No. 3379 of 1972) (2) a writ of orohibi-
tion prohibiting the first respondent
therein from taking any action or
proceeding pursuant to his show cause
notice No. Dc/Hyd[261/Enf.[71.72, dated
1st December, 1972 (W.P. No, 3394 of

1972).

K. K. Venugopal for P. Chidambaram, for
Petitioner.
R. Tyagarajon for K. Paraseran and

G. Narayanan, for Respondents.
The Court made the following

Orprr.—The petitioner in these two
writ petitions is one and the same and it
is a partnership firm. One Messrs.
Delta Enterprises, Kakinada, a registered
merchant-exporter, who was exporting
stainless steel goods, applied fora reple-~
nishment licence release order undsr the
registered Exporter’s Policy for the quarter
July-September, 1971 against their ex-
ports of stainless steel utensils Zor an
F.O.B. value of Rs. 2,58,500-20. It is
necessary at this stage to explain the
scheme under which this application was
made. In order to offer incentives to
exporters, the Government of India
promuylgated a scheme by way of gcanting
import licences for raw materials for the
manufacture of the gaods to be exported,
at a particular percentage of the value of
the export. It is on the basis of this alone,
that an application was made by Messrs.
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Delta Enterprises, Kakinada. It is also
necessary to explain the difference between
an import licence and a release order.
As an incentive, an exporter is given an
import licence to import goods into this
country. However, in the case of certain
goods, whose import is made by canalising
through a particular agency like the
Minerals and Metals Trading Corpora-
tion of India or the State Trading Cor-
poration of India, instead of granting an
import licence, the scheme provided for
the grant of a release order or an order of
allotment so that the exporter in ques-
tion can get the quantities of the imported
goods from the canalised agencies, namely,
the Minerals and Metals Trading Corpo-
ration of India or the State Trading
Corporation of India as the case may be.
As far as stainless steel sheets are concern-
ed, the canalised importing agency is the
Mineralsand Metals Trading Corporation
of India, the second respondent in both
the writ petitions. It is not in contro-
versy that the scheme promulgated by
the Government in this behalf also pra-
vided for an exporter, who is entitled to a
replenishment licence, to nominate
another in his place, subject to certain
conditions, enabling the said nominees
to receive the licence or the release order,
as the case may be. It is the common
case of the parties that in the present case
Messrs. Delta Enterprises, Kakinada,
the exporters, filed the application for a
release order nominating the petitioner
herein as their nominee. That applica-
tion was in two parts, one part to be
campleted by the exporter himself and
the other part to be completed by the
nominee. Again, it is admitted that such
an application completed in both parts
by Messrs. Delta Enterprises, Kakinada,
as well as the petitioner, was filed in the
present case. Pursuant to this applica-
tion, a release order was actually issued
by the first respondent herein. The said
release order bears the No. P/L/R/
720648/W/33-34 and it is, dated 14th
February, 1972. This order states that
the petitioner could approach  the
Minerals and Metals Trading Corpora-
tion for obtaining the allotment of the
goods mentioned therein, namely :
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S.No. Description of goods,

Quantity ¢.i. f. value in figures
Limit, if any. - . and words.
Rs.

Stainless steel sheets of 22305.71 kg.

0.914 mm. to 0.457 mm.
both inclusive.

Rs. 1,88,405
(Rupees one lakh eighty eight
thousand four hundred and
five only).

It contains certain other conditions also,
one of them being that the release order
should be produced in original to the
Minerals and Metals Trading Corpora-
tion of India-Limited, Madras. It also
mentions that the release order will be
valid for six months from the date of issue.
This release order was sent to the peti-
tioner under a covering letter, dated 16th
February, 1972, On receipt of the re-
lease order, the petitioner wrote ta the
Minerals and Metals Trading Corpora-
tion Limited, Madras, on 15th March,
1972 requesting delivery of thie goods
immediately on priority basis. Not hav-

ing received any reply, the petitioner.

wrote a reminder on -3th June, 1972,
To that also the petitioner did not receive
any reply from the second respondent
herein. However, the petitioner received
a communication, dated 27th July, 1972
from the office of the first respondent
herein, signed by the Controller of Im-
ports and Exports. This communication
drew the attention of the-petitioner to the

issue of the release order for stainless steel

sheets and stated :

* The exporters Mfs. Delta Enterprises,
Kakinada, while claiming export bene-
fits did not produce attested. copies of
shipping bills but instead submitted
certified copies only. These: shipping
bills do not indicate whether the ex-
ported products were made out of
sheet or scrap. Items exported include
karandi, tumblers, etc., which are
generally made from scrap by castings.
Further, registration certificate pro-
duced by you did not say that you were
actually engaged in the manufacture of
stainless steel utensils etc. In these
circumstances, the issue of the Release
Order No. P/L/R/720648, dated 14th
February, 1972 is viewed as nat in
order,

. You are therefore requested toreturn
the Release Order No. P/L/R/720648,

-dated 14th February, 1972 without
entering into any commitment.’

Admittedly, to this communication, the
petitioner did not submit any reply.
Subsequently the petitioner issued a notice
through Counsel to the second respondent
on 16th September, 1972 calling upon the
second respondent to deliver the allotted
gaods within 15 days of receipt of the
notice. . The second respondent by reply
dated 19th September, 1972, stated that it
was examining the matter and would
write in due course. This was followed
up by another letter, dated 29th
September, 1972 stating that the matter
was still under correspondence with the
licensing authority. The petitioner there-
after sent a telegram and a letter to the
second respondent in November, 1972,
but did not receive any reply by the time
the writ petitions were filed. While so,
a notice dated, 1st December, 1972 was
received by the petitioner from the first
respondent herein. This notice called
upon the petitioner to show cause why
the release order referred to already should
not be cancelled under clause 9 (a) of the
Imports (Control) Order, 1955, and gave
15 days’ time for showing cause and alsa
fixed 3.00 p.M. on 16th December, 1972,
for any personal heaving, if the p:titionec
so desired. In acdition to repeating
what the Controller of Imports and
Exports had stated by his communication,
dated 27th July, 1972, this notice put
forward two other grounds for showing
that the release order was not in order.
One was that information had been receiv-
ed that the exporters Messrs. Delta Enter-
prises, Kakinada, had highly inflated the
weight of the goods exported in the ex-
port invoices to obtain the incentive im-
port licence under the REP Scheme for
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higher value than what they would have
been normally entitled to. The second
was, that the Central Bank of India
Limited, Kakinada, had confirmed that
payments against the exports- made by
the exporters M/s. Delta Enterprises,
Kakinada, had not been realised. It is
after the receipt of this notice that these
two petitions were filed by the petitioner
herein. - -

4. In W.P. No. 3394 of 1972, the peti-
tioner has prayed for a writ of prohibition
prohibiting the first respondent therein
from taking any action or proceeding
pursuant to his show-cause notice, dated
1st December, 1972. In W.P. No. 3379

of 1972, the petitioner has prayed for.a .

writ of mandamus or any other appropriate
writ, -order, or direction directing the
second respondent therein to deliver a
quantity- of 22305.71 Kgs. of stainless
steel sheets of 0.914 mm. to 0.457 mm.,
both inclusive, allotted to the petitioner
under ‘the- release order, dated 14th
February, 1972 at the price prevailing in
March-April, 1972. .

4. The petitioner in the affidavits filed
in support of the respective writ petitions
has contended that the firstrespondent had
no jurisdiction to cancel the release order
already granted to the petitioner, that
the various grounds in suppart of the
proposed action mentioned in the notice
were not really true and that as a matter
of fact, the first respondent was estopped
from proceeding .to take the action in
question, namely, cancelling the release
order aiready issued to the petitioner,
With regard to W.P. No. 3379 0£ 1972, the
case of the petitioner is that after it receiv-
ed the release order, it immediately
approached the second respondent for
delivery of the quantity of stainless steel
sheets covered by the release order, that
even though the second respondent had
delivered stainless steel sheets to other
persons to whom similar release orders
had been issued, it had not delivered the
quantity of stainless steel to the petitioner
herein and that the second respondent is
bound to honour the release order and
deliver the stainless steel sheets in ques-
tion.

5. An elaborate counter-affidavit has
been filed by the first respondent in. W.P.
No. 3394 0f 1972, This counter-affidavit
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in detail sets out the scheme under which
the application was made and the release
.order was granted and contends that
Messrs. Delta Enterprises, Kakinada, wete
not really bona fide exporters, that as a-mat-

.ter of fact such an exporter did notreally

exist, that.consequently the -entire export
was a fictitious one, that the amounts for
which goods were exported had not been
repatriated into this country, as required
by the rules within a period of six months,
that therefore the release order being in
the nature of an incentive to earn foreign
exchange and no foreign exchange having
been earned in -the present case, the
release order was not valid in law and
that therefore the first respondent was
justified in p-oposing to take. action to
cancel the said release order. Out of the
several grounds mentioned in the com-
munication, dated 27th July, 1972 as
well as the notice, dated’ 1st December,
1972, the first respondent in the counter--
affidavit confined himself only to two
grounds, namely, (1) the. failure on the
part of the exporters, Messrs. Delta Enter-
prises, Kakinada, to repatriate the amount
covered by the export into India ; and
(2) the inflation of the value of the
export alleged against the exporters,
namely, Messrs. Delta Enterprises; Kaki-
nada. Having regard to the rival con-
tentions put forward by the parties in the
present case and having regard to’the
nature of the relief prayed for in W.P.
No. 3394 of 1972, the question for con-
sideration is, whether the first respondent
had, jurisdiction to cancel the release order
already issued by him to the petitioner
herein pursuant to the power claimed by
him under.clause 9 of the Imports (Con-
trol) Order, 1955. T

6. Mr.K.K. Venugopal,leaned Counsel
for the petitioner, put forward. two con-
tentions before me in support of W.P. No.
3394 of 1972. The first contention is that-
even assuming that every one of the allega-
tions made by the first respondent is
true, still the first respondent had ‘no
jurisdiction to cancel the release order
already issued to the petitioner, because
clause g of the Imports (Control) Order,
1955 deals with cancellation of only an
import licence and does not deal with
cancellation of a release order like the
present one. The second argument is
that even assuming that the first respon-



]

dent had power or authority under clause
9 to cancel the reléase o-der and further
assuming that'all the allegations made by
the fi-st respondent in the notice, dated
1st December, 1972 are true, still the
first respondent’ will have no autho ity
to cancel the release order, because he is
estopped from doing so by virtue of his
holding out earlier that Messrs. Delta
Enterprises had made- the export in
question and therefore were entitled to the
release order in question and that relying
upon that representation’ made by the
first respondent, . the petitioner bhe-ein
-had " parted with a sum of Rs. 2,02,981-96
in favour of Messrs. Delta Enterprise, by
way of premium. I shall now consider
the validity of these submissions. -

7. Let me take the first submission
immediately. ‘It is mnecessary in this
context to refer to the provisions con-
tained in the Imports.and Exports (Con-
trol) Act, 1947, as well as the Imports
(Control) Order, 1955.; Section 3 (1) of
‘the Imports and Exports (Control). Act,
1947, provides that ¢ the Central Goven-
ment may, by order published in the
Official Gazette, make provisions- for
prohibiting, réstricting, or otherwise coa-
trolling in all cases or in specified classes
of cases, and subject to such .exceptions
if any as may be made by or under the
order : . o
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““(a) the import, export, carriage coast-
wise or shipment as ships - stoes of
- poods of any specified description ;-

- (d) the bringing into a.riy port or place
in India of goods of any specified des-

cription. intended to be taken out. of -

India without being removed from the
ship or conveyance-in -which they are
- being carried.”. . - ..~ ..

Sub-sectior (2) of section 3 provides that
all goods to which any order under sub-
section *(1) applies shall be deemed to b:
‘goods of which the import or expo t has
‘been prohibited under section 11 of the
Customs Act, 1962; and all the povi-
sions of that Act shall have effect acco, d-
ingly. Sub-section. (3) .of section 3 con-
templates that notwithstanding anything
-contained in the . Customs -Act,. the
“Central Government may, by order pub-
lished in the Official Gazette; prohibit,
xestrict -or- impose . conditions on’ the
8 .
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clearance, whether for home consumption
or for shipment ab oad .of any goods or
class of goods imported into India.

8.. Pursuant to ‘the powers conferred on
the Government by section 3 of the Act,
the Central Gove: nment, had promulga-
ted the Imports (Control) Order, 1935.
Clause 2 of this Order defines . certain
exp-essions used in the Order and one
such expression 1is,  application for
licence ** which has been dcfiied as includ-
ing any application made wunder 'the
Import Trade Coatrol Regulations. The
expressiory, ““licence” itself has been
“defined as to include a customs clearance
-permit issued under. the said Order.
Clause 3 of this O:der states that save as
otherwise provided in the. Order, no
person -shall impo: t any goods of the des-
cription specified in Schedule I, except
wnder, and in accordance, with a licence
or a customs clearance permit-g antcd by
the Cent: al Gove: nment or by any-officer
specified in Schedule II. Clause 4 deals
with fees on application for licences.
Clause 5 deals with ‘conditions of licences.
Clause 6 deals with refusal of licence.
Clause 7 deals with amendment 'of
licence. Clause 8 -is important.and it
states : -

*'The Central Government or the Chief
Controller of Imports and Exports may
debar a licensee-or importer or any
- other person from receiving licences or
allotment of imported goods th: ough
‘the State T ading Corporation of
Tndia, the Mine: als and Metals. T-ad-
ing Corpor-atioa of India, o any other
similar agency, and di: ect, with.out pre-
judice- to any other action that may be
takest agaiust him in this behalf, that
no licence or allotment of impoted
goods shall be granted to him for a

. specified- pe:iod under this O.der.”

9. It is not necessary for the pupose
of this case to refer to the various coitin-
gencies- enumerated in clause 8 in which
the power can be exercised. Clause 8-A
provides : ' .

¢ The Central Government or the Chief
Cont: oller of Imports and Exports may
suspend the g-ait of licences o allot-
ments of impo. ted goods- through' the
State Tradiig Corporation of India,
. the Minerals and Metals Tiading
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Corporation of India, or any other
" similar agency, to a licensee of importer
. or any other person, pending investiga~
tion into one or more of the allegations
mentioned in clause 8, without preju-

dice to any other action that may be
" taken against him in this behalf :

Provided that grant of a licence or
allotment of imported goods shall not
ordinarily be suspended under this
clause for a period exceeding twelvz
months : .

" Provided further that on the withdrawal
of such suspension, a lieence or allot-
ment of imported goods may be granted
o0 him for the period of suspension
subject to such conditions, restrictions,
or limitations as may be decided by the
authority aforesaid, keeping in view
‘the foreign exchange position, indi-

" "genous 'production and other relevant
factors.”

Clause 8-B confers power oo the Govern-
ment to keep in abeyance application for
licences or allotments of imported goods.
Clause 8-C deals with publicity of action
taken under clause 8 or 8-A. Clause 9 is
the most ‘important clause as far as the
present case is concerned and the same is

as follows :

_«The Central Government or the
Chief Controller of Imports and Ex-
ports or any other officer authorised in

.this behalf may cancel any licence
granted under this Order or otherwise
render it ineffective : .

() if the licence has been granted
through inadvertence or mistake or has
been obtained by fraud or misrepresen-
tation ;

(b) if the licence has been granted con-
trary to rules or the provisions of this
Order ;

(c) if the licensee has committed a
breach of any of the "conditions of a
licence ;

(cc) if the Central Government or such
officer is satisfied that the licence will
not serve the purpose for which it has
been granted ;

_ (d).if the licensee has committed a
breach of any law relating to customs

ar the rules and regulations relating to

~ the import or export of gaods or of any
law relating to the regulations of foreign
exchange.”

The argument of Mr. Venugopal, learned
Counsel for the petitioner, based on these
statutory provisions, is- this. Clause 9,
when it deals with cancellation of a
licence, refers to import licence contem-
plated by the Imposts and Exports Con~
trol Act, 1947, and does not take in a
release order which is really an allotment
as in the present case. As a matter of
fact, the argument of the learned Counsel
that the release order is only an allotment
as contemplated by clauses 8, 8-A, 8-B
is made clear by the release order itself
which states : .

“With-reference to your applicationf
letter No. dated 7th December, 1971
on the above subject, I write to say that
you may approach the Minerals and
Metals Trading Corporation for abtain-
ing the allotment of the goods mention~
ed below.”

Consequently, the release order in the
present case is.nothing but an order of
allotment referred to and dealt with in
clauses 8, 8-A and 8-B. The contention
of Mr. Venugopal is that the Imports
(Control) Ouder, 1955, makes a clear
distinction between an import licence and.
an order of allotment, namely, the release
order and clause 9 applies only to a licence
and not to a release arder and therefore
the first respondent herein had no juris-
diction to cancel the release order issued
to the petitioner under clause 9, as he
purports to have done, and consequently
he must be prohibited from doing so by
the issue of a writ of prohibition. In my
opinion, this argument of the learned
Counsel for the petitioner is well-founded..
I am clearly of the opinion that the variousy
clauses of the Imports {Control) Order,
1955, maintain a clear distinction between
an order of allotment and an import
licence and clause 9 deals only with an
import licence. The distinction is
obvious from anather point of view also.
An import licence authorises a licensee;,
to bring into India goods from abroad
for the first time. On the other hand,
an order of allotment or a release order
enables the person in whose favour such
an order has been issued to obtain goods|
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already imported into India by a canali-
sed or centralised agency like the Minerals
and Metals Trading Co-poration or the
State Trading Corporation as the case
may be. Therefore, merely as a cons-
truction of the language of the various
clauses of the Impo-ts (Control) Order,
1955, I have no hesitation in coming to
the conclusion that clause 9 under which
alone the first respondent has purported
to act has no application to the release
order in dquestion.

10. Itisrelevant in this context to refer
to a specific statement made by the first
respondent in parag-aph 35 (¢) of the
counter-affidavit filed by him. In this
paragraph he has categorically stated
that he, the first respondent, is not con-
templating any departmental action
against the petitioner under clauses 8, 8-A
and 8-B and that the show-cause notice
was issued under clause 9 of Imparts
(Control) Order, dated 7th December,
1955 as amended, for cancellation of the
release arder issued to the petitioner here-
in.” Since a writ of prohibition is con-
cerned only with the jurisdiction of the
authority .concerned, even though the
first respondent did not have any juris-
diction to cancel the release order under
clause 9, I asked the learned Counsel
appearing for the first respondent to show
whether any other provision of the
Imports (Control) Order, 1955 or any
other provision contained in the Import
Trade Control Hand Book of Rules and
Pracedure or any scheme promulgated
by the Government of India enables the
first respondent to cancel the release order
in the present case. The learned Counsel
frankly conceded that apart from clause 9
of the Imports (Costrol) Order, 1955, he
was not relying on any other provision,
cither statutory or otherwise, for seeking
to have the release order cancelled. The
only argumzut that was put forward on
behalf of the first respordent which was
stated in the counter-affidavit and repeat-
ed before me is this. Parag-aph 41 of
ssction 1, Part B of the Import Trade
Control Policy Volume II for 1971-72,
provides that “where a registered exporter
or his nominee is eligible for'a licence
under the Import Policy for Registered
Exporters, for an item, the import of
which is canalised through a public
sector agency in terms of the current
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import policy, the licensing authority will
issue ‘ REP release order’ in respect of
such an item, instead of issuing REP
licence. The ‘REP release order’ will
make it possible for the registered exporter
or his nominee; as the case may be, to
obtain his requirements according to the
release order from the canalising agency
at the international price plus reasonable
incidental charges:” Based on this pro-
vision, the contention as put forward in
parag aph. 23 of the counter-affidavit is
that though clause 9 of the Imports
(Control) Order, 1955 speaks of cancella~
tion of licence, it includes in its purview
the release order also inasmuch as release
orders are permits issued only in, lieu of
licencus in respect of items canalised
through the public sector agencies like
the State Trading Corporation of India
Limited, Minerals and Metals Trading
Corporation of India Limited, etc., in
terms of paragraph 97 of Import Trade
Contral Hand Book of Rules and Proce-
dure 1971 and also in terms of paragraph
41, Part B, scction 1 of Import Trade
Control Policy B.ok for April, 1971 ;
March, 1972 Volume II. It is further
contended in this paragraph that “itis
relevant toemphasise that against such
release orders only imported raw materials
are supplied. In other words the foreign
exchange expenditure is the same both .
in respect of licences and Release Orders.
Singe Release O.ders are only substitutes
for Import licences for supply of imported
raw materials, clause 9 of the Imports
(Control) Order could be invoked for
cancellation of such Release O:ders ’*
The same contention 1s reiterated in para—
graph 33 of the counter-affidavit wherein
it is contended :

“Itis clear therefore that a release
O:der is nothing but a substitute for
the licence for obtaining imported raw
materials. In other words bath licence:
and Release O.der are permits ; while
licence permits direct imports by the
parties concerned, Release Order is a
permit for obtaining the imported raw
materials indigenously through the
selected public sector Agencies like the
State Trading Corporation of India
Limited, Minerals and Metals Trading
Corporation of India Limited, etc.
In accordance with the accepted policy
of the Gavernment to increasingly
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_canalise the import trade, certain raw
mate: ials ‘are imported by the public
sector Agencies selected for this purpose.
. These imported raw materials are dis-
tributed within the  country to
the persons holding valid Release
Ocders by the Public Séctor Agencies
wha are g anted the necessary foveign
.exchange by the Government for import
of such raw materials. Hence as
already averred in parag-aph 11, the
foreign exchange expénditure ‘is the
same whether the parties are granted
the licence to import raw materials
directly or given the Release QO:der to

. procure raw materials from the Public
Sector Agéncies who import them.”

-1t is unnecessary to refer to paragraph 34
of the counter-affidavit which also merely
repeats the above contention. I am
“clearly of the opinion that this contention
of the first respondent is unsustainable
in view of the clear and continuous distinc-
tion that has been maintained by . the
Imports (Coatrol) Order, 1955 ‘between
a licence and, an o.der: of allotment, which
lis the same as the release order in the
Ipresent case, under the various p-ovisions
of the O-der. Consequently, I hold that
the fi-st respondent hasno jurisdiction to
cancel thie release order issued to the
etitioner in exercise of the powers con-
ferred on him by clause 9 of the Imports
(Cont o) O:der, 1955. : :

21, As far as the second submission of
the leaned Counsel for the petitioner is
concerned, as 1 have already pointed out,
it p: oceeds on the basis that even assuming
that the fi st respondent had Juzisdiction
to cancel the release order under clause 9
of the Imports (Control) Order, 1955
and fu-ther assuming that every one of
the allegations made by the- first respon-
dent in the notice,. dated 1st December,
1972 is t ue, still the ficst respondent can-
not cancel the release order, as he is
estopped f om doing so. I am unable to
accept this contention of the learned Coun-
sel. 1 have al eady extracted the p-ovi-
sions of clause 9 of the Imports {Contzol)
O.der, 1955.  One of the g ounds on
which a licence could be cancelled under
the clouse is that the licence had been
g-anted th ough inadvertence or mistake,
Once the authority has. got a right to
cancel a licence on the g ound that it
had been granted through inadvertence
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or mistake, it is certainly not open to a
person like the petitioner to contend that
the authority cannot exexrcise that power,
because the said authority itself had
carlier procceded on the basis that the
exporter was validly entitled to the release
order and that consequently the nominee
himself was entitled-to such a release

"order. The very provision for cancella-

tion of a licence g anted through inadver-
tence or mistake bars any such conten-
tion in this behalf. Solongas that provi-
sion is a statutory one, it is not open to a
person like the petitioner to put forward
the contention based upon estoppel,
because there cannot be estoppel against
law. Hence, I am unable to sustain the
tecond contention of the learned Counsel

for the petitioner.

-x2. It has been repeatedly Il)ointed. out

in the counter-affidavit by.the fi st res-
pondent herein that the nation has lost
valuable foreign exchange, because Messrs
Delta Enterp.ises, Kzkinada, had not
repatriated the amount for which goods
were exported and that consequently to
compel the Government to sustain the
release order .already issued in favour.of
the petitioner would lead . to national
loss in the form of foreig1 exchange. If |
any such thing has happened, 'the first
respondent. alone has to thank himself
for the same. It i3 coatended again
and again in the counter-affidavit that
Messrs. Delta Esiterp-iseshad notrepatria-
ted foreign exchange to the extent of
seven lakhs of yupees in this case and that
the nation has lost fo'eign exchange to
that extent, and that at the same time,
the first respondent had been compelled
to give release o der to the petitioner
herein. It is mentioned that under the
relevant regulations, an expo-ter is
bound to repatriate foreigr exchange
covering the value of the expo-t within
a period of six months fom the date of
the export and that the exporter in the
present case has not done so. In the
present case, as admitted by the . first
respondent himself in parag aph 24 of the
counter-affidavit, the ‘expo ts relevant
for the release. o-der in questior were
covered by MAC 772286, MAC 772278
MAC 772279 and MAG 772287 involving
foreigh exchange to the extent of Rs:.
2,62,867.86. - It is represented that these
exports took place in July, 1971. The
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release o~der in question was issued on
14th February, 1972. - That means, by

the time the release order was issued,’

the period of six months prescribed for
repatriation of the foreiga exchange had
expired. - Notwithstanding --this, -if the
first respondent had chosen to issue the

release o de’ without verifying whether -

the foceig1 exchange had been cepatriated
or not, it is certainly not open to him now
to contend that it will be a g-ound for
him to cancel the retease o-de. issued to
the petitioner herein. Again in paras

graph 33 of the courter-affidavit, the-

first respondent states :

“1n this connection it is respectfully
submitted that the exporter Messrs.
Delta Enterprises, Kakinada, has al-
ways been in the habit of nominating
some third parties for receiving the
benefit of replenishment licences against
his owa expo ts. And it is understood
- from the Reserve Bank of India that in
all. these cases, the export p oceeds
(foreigh exchange eanings) amounting
to nea'ly 7 lak1s ae outstanding. In
- other wo ds, while the exporter manag-
ed to get the licence/Release Orders
transfer ed to his nominee, he has failed
to repat iate the co:tesponding fo-eign
exchange to the tune of 7 lakhs against
.the relevant .expo ts. It is theiefore
evident that in each and every case he
has delibsrately nominated thiid parties
for obtaining replenishment licences
with the intention of def auding the
Govenment of the valuable foreign
exchang: and escaping his own res-
" poasibility. in the matter.”’

With the kiowledg> that the exporter in
the p-esent case, namely,. Messrs. Delta
Enterp ises, Kakinada, was always in
the habit of nominating some third parties
for receiving the benefit of replenishment
licerces, if the fi st respondeat had chosen
to grant a,velease oder to the petitioner,
namely, the nomiree of Mess's. Delta
Enterp ises, Kakinada, certainly it isnot

open to him now to bemoan. the conse-.
quence -and coutend -that the .petitioner.

will have-to lose the release o-der for the
fault committed by. the fi-st.respondent
himself. It-is .vey wo tunate ahd
extremely reg ettable that in this: parti-

cular case not only the count:y has lost.
valuable foreiga exchange to the extenit® no acder as to costs.
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of rupees. sevenlakhs, but the petitioneT:
herein is also enabled to g:t huge quantity
of impo-ted materials, the eby the couatry
losirgat both the ends. But that is
certainly attributable only to the policy
that had bzen pu-sued and followed by the
first respondent and his supe ios without
taking adequate precaution fo: the pu--
pose of assu-ing that the fo eig1 exchange
referable to the export had actually been
repat-iated into the couity and that:
theeby the incentive impo:t licence
really wo. ked as an incentive to export
and earn valuable foreigh exchange and
not wo.ked to the detriment of the
country.

13. In any event the considerations
referred to above which a e matte:s of
policy for the Government to decide, do’
not have any bearing on the present ques-
tion, namely, whether the first respondent
has ju isdiction or not to cancel the
velease o-der ganted to the petitioner
herein under clause 9 of the Impo-ts
(Control) ‘Ozder, 1955. I have al eady
held that the first respondent has no such.
jurisdiction.

14. The learned Counsel for the fi-st
respondent sought to contend before me
that the release o der issucd to the peti-
tioner herein was valid only for a pe:iod:
of six months, that since the p= iod of
six months had already expi:ed, it does
not continue to be valid and that there-
fore no pupose would bz seved by
issuing a w: it of prohibition. Iamunable
to accept this contention. Ihave al eady
referred to the fact that after the receipt
of the release o-der in Feb ua'y, 1972,
the petitioner w-ote to the second respon-
dent o 15th Ma-ch, 1972 and 5th June,
1972 calling upon the second respoident:
ta deliver the stainless steel sheets. It is.
only the second respondent who did not
deliver the same on instructions f om the
first respondent herein. Therefore, it is.
not open to respondents 1 and 2 herein
to take advantags of their owa w. ong and
to contend that the release order has
ceased to be valid and therefore no writ
of prohibition can bz issued.

x5. "The result is, W.P. No. 3394 of
1972'is allowed and a w-it of p-ohibition
as p-ayed for will issue. There will be
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W.P. No. 3379 of 1972.—As 1 have point-
ed out already, this writ petition prays
for the issue of a writ of mandamus to the
second respondent herein. However, the
learned Counsel for the petitioner and the
learned Counsel for the second respondent
had agreed among themselves that in the
event of the writ of prohibition being
issued against the first respondent in
W.P. No. 3394 of 1972 and the release
order, dated 14th Feb:uary, 1972 being
held valid, the second respondent hereir
has no objection to sell that quantity of
stainless steel sheets to which the petitioner
would have been entitled if delivery had
been effected in March, 1972, by a sale
note to be issued now at the p-ice fixed
for the quarter October-Decemher, 1973
and that the sale note will be issued and
delive 'y will be effected withir two weeks
from the date of the judgment. In view
of this agreement between the parties
and in view of the fact that I have issued
a writ of prohibition in W.P. No. 3394
of 1972 and rejected the contention of the
first respondent that the release @ der has
ceased to be valid, the learned Coumsel
for the petitioner, does not press the relief
for the issue of a writ of mandamus. Ac-
cordingly W.P. No. 3379 of 1972 is dis-

missed on that basis. There will be no
order as to costs.

P.S.P.

Petition dismissed.

IN THE HIGH COURT OF JUDI-
CATURE AT MADRAS.

{Appellate Jurisdiction,)

PresenT :—P. S. Kailasam and S. Maha-
rajan, 7.

Kandaswami Mudaliar .. Adppeliant*
w -
Munuswamy Udayar and otkers

) .. _ Respondents.

{A) Contract Act (IX of 1872), section 55—
Agreement to convey immovable property—
Tme if essence of contract.

In all agreements to convey immmovable
property usually time is not the essence of
contract. [Para. 6.]

*L.P.A, No. 13 of 1g70 N
m S.A.No. 855 of 1963. 215t Novepber, 1973.
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Held on facts that the transaction in ques-
tion was an agreement to sell immoveable
property simpliciter and not an agreement
for reconveyance and hence time was not
of essence of the contract in spite of the
fact that the agreement provided that if
the purchaser failed to pay the amount
within the stipulated time the agreement
would get not only cancelled but he would
also lose the advance and all rights to the
property. {Paras. 5, 6.]

(B) Specific Relief Act (XLVII of 1963),
section 16—Contract in whick time is not of
essence —Specific performance of —Readiness
and willingness of plaintiff to-perform his part
—Proof—If should show that he had the
necessary funds at all times.

All that the requirement that before a
decree for specific performance could be
granted, the plaintiff would have to
prove his readiness and willingness conti-
nuously from the date of the contract
till the date of hearing of the suit, to
perform his part of the contract means
is that during the course of the continu-
ance of the contract and subsequently the
plaintif must be ready and willing to
perform his part of the contract. In
other words, the plaintiff will not lose his
right to get specific performance merely
because had not the necessary funds before
the last date provided under the contract
but he will not be entitled to specific per-
formance if he was not ready and willing
to perform his part of the contract. Thus
it is cdlear that it is not essential that t}.le
plaintiff should have money ready in
contracts where time is not the essence
but should always stand by and be ready
and willing to perform his part of the
contract. _ [Para. 7.]

Cases referred to :

Famshed Khodaram Irani v. Burjorji Dhunji-
bhai, LL.R. (1916) 40 Bom. 289 ; Gomathi-
nayagam Pillai v. Palaniswami Nadar, (1967)
2 S.C.W.R. 147 : (1967) 1 S.G.R. 227 :
A.LR. 1967 S.C. 868.

Appeal under clause 15 of the Letters
Patent against the decree of the Honour-
able Mr. Justice Venkatadri, dated 28th
June, 1967 and passed in S.A. No. 855 of
1963 preferred to the High Court against
the decree of the District Gourt of North
Arcot at Vellore in A.S. No. 561 of 1961,
preferred against the decree of the Gourt
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of the Principal Subordinate Judge,
Vellore in O.S. No. 57 of 1g60.

M. S. Venkatarame Iyer and S. Balasubra-
maniam, for Appellant.

M. V. Krishnan, for Respondents.

The Judgment of the Court was delivered
by )

Kailasam, 7 —The defendant in the suit is
the “appellant in this Letters Patent
Appeal. The plaintiffs filed the suit
for - specific performance of an agreement
dated 21st August, 1952 executed by the
defendant in favour of the plaintiffs for
conveyance of certain items of the suit
properties. The plaintiffs wanted to pur-
chase. one item of property from one
Ramaswami. They were unable to raise
funds. They approached the defendant
and the defendant told the plaintiffs that
because of the Debt Relief Act, he would
not be in a position to advance money to
the plaintiffs at a high rate of interest,
but if the plaintiffs agreed, he would
advance money on condition that the
plaintiffs should convey not only the
property that was proposed to be pur-
chased but also the property they owned
to the defendant and after such convey-
ange, the defendant would agree to trans-
fer the property back to the plaintiffs on
their paying the entire money with interest
stipulated. Accordingly, sale deeds were
executed in favour of the defendant by
.registered documents, dated 29th May,
1950:. The defendant agreed to sell the
propeérty back to the plaintiffs and execut-
ed a registered agreement to sell in favour
of the plaintiffs on 21st August, 1952.
The agreement provided that the defen-
dant agreed to sell the land to the plain-
tiffs for Rs. 7,000 and took an advance of
Rs. 10 on 215t August, 1952 and agreed
that if the plaintiffs paid. the balance of
Rs. 6,990 at any time before 12th April,
1957 to the defendant, the defendant or
his heirs and representatives should exe-
cute and register a sale deed in favour of
the plaintiffs at their cost. The defendant
also agreed that if the plaintiffs paid Rs.
6,990 before r2th April, 1957 and if the
defendant or his heirs and répresentatives
failed to execute and register the sale deed
in favour of the plaintiffs, the plaintiffs
could file a suit for specific performance of
the contract of sale. The agreement further

KANDASWAMI MUDALIAR 2. MUNUSWAMY UDAYAR (Kailasam, F.)

63

provided that if the plaintiffs failed to pay
the amount of Rs. 6,990 within "12th
April, 1957 the plaintiffs would forfeit
the advance paid by them and also forfeit
the right to enforce specific performance
and.the agreement would stand cancelled.
It is common ground that the plaintifis
did not pay Rs. 6,990 before 12th Agril,
1957 but filed the suit on 11th April,
1960 for specific performance. But
before filing the suit, they issued a notice
saying that they were ready to meet the
defendant at the Sub-Registrér’s Office,
Tirupattur with Rs. 6,990 for taking the
sale deed. The deféndant repudiated his
liability to specifically perform the agree-
ment. - . :

2. The defence taken to the suit was that
the transaction was in the nature of an
agreement of reconveyance and that time
is the essence of the contract and as the
plaintifis had failed to pay the balance of
Rs. 6,990 before 12th April, 1957, the
plaintiffs could not specifically enforce the
contract. :

3. The trial Court found tbat the agree-
ment was an agreement to sell and not an
agreement to reconvey and time is not
the essence of the contract. It also found
that the suit filed by the plaintiffs is
within time. In this view, the trial
Court decreed the suit. The defendant
appealed to the District Judge, North
A-cot. In the appeal, the appellate
Court considered two questions, namely,
whether time is the essence of the con-
tract and whether the suit is barred by
time. Theappellate Court held that the
document Exhibit A-1 is an agreement to
reconvey the property and time is the
essence .of the contract and that as.the
plaintiffs had failed to pay the money
before 12th April, 1957, the time stipulat-
ed, the plaintiffs cannot enforce the
agreement for specific performance.

4- The plaintiffs took the matter ‘in
second appeal to this Gourt. Venkatadri,
J., considered the que stion whether Exhibit
A-1 is an agreement simpliciter to sell
the suit property or an agreement for
reconveyance of the suit property. The
learned Judge came to the conclusion that
the agreement is an agreement simpliciter
and that it was not an agreement for
reconveyance and therefore time is mot
the essence of the contract and decreed
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the plaintiffs’ suit. Hence - this Letters
Patent Appecal., : -

5. The learned trial Judge in paragraph
10 of his judgment has elaborately gone
into the question as to whether the docu~
ment in an agrecment of rcconveyance
or an agreement of sale simpliciter. .He
has pointcd out that the property was sold
‘by. the plaintifis to the dcfendant for a
total consideration of Rs. 5,500, while the
agrecment between them stipulated that
the plaintiffs should pay Rs..7,000 to the
defendant on or before 12th April, 1957.
"Apart. from the .difference "in the price,
-the sale deeds and tlie: agrcement .to
convey are not contemporancous docu-
ments. The sale deeds were exceuted in
1950 but the agrcement to convey was
eentercd into only in 1952. It was in fact
not ¢'aim:d. in the written statement by
the d:fcndant that the agreement was
exceuted in pursuance of an agrecment
to reconvey the property. It may ¢lsy
be noted that out of the two properties
conveyed to the defendant, one property
‘alone belemged to the plaintiffs " and
another to one Ramaswami. Both the
.proprties were conveyed in the name of

‘the d :fendant as-security for paym:nt of -

the money due by the plaintiffs to .the
defundant.” In such circumstancss, it
caanot b said, that there was any agree-
‘ment of reconveyance of propertics, one
‘belonging to a stranger and another to the
plaintiffs, It was an agreemont .entercd
“into two years after the execution cf the
‘sale dsed wherein the defendant.agrecd
to sell the- property.. Taking all these
‘facts into account, we agree with the trizl
Court and the learned Judge who heard
the secord appeal that the transaction
was an agreemcnt to sell simpliciter and
not an agreement for reconveyange. - ..

6. In.all the agreements to convey im-
moveable preperty, usually time is mot
the essénce of gontract. The question
has been elaborately dealt with by the
Privy Council in Famshed Khodaram Irani v.
Burjorji Dhunjibhai®, In that case the
contract provided that should the pur-
chaser not pay the amount within the
fixed period mentioned in it be-was to
have rio right to the deposit or earnest
money paid ‘on "account and any claim
of his was to be void, and the vendor was,

1. (1916) 1.L.R, 40 Bom, 289.
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after that date, to be at liberty to re-sell.
In spite of such a specific ¢lause the Privy
Council held, after referring to section 55
of the Indian Contract Act, 1872 that
the law of equity which governs the
rights of the parties in cases of spegific per-
formance of contracts to sell real estate,
looks not at the letter but at the substance
of the agreement in order to ascertain whe-
ther the parties, potwithstanding that
they named a spscific time within which
completion was to take place, really-and
in substance intended more than that it
shouald take place within a reasonable time.
Their Lordships observed :

* But to have this effoct the language of
the stipulation must show that the in-
terition was to make the rights of .the
parties depend on the observanceof the
-tims limits prescribed in a fashion which

- is unmistakeable.' The-language will
have this effect if it plainly excludes.the
notion that these time limits were of
merely secondaty importance - in the

- bargain, and -that to disregard them
- would be to disregzrrd mnothing .that
lay. at its foundation. Prima facie, equity
-treats ‘the importance of such time
limits as being subordinate to .the
main purpose of the parties, and it will
enjoin specific performance mnotwith-
sta1ding that from-the point of view
of 2 Court of Law the contract has not
bren literzlly performed by the. plain-
tiffas regards the time limit specified.”

In this case, Mr.. M.S. Venkatarama Iyer
strongly relied onthe provision in the
-agracment that if the plaintiff failed t
pay the amount, the agreement-not onl
-gets cancelled, but also he would stand t
lose ‘the advance amount and shall b

“deemed to have lost 2l rights in the pro

perty. This clause in the agreement 1
more or lesssimilarto the one thatwas dealt]
with by the Privy Council in Famshed
Khodaram Irari v. Burjorji Dhunibha1?, and
that .decision is on all fours and is appli-
cable to the facts of this case. We there
fore consider thzt time is not the essence
of the contract.

#. In this Letters Patent Appeal Mr. ML.S.
Venkatarama Iyér, submitted that the
Courts’ below lost sight of "the esscntial
condition that is ne¢essary to enable the
plaintiffs to succeed in a suit for - specific

1. (1916) T, L. R, 40 Bom, 289,
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performance, namely, that the plaintiff,
should aver and prove thzt they were al-
ways willing and rcady ‘to perform their
part of the contract. According to the
leancd Counsel, as in their notige the
plaintifis had stated that they were unable
to fird moncy till r12th April, rgs57,
the poriod stipulated under the agree-

mant, it must be held that they were not:

ready and willing to perform their part
of the contract and they were not entitled
‘to a d:;oree for specific 1 erformance. Ttis
plea was not taken in the trial Court.
The trial Court d :¢creed the suit and the
dcefendant preferred an appeal. Even in
the m mora-dum of app.:al grounds, this
ground was not raised. But being a ques-
tion of law we allowed the learned Coun-
sel to raise this point. In support of his
contention the lcarned Counsel relied on
the d:cision of the. Supremz Court
in Gomathingyagam Pillai v. Palaniswami
Nadart, H: submitted relying -on para-
graph 10 of the judgm-:nt that before a
d-:eree for sp.cific porformancs could be
granted, the plaintiff weuld have to prove
his rcadiness and willingness cintinuously
from the date of the contract till the date
of hearing of the suitand ifhe failed in that
his suit was liable to fail. L~a~ned Coun-
scl would construe this observation as mea-
ning that the plaintiff should be rcady and
willing to parform his part of the contract
by kouping the moncy ready to be pa‘d
to the dcfendant. We are unable to ac-
ccpt the interpretation put upon the sen-
tence ¢f the judgm-nt of the Supreme
Court by the learncd Counsel. All that it

gans is that during the course of the
continuance of the contract and subse-
quently the plaintiff must be ready- and
willing to perform his part of the contract.
Section 16 of the Specific Relief Act
(XLVII of 1963) provides that specific
performancs of a contract cannot -be en-

forced in favour of persons specified in °

clause (a) () and (¢) of that section. Sub-
section (b) provides that spceific perfor-
mance cannot be had in-favour of a per-
son who has become incapable of perfor-
ming, or violates any essential term of, the
coritract that on his part remains to be per-
formed, or acts in fraud of the contract, ¢r
wilfully acts at variance with, or in sub-
version of the relation-intended to be es-
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tablished by the contract. The sum and
substaice of sub-clause (5) is that the
plaintiff should continue to stand by the
contract aad should not have bicome in-
capable of parforming the contract or
violated any of the terms of the contract.
Sub-section (¢} provides that the plaintiff
skould aver aad prove that he has per~
formod or has always been ready aad wil-
ling to perform the essential terms of the
contract which are to be performed by
him, other than terms the psrformance of
which has been prevented or waived by
the defendant. This position is made clear
by the Supreme Court in the latter partof
the paragraph wherein it states:

““A ground for rejzcting the respondent’s.
claim for sp:cific performance will not
arise merely bocause the respondent was
not ready with the necessary funds on
.goth April, 1959, if time was not of the
essence.

The above sentence makes it abundantl

clear that the plaictiff will not lose his|
right to got specific -parformancs merely]
bccause he had not the necossary funds
bofore the last date provided under thef
contract but he will not be entiled to speci-
fic performance ““is. the respondont was|
not rcady and willing to perform his part
of the contract.” Thus it is ¢lca-~ that it
is not esscntial that the plaintiff should
have money ready in contracts where time
is not the essencc but should always stand
by and be rcady and willing tc perform
his part of the contract. We are unable
to agree with the submission of the: learned
Counsel that the decision of the Supreme
Clourt ‘in Gomathinayagam Pillai v. Palani-
swami Nadar', would negative the claim
of the plaintiff for specific performance.

8. The leained Counsel submitted that
in any event the burden is on the plain-
tiffs to prove that they were zlways ready
and willing to perform the contract and
that this has not been proved asno oral
evidence has been let in. This point was
not speccifically reised or put in issue in
either the trial Court or the appellate
Court or even before the learned Judge
who heard the sccond appeal. As ametter
of fact, on the materials available, we are

—

1. (1967) 2 S.C.W.R. 147 : (1967) 1 S.C.R.
227 : ALR. 1967 S.C.8€8.

9

1. (1967) 2S C.W.R. 147: (1967) 1 S.CR.
227 : A.LR. 1967 S.C. 868.
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satisfied that the plaintiffs were always
ready and willing to perform their part of
the contract. They wanted really to get
back the property.

9. In the result, we do not ses any rea-
son for not accepting the conclusion arriv-
ed at by the learned Judge. The Letters
Patent Appeal is dismissed with costs.

V.K. —-——  Appeal dismissed.
IN THE HIGH COURT OF JUDICA-
TURE AT MADRAS. .

(Special Original Jurisdiction.)
PRESEN'I;:—T. Ramaprasada M, J-
Sarojini Ammal
2.

K. Ghelhah Pillai and another
Respondents.

Madras Cultivating Tenants Proteciion At
(XXV of 1955), sestion 2 (aa)—GCultivating
rtenant— Test—Gannot include a person having
interest in land falling short of right as lessee—
Constitution of India (1950), Article 226.

Petitioner®

A person projecting an interest as a
“cultivating tenant’ within the meaning
of'section 2 (44) of the Madras Cultivating

Tenants Protection Act, should prove and’

establish- that he has an interest in the
land which is the subject-matter of the
-enquiry. [Para. 3.]

“The land’ which has been leased out
should be decipherable or identifiable
and capable of being specified as the
subject-matter of demise and such a land
-must be cultivated by the tenant.

[Para. 4.]

‘Where the part1es had agreed to have
mixed crops in the land of the petitioner
in the sense that both could cultivate on
the same land the petitioner raising coffee
and fruit bearing trees and the respondent
raising within the available space in the
land banana trees, and there was mno
‘possibility to demarcate or define the land
-on which the first respondent could plant
banana trees and enjoy the usufructs
therefrom,” the latter cammot get relief
Or recognition as a cultivating tenant
under section 2 (aa4) of the Act.-

[Fara. 6.]

*W.P. No. 1886 of 1973.  29¢% Noveméker, 1973.
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Cases referred to:—

Muthuraja v. Rajarathinam, (1960) 2 M.L.J.
475+ LL.R. (1960) Mad. 826; Arumutha
Vettien v. Angamuthu Nattar, (1965) 1
ML.L.J. 170; Govindaswami v. Makalakshmi
Ammal, (1963) 2 M.L.J. 137.

Petition under Article 226 of the Consti-
tution of India, praying that in the cir-
cumstances stated therein, and in the affi-
davit filed therewith the High Court wil}
be pleased to issue a writ of certiorari call-
ing for the records of the second respon-
dent relating to the proceedings dated
irth January, 1973 in A10/RP/20[72 and
qua.sh the proceedings of the and res-
pondent dated 15th January, 1973,

R. Krishnamoorthy, D. Raju and A.R.
Lakshmanan, for Petitioner.

A. Varadarajan, S. Ramalmgam and 7.
Sathiadev, for Respondents.

The Court made the follomng

OrpER:—Under an -agreement da.ted
17th November, 1966, the petitioner and
the first respondent agreed that the first
respondent could enter upon her land
of an extent of about 11 acresin Uthama.
palayam, Madurai and that whilst she
be - enabled.to raise coffee, orange, pome-
granates etc., crops in .the samec land,
the first respondent would equally be
permitted to plant banana trees and enjoy
the usufructs therefrom. Itis also in the
contemplation of parties what whilst the
first respondent enters the land for pur-
poses of enjoying -the usufructs of the
banana crop raised'by him, he should
not in any way disturb the other crops
which the petitioner might raise in the
very same land. Almost at the end of the
period provided for under the arrange-
ment as above, the first respondent appar-
ently intended to get a . permanent right
in himself under the Madras Gultivating
Tenants’ ‘Protection Act and with that
object in view, he applied to the Record
Officer, Periakulam. requesting him to
record him as a cultivating tenant of the
land owned by the petitioner. He succee-
ded Dbefore the Record Officer. The
petitioner questioned such -recording” by
the Record Officer under the provisions
of the' Act, but was not successful. The
petitioner, therefore, filead an appeal as
provided under the ' Act to the Special
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Deputy Collector, Madurai, who agreed
with her that the respondent was not a
cultivating tenant as no interest in the
- land was at any time intended to he
transferred under the arrangement refer-
red to-above. On revision as against this
order to the second respondent, he differed
from the Special Deputy Collector and
took the view that an interest in the land
was transferred under the arrangement
of 1966 and that the first respondent was
entitled to be recorded as a tenant within
the meaning of the Tami]l Nadu Cultivat-
ing Tenants’ Protection Act, 1955. It
is as against this order that the present
‘Writ Petition has hzen filed.

2. In the order challenged, the second
respondent while stating the features of
the arrangement between the petitioner
and the first respondent came to the
conclusion that the possession of the land
‘was handed over to the first respondent
for cultivating the land. He conceded
that the petitioner had the concurrent
right to plant coffee seeds and to grow
other fruit-bearing irees in the land along
with the operations which the first res-
pondent could do on the land, which he
characterised as agricultural opcrations.
But this feature by itself, according to the
second respondent, would not militate
against his conclusion that what was
agreed to be transferred under the arrange-
ment was an interest in. the land and not a
licence to the first respondent to use the
fand for purposes of raising banana plants
and enjoy the usufructs therefrom. The
petitioner raised incidentally a plea that
the 1st respondent has surrendersd his
right under the arrangement some time
prior to the application made by him for
recording his rights under the Act. This
was, however, disbelieved and as a ques-
tion of fact, it was found that the first
respondent was enjoying the-rights which
he had under the arrangement on the
date when he sought for himself being
recorded as a cultivating tepant in the
public records. This finding cannot
be challenged in this Court.

3. The only question that arises for
consideration is as to what is the nature
of tke interest created under the document
dated 17th of November, 1966. Atevery
material stage, the perceivable ~intent
which brought the parties together is
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easily seen. The sole purpose and inten-
tion of the arrangement was to allow the
first respondent mto the land for purpose
of enjoying the bananas out of the plants
which. the first respondent might raise
by using the petitioner’s land. The
document also enables. the petitioner to
contemporancously use such land for
her own purposes, and particularly, for
agricultural * operations in the matter
of raising fruit-bearing trees and coffee
crops. Omne singular feature in this
arrangement is that the first respondent
himself undertook to supervise the coffée
crop which the petitioner might raise
in the land. The schedule to the docu-
ment also make clear that what was in-
tended to be granted was “eairengpdsTud
wr @ ager’’. Inthelight of these textual
stipulations between the parties as reflec-
ted in the arrangement, the contention
of the learned Counsel for the first res-
pondent is that what was intended to be
granted under the arrangement of 1966
was an interest in immoveable property.
For a person to secure an interest in
immoveable property and project rights
as a cultivating tenant within the meaning
of section 2 (aa) of the Madras Cultivat-
ing Tenants’ Protection Act, he should
be a person who contributes his own
physical labour or that of any member
of his family in the cultivation of any lard
belonging to another, under a’ tenancy
agreement, express or implied. Even
if a person satisfies the earlier portion of
the definition of ‘cultivating tenant’.
namely, that he contributes his sinews
for purposes of cultivation, yet the accent
is upon the land which he has to cultivate
under an agreement between himself
and another. Any land mentioned in
section 2 (aa) with reference to particular
and individual cases has to be understood
as the land in those instant cases. There-
fore, it is necessary that a person project-
ing an interest as a cultivating tenant has
to prove and establish that he has an
interest in the land which is the subject-
matter of the enquiry.

4. In the instant case, the first respon-
dent was unable to satisfy the appellate
authority, namely, the Special Deputy
Cicllector that a particular piece of land
out of 11 and odd acres belonging to the
petitioner could be carved out from the
totality of the land and be said to be
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‘the land’ which has been lcased out or
demised to him for the purpose of plaat-
ing banana plants and cnjoymng the
banana usufructs therefrom. Unless there
is acceptable proof that a particular picce
of land ‘which is decipherable or identifia-
ble and which could be specified is the
subject matter of a demise and unless the
person who claims a right as a cultivating
tenant establishes that his physical labour
involving agricultural ‘opcrations is with
reference to such specified and identified
land, he cannot be said to bc a person
having an interest in immovable pro-
perty or ‘the land’. This is the essenco
and~ foundation for the proof and csta-
blishment of a right within the mcaniag
of section 2 (aa) of the Act. TIt, thercfore,
follows tbat if a person claiming such a
right is umable to point out clearly that a
piece of land is in his solc custedy for
purposes of being operated upon and for
himsclf utilising the same for his zgrical-
tural operations, it cannot be said that
there is a tclationship of lesser and
lessee as is ordinarily undesstood under
the provisions of the , Transfer of Property
Act as between that person and the owner
of that land. Whatever may be the
nature of the right as between such two
persons, it falls short of a right as a lessec
with reference to immovable property.
Only if an interest in immovable pro-
perty is transferrcd by an instrumcut,
€xpress or otherwise, and that right was so
granted by the owner of the land to enable
the other person to use it for agricultural
purposes, he cannot claim right as‘a
cultivating tenant as wull. '

5. The question is whether in the instant
case such an identified and identifiable
interest in the land carved out-of a larger
extent of land has been given to the first
respondent and whether be could in the
circumstances, be said to be in exclusive
possession of the same to the exclusion of
the petitioner; which possession would
enable  him to raise banana plants
thercin and enjoy the banana usufructs
therefrom.

6. The Special Deputy Collector who
heard the first appral rightly referced to
the fact that as the partics agreed to have
mixed crops in the land, in the scnse,
that both the. petitioner and the first
respondent could cultivate on the same
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land and as this is a case in which inter.
cultivation of-crops was possible and was
agiced, and as there was no possibili
to dcmarcatc or define ~in clear te
the land on which the first responden
could plant banana trces and cnjoy th
usufructs thercfrom, the respondent would
not be entitled to a relicf of recognition
as a tenant under - scction 2 (aa) of Act
XXV of 1955. The Special Deputy
Collcctor 2lso found as a fact that the
first respondent -admitted before the
Record Officer that there werc coffce and
banana crops in the suit lands when the
first respondent took the lease. This
admission is a «lcar pointer to the fact
that the partics intended that the totality
of the land was to be subjscted to multi-
caltivation, or, at any rate, to inter-culti-
vation, as pointed out by the Special
Deputy Collector.  The petitioner could
raise fruit braring trees and coffic planta-
tions. Ths first respondent could cqually
raisc within the availeble space in the
land, bonena plants. and cnjoy the
usufructs thercfrom.  All these factors put
tognther do not create-a defined interest
over 2 demarcated picce of land in the
total extent of 11 acres znd odd owned by
the petitioner. " In th3se circumstances, I
am of the vicw that no interest in the land
has been carved out and transferred by
the instrumént dated 17th November,
1966. o

#. Th: lcarncd Counscl for the first
respondent invited my attention to two
decisions of single Judges of our Court,
namely Muthuraju v. Rajarathinam!® —and
Arumutha Vettian v. - Angamuthu Nattar®,
In the first case, Anantanarayanan, J., as
he then was, keld-the vicw that a person
who takes land on lcase for cnjoyment of
the usufruct of the cashewnut plantation
therein is a cultivating tenant within the
meaning of the old definition.- In the
sccond case, Srinivasan, }., went a Step
further and held that if a person is entitled
to usufruct from the trces spread over a
period of time'during which period the
usufruct grew out of the soil, then the
right to collcct the usufruct isin the nature
of immovable property and wovld accord-
ingly amount to a lease. Before Srini~’

gl TR (1960) Mad. 826 (1960) 2 MLJ.
2. (1565) 1 M.L.J. 170.
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_wasan, J., the Division Bench decision of
our Court reported in  Govindaswami V.
Mahalakskmi Ammall, was also cited.
But the learned Judge was of the view
that the question that arose before him
was not dircctly dealt with therein.

8. But the case more apposite for our
purpose is the Bench decision reported
in Govindaswami v. Mahalakshmi Ammal®
Ramachandra Iyer, C.J., delivering the
judgment of the Bench held, under similar
Circumstances, that the -right created
wnder the deed was only in respect of the
trees. In the course of the judgment,
the learned Chief Justice oberved that
the provision in the agrcement that the
person would be entitled to repair the
land so as to render it uscful for obtaining
the produce would scem to imply that no
interest in land was created, for if such a
right or interest was intended to be crea-
ted under .the document, there was no
necessity for this clause at all. With
respect, 1 adopt all these obscrvations
and apply the same to the facts of our
case. In the agreement batween the
parties, both have agreed to joiutly culti-
~ate the land. It is, therefore, possible
te concecive of situations where the physi-
.cal agricultural operations are carricd on
in the land not only by the patitioner to
the exclusion of the first respondent and
reciprocally by the first respondent to the
exclusion of the petitioner, but simulta-
neously by both. If, thercfore, both the
landlord and the tenant could cnter upon
the land, and concurrently and jointly
carry on agricultura]l operations_for the
benefit of themrclves, it cannot be said,
<@ven in those circumstances, that an inter-
est in a specified land was transferred by
the landlord to the tcnant. It would be
impossible to find out or carve out from
the total land as to what portion has been
definitely leased out, as- coantended by
the first respondent. This position,
though noticcd by Srinivasan, J., was not
followed since the learncd Judge:-was Of
the view that the quostion which arose
before him was different. In any event,
the Division Bench judgment binds mie
and the ob-crvations thercin coupled with
the facts which are not disputed ard dealt
with by me compel me to hold that the
order of the sccond respondent prosents
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an apparent error which has to be set aside
by the issue of a rule ‘'under Article 226
of the Constitution.

9. If the first respondent has not surren-
dered possession as contended by the
petitioner, and if he is in possession, then
it necessarily follows that the petitioner
has to avail herself of the provisions of
law to evict the first respondent from the

- land.

xo. This petition is, therefore, allowed.
No costs.

P.S. P, ———  Petition allowed.

IN THE HIGH COURT OF JUDICA-
TURE AT MADRAS.

(Special Original Jurisdiction.)
PresenT:—M. M. Ismail, J.
Periaswami Petitioner®
o,

Rangaswami and others
) Respandents.

Tamil Nadu Panchayets (Gona’ubt of Election

-af President of Village Panchayats) Rules

(1970), rule 19 (2)—AElection of President—
Marking of bcllot paper—One seal on scissors
and cnother faint one parily in the cage of
squirrel and_ partly on the border—Whether
valid vote—Intention of the voter.

Scissors was the symbol of the petitioner,

-while the squirrel was the symbol of the

1st respondent. In one vote, there was
one seal on the scissors and another a faint
one, partly in the cage of squirrel and
partly on the border. The Election
Tribunal rejected this ballot paper. This
was challenged by the petitioner. :

- Held: Apart from the fact that the Election
Tribunal had not recorded any finding
with reforence to - the second proviso to
rule 1g (2) of the Tamil Nadu Panchyats

*(Conduct cf Election of President of

Village Panchayat) 'Rules, 1970 that
from the way the paper was marked it was
not possible to bhold that the intention
was to vote for a particular candidate, the
very statement with regard to the nature

4. (1963) 2 M.L.J. 137.

>W.P. No. 1990 of 1973. 8th November, 1973.
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of the marking extracted from the order
of the Election Tribunal, with reference
to the ballot paper in question clearly
showed that the intention of the voter
was to vote for the symbol “ Scissors > _
Therefore, looked at from any point o 1
view, the rejection of the ballot paper cast
in favour of the petitioner herein by the
Election Tribunal could not be justified.

- [Paras. 4 and 5]-

Petition under Article 226 of the Constitu-
tion of India, praying that in the circum-
stances stated in the affidavit filed there-
with the High Court will be pleased to
issue a .writ of certiorari calling for the
récords relating-to the order of the third
respondent herein dated 1st February,
1973 and made in O.P. No. 46 of 1972-0n
his file and quash the said order and mad

therein. :

M.K. Nambiar for M]s. S. Balathandapani
and M.N. Kriskramani, for Petitioner.

R. Balasubramaniyan, for

. Election Tribunal.

Respondents.

The Court made the following

OrpeR:—The petitioner was elected .as
the President of the Pudupalayam Village
Panchayat in the elections held on 28th
July, 1670, respondents 1 and 2 herein
having been defeated. The first respon-
dent herein preferred an election petition
namely, O.P. No. 36 of 1970 on the file
of the Court of the District Mumnsif of
Ariyalur to set aside the election of the
petitioner. The Election Tribunal by an
order dated 16th June, 1972, set aside the
election of the petitioner and declared
the first respondent herein as the duly
elected President. Against the said
order, the petitioner filed a writ petition
namely W.P. No. 1588 of 1972 (Periaswamy
v. Rangaswamy and 2 others) on the file
of this Court praying for the issue of a
writ of certiorari to quash the same. The
said writ petition was allowed on 1st
August, 1972 and the Original Petition
No. 36 of 1970 itself was remanded for
fresh disposal. The said " O.P. was
numbered as O.P. No. 46 of 1972 before
the. Principal District Munsif, Tiruchira-
palli, and the said Election Tribunal by
its order dated 1st February, 1973, after
recounting the votes came to the conclu-
sion that the petitioner and the first
respondent had obtained an equal number
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of votes and that therefore a fresh election
should be held. Itis to quash this order
that the present writ petition has been
filed under Article 226 of the Constitu-
tion of India. . :

2. Mr. M.K. Nambiar, learned Counse}
for the petitioner, contends that the
rejection of some of the votes cast in
favour of the petitioner by the Election
Tribunal is clearly erroneous on the face
of it and even if the Election Tribuna}l
is found to have erronéously rejected one
ballot paper cast in favour of the petitioner,
that will put an end to the equality found
by the Election Tribupal and make the
votes obtained by the petitioner herein
higher in number than those obtained
by the, first respondent and consequently
the election petition filed by the first
respondent herein would have to be dis-
missed. In support of this contention,
the learned Counsel places strong reliance
on one ballot paper dealt with by the
That is the ballot
paper bearing No. 926866. With regard
to this ballot paper, what the Election
Tribunal says is this:

“In vote No. 926866, there is one seal on
the Scissors and another a faint one,
partly in the cage of Squirrel and
partly on the border. It is clear that
these votes have to be rejected.”

It must be pointed out at this stage that
the Scissors was the symbol of the peti-
tioner, while the Squirrel was the symbo}
of the first respondent. Consequently,
if the conclusion of the Election Tribuna}
is erroncous with regard to vote No.
No. 926866 it will follow ‘that that vote
will be a valid vote cast in favour of the
petitioner herein and therefore the peti-
tioner’s total number of votes will be
higher than the votes obtained by the
first respondent even -after recount and
hence the petitioner would have been
validly elected as the President of the
Panchayat. Counting of votes is provi-
ded for in rule 19 of the Tamil Nadu
Panchayats (Conduct of Election .of
President of Village Panchayat) Rules,
1g70. Sub-rule (2) of rule 19 states as
to when a ballot paper shall be rejected..
According to that rule,

“A ballot paper shall be rejected—

(@) if it bears any mark or writing
by which the elector can be identified, or
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’b) if no vote is recorded thereon, or

(c) if votes are given on it in favour of
more than one candidate, or

(d) if the mark indicating the vote
thereon is placed in such manner as to
make it doubtful to which candidate
the vote has been given, or

{e) if it is a spurious ballot paper, or

(f) if it is so damaged or mutilated that
its identity as a genuine tallot paper
cannot be established ; or

() if it bears a serial number, or is of
a design, different from the serial
numbers,or, as the case may be, design
of the ballot papers authorised for use
at the particular polling station, or

(k) ifit does not bear the distinguishing
mark which it should have borne
under the provisions of sub-rule (2)
of rule 13, or

(i) if it does mot bear the signature of
the Presiding Officer on the reverse
side: ’

Provided that where the ChiefPresiding
Officer is satisfied that any such defect
as is mentioned in clause (g), clause (k)
or clause (i) has been caused by any
mistake or omission the ballot paper
shall not be rejected merely on the
ground of such defect:

Provided further that a ballot paper
shall not be rejected merely on the
ground that the mark indicating the
vote is indistinct or made more than
once, if the intention that the vote shall
be for a particular candidate clearly
appears from the way the paper is
marked.”

The case of the learned Counsel for the
petitioner is that the second proviso
extracted above clearly shows that a ballot
paper shall not be rejected merely on the
ground that the mark indicating the vote
is indistinct or made more than oncs, if
the intention that the vote shall be for a
particular candidate clearly appears from
the way the paper is marked. His further
case is that the statement of the Election
Tribunal with regard to vote No. 926866
extracted already shows that the said
vote cannot be rejected aand that as a
matter of fact even the Election Tribunal
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has not recorded any finding with regard
to that vote that the same has to be
rejected because the intention that the vote
shall be for a particular candidate did not
clearly appear from the way the paper is
marked. A perusal of the order of the
Election Tribunal shows that with regard
to each one of the so-called doubtful votes,
the Election Tribunal has referred to the
manner of marking on the ballot paper
and has recorded as finding with refer-
ence to the proviso extracted above, namely
whether the intention clearly appeared
from the way the paper was marked or
not. On that basis, certain doubtful
ballot papers have been counted in favour-
of the first respondent himself. * As far as
the ballot paper bearing No. 926866 is
concerned, thereis no finding by the
Election Tribunal that from the way the
paper is marked, it is not possible to.
gather the intention that the vote was for a.
particular candidate and therefore it

has to be rejected.  Simply after referring:

to the fact that one seal is on the Scissors
and another, a faint seal, is partly in the-
cage of Squirrel and partly on the border,.
the Election Tribunal has chosen to reject
the ballot' paper. In my opinion, this.
action of the Election Tribunal is not in.
accordance with the rules.

% Mr. Nambiar in this context drew
my attention to the relevant provisions
of the English law as extracted at
pages 198-199 of the Powers, Duties and
Liabilities of an Election Agent and of a.
Returning Officer by Frank R. Parker,
Sixth Edition and also the illustration
found at page 213 of that edition: The
said illustration is as follows:—

LAWSON
* HARRY LAWSON WEBSTER
I. LAWS ON, Oakney
Gottage, Taplow, inthe
County of Bucks, Esquire

e ar e ——

MASTER ‘

2. THOMAS WILLIAM CHESTER
MASTER, Junior !

The Abbey, Cirencester, Esquire

Thus, it will be seen that in the above
illustration, there is one clear mark against.



72

the name of Lawson and there is another
mark on the border projecting into the
column left for the other candidate Master.
‘With 1ecference to such an illustration it
was held: I '

“If a good cross is added to that
.whose Intcrscction is exactly on the line
between the compartments of the paper,
the former corrects the uncertainty of
the latter (Cirencester, Jan. 1893)..”

In my opinion, this illustration directly
applies to the facts of this case.

4. Apart from the fact that the Election
‘Tribunal has not recorded any finding
with reference to the second proviso to
rule 19-(2) extracted alrcady that from
the way the paper is marked it is not
possible to hold that the intcntion was
to vote for-a particular candidate, the
very ' statement with regard: to the nature
of the marking cxtracted alrcady from
the crder of the: Elcction-Tribunal with
refercnce to-the ballot paper in question
clearly shcws that the intention of the voter
lwas to vote for the symbol ““Scissors. -

(5. Thetefore, looksd at from any point
of view, the rejection of the ballot paper
bearing No. 926866 cast in favour of the
pstitioner hercin by the Election Tribunal
'lcannot be justified. If so, by virtue of
this conclusion, the petitioner would have
‘got mcre votes than the first respondent
‘herein even” after  rccount and conse-
quently the clection potition should have
been dismissed. :

6. The. result is, the writ' petition -is
allowed and the orier of the Election
“Tribunal dated 1st February, 1973 in
'O.P. No. 46 of 1972 is quashed and the
-said O.P. will stand dismissed. There
‘will be no order as to costs.

$.J: " Petition allowed,
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IN THE HIGH COURT OF JUDICA-
TURE AT MADRAS.

(Special Original Jurisa.iction.) :

Presenti—K, S. Venkataraman and E.N.
Mudaliyar, 5. - - - -

K. M. Ramalinga Nadar and another
. ) .. - Petitioners®

2.

The Collector and Additional District
Magistrate (J), Kanyakumari Dis-
trict. - co Respendent.

Maintenance of Internal Secur'ty Ast (XXV1
of 1971), section 3 (2) (b) read with section
3 (1) (a) (iii)—Past - proximate condust of
smuggling rice from one district to amother—
If and when can be the basis for detention under.

The Supreme Court in Nagen Murmu v,
State of West Bengal, (1973) Crl.L.J. 667:
ALR. 1973 S.C. 844, has held that past
proximate conduct of a psrson is a
relevant factor for ordering detention if
it has a rational conpection with the
nec%sity.of detention. [Paia. 12.]

In -the instant case the instauces
averred against two detenus were
as old as 8th July, 1971, 1st Scptem-
bar, 1971, - 11th Scptember, - 1971
and 2gth Novembor, 1971. Tasre was no
avermant that the lorries bolongiig to
the two detenus wore employed by
A (allegnd absconding associate of the
detenus) during 1972 and 1973 upto the
date of detention :z:, 4th October, 1973.
Nor was there . anything to show that in
regard to the six instancés i1 which 4
was implicated stretching’ over from 4th
Novemb:r, 1971 to goth Jaiuary, 1973,
any oac of the two detenus was involvéd
in any sense whatever.. The-efflux of
time and the consequential interrugnum
from 2g:h Novembrr, 1971 to 4th October,
1973 so far as one of the detenus. was
concetnsd and from 1ith September, 1971
10 4th Oztobur, 1973 50 far as the.other de-
tenuwas concerned could not b treated.as
furnishing a closc proximity to, or connec-
tion with, the smuggling activities of A.
The instances which the two detenus weié

. ¢W.P. Nos. 5711 and 5712 of1973. - -
) - 22rd November, 1973;
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involved are far too remote for the purpose
of raising any rational and reasohable
inference of any apprehension of repetition
of such act as to justitfy their detention.

TPara. 14.]
Case referred to :—

Nagen Murmu v. The State of West Bengal,
(1973) Crl. L.J. 667: A.LR. 1973 S.C.
844. :

Petitions under Article 226 of the Consti-
tution of India praying that in the cir-
cumstances stated therein, and in the
affidavit filed in each of the Pctitions
the High Court will be pleased to issue a
writ of kabeas corpus in each for the
production before the High Court, Madras
the persons G.H. Dhas and C. Wilson
respectively, the detenus in Central Jail
at Palayamkottai to be dealt with accord-
ing to law and direct that they be set at
Iiherty. .

V.P. Raman, N.R. Ghandran and ' Fyothi
Balasundaram, for Petitioners.

The Public Prosecutor, for Respondent,

The Judgment of the Court was delivered
by

K.N. Mudaliyar, §.:—These two writ peti-
tions refer to the detention of C.H. Dhas
. and C. Wilson who are detained in the
Ceatral Jail, Palayamkottai respectively.
Ramalinga Nadai and Jesudhas are the
two petitioners praying for a direction
from .this Court that the two _detenus
may be released from detention.

2. The Collector and Additional Disirict
Magistrate (I) of Kanyakumari District
passed a composite order of detention of
three persons Arthur Hendrose alias
Manthri, G.H. Dhas alias X..C. Dhas alias
Rajan and C. Wilson under section 3 (2)
(b) read with section 3 (1) (a) (iii) of the
Maintenance of Internal Security Act,
1971 (Central Act XXVI of 1g71). C.H.
Dhas and C. Wilson were arrestcd and
detained, but Arthur Hendrosc is albiscond-
ing and he is not yect apprehended.

3. Iltemergesfrom the record that-Arthur
Hendrose and C.H. Dhas are the sons of
one Haridoss. . C. Wilson is the brother
of the said Haridoss.

4. Arthur Hendrose is the owner of
lorry KLV : 7153 styled as ‘Adam’,
10

T.M.C.' 9047 styled as ‘Pcace’ which
was later on re-registered under regis-
tration No. KLV: 4470 ‘Brothers’ and
the lorry bearing No. MDF: 3148 styled
as ‘Thilaga Transport’. The name of the
lorry KLV 7470 was later altered as
‘Adham’ which was subsequently changed,
as ' ‘Vijayalakshmi’.

5. CG.H. Dhas, the elder brother of
Arthur Hendrose is the owner of the
lorry MDK: 3144 styled as ‘Vijaya-
lakshmi, and KLT 8577 styled as ‘Peace’

6. C.Wilson is the younger brother of
Haridoss. He is the owner of the lorry
KLV 5018 styled as ‘C. Wilson’ which
was Jater on changed as ‘Geethamalar’,
(Haridoss is the father of Arthur Hendrose
and C.H. Dhas. - He is the owner of the
lorry KLV 3234. Haridoss is not the
subject-matter of any detention order)

7. It emerges from the impugned deten-
tion ordcr that G.H. Dhas is implicated
in the incident that occurred on 4th
November, 1971, 1st September, 1971
and 2gth November, 1971, These
incidents are the subject-matter of crimes
registered in = Crime No. 895 of 1971 of
Thakkalai police station under clause
g of the Southern States (Regulation of
Export of Rice) Order which was then
pending trial and in Crime No. 916 of
1971 of Kuzhithurai police station under
clause 3 of the Southern States (Regu-
lation of Export of Rice) Order and
section 426, Indian Penal Code and
section 77 read with 112 of the Motor
Vehicles Act and in Crime No. g51'0f 1971
of Thakkalai police station under clauses
2 and gof the Southern States (Regula-
:cion of Export of Rice) Order which’
is under investigation respectively.

8. C. Wilson also is directly concerned
in two incidents that occurred on 8th

July, 1971 and 11th Scptember, 1971 in
Crime No. 325 of 1971 of Arumani police

station under clause 3 of the Southern
States (Regulations of Export of Rice)
Order, 1964 read with sections 3 and 7
of the Essential Commodities Act and
section 307, Indian Penal Code which
1s now pending trial before the Additional
I Class Magistrate, Kuzhithutai in érime
No. 922 of 1971 of Kuzhithurai police
station under clause 3 of the Soutbern
States  (Regulations of Export of Rice)






