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IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.

Present :—P. R. Gokulakrisknan, J.

S. Mohamed Ismailand others
.. Appellants *

v.

M. S. Mohamed Essa and others
.. Respondents.

Specific Relief'Act {XLVII of 1963), section 
38—Civil Procedure Code (V of 1908), 
Order 41, rule 3—‘Trade and Merchandise' 
Marks Act (XLIII of 1958), section 105 (c) 
—'Suit for permanent injunction—Partnership 
—-One partner retiring—Prohibition not to 
carry on business within city limits—‘Business 
started in another name—Whether within 
prohibition—Injunction granted 'by lower Court 
—Validity —Whether violation of Trade and 
Merchandise Marks Act.

Two brothers, I and, E, were carrying on 
business as a partnership within the City 
of Madras in the name and style of 
M. M. Mohammad Saleh. E retired from 
the firm. Under clause (8) of the partner­
ship deed the outgoing partner, would hot 
be entitled to any goodwill and should 
not open a similar business in the name 
of the previous partnership. E left the 
City and carried on business in Madurai. 
Subsequently he returned to Madras and 
opened a business in partnership under 
the riame and style of “ Saleh Machinery 
Stores ” in the same street.- I and his 
firm fijed a suit against E and his partners 
for a permanent injunction. E was the first 
defendant; ‘‘Saleh Machinery Stores” 
was the second defendant. The third 
defendant was the wife of E and the fourth 
defendant was the brother-in-law of 
E. The. third and fourth defendants 
were alleged to be namelenders. The
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trial Court granted a decree as prayed 
for on the findings that the business ac­
tually belonged to E and the 3rd and 
4th defendants were only benamidars 
for E and the business of ‘ “ Saleh 
Machinery Stores” traded in goods 
similar to those • of the plaintiff. 
Aggrieved by the decision the 2nd, 3rd 
and 4th defendants filed an appeal and 
the appeal was allowed on the finding 
that the business of “ Saleh Machinery 
Stares ” belonged only to E and not to 
the 3rd and 4th defendants, and that 
on the contention of the 2nd, 3rd and 
4th defendants raised under section 
105 (e) of the Trade and Merchandise 
Marks Act, 1958, there was no attempt by 
them to pass off the goods as those of the 
plaintiffs. The plaintiff filed a second 
appeal.
Held, that the decision of the trial Court 
was only with reference to clause (8) 
of the partnership deed between I and 
E. As such, even though the appellants 
before the lower appellate Court averred 
that “ Saleh Machinery Stores ” was not 
similar to the firm' of ‘M. M. Mohammad 
Saleh3 the same cannot be common 
ground for the first defendant - E also, 
inasmuch as the first defendant E alone 
was'bound by clause (8) of the partner­
ship deed between I and E. Hence 
Order 41, rule 4, Civil Procedure 
Code, could not be relied on to support 
the-decision of the lower appellate Court. 
In Hew of the finding of the lower ap­
pellate Corrt that defendants 2 to 4 were 
only benamidars, a decree against de­
fendants 2 to 4 can stand independently 
and there cannot be any inconsistency, 
contradictoriness or unworkability if the 
order was passed against defendants 2 
to 4. Taking into consideration the 
evidence on record, the concurrent 
findings arrived at by the Courts below to 
the effect that defendants 3 and 4 were 
benamidars, cannot be interfered with.
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The suit would not fall under section 
105 (c) of the Trade and Merchandise 
Marks Actj 1958. The suit was decreed 
as prayed for. [Para 12, 13 and 14.].
Case referred to:
Nirmala v. Bald Chand , (1966) 2 S.C.J. 
426.: (1965), 3 S.C.R. 550: A.I.R'. 
ig65 S.C. 1874.
Appeal against the decree of the Court 
of the City Civil Judge (First Additional, 
Judge), Madras in Appeal Suit No. 406J 
of 1969 preferred against the decree of 
the Court //’of the 'City Civil (VI Assis­
tant Judge) of Madras in Original.Suit 
No; ,1905 of 1967. ■ ’ : '
T: R. Ramachandran, for .Appellant. 
Venkatachaldpathy, for • 1st Respondent.' •
Balathqndapani, for 3rd and .4th Respon­
dents..
The‘Court delivered the'following 
Judgment.—‘The plaintiffs in the suit 
are the • appellants.. ' Their- suit was for ■ 
a permanent injunction, restraining the 
defendants- from opening and cariying 
on a business in city limits similar to that 
of the plaintiffs.tinder, the name and 
style of t: M. M." Mohammad Saleh 5 or 
any other name which is deceptively 
similar to it. First plaintiff and the first- 
defendant are brothers. They were, conr. 
ducting a registered partnership, at No., 
1-79, Sembudoss ■ Street, G. T, Madras. 
The -first* defendant . retired from the 
partnership. Under clause (8) of the 
partnership deed.," the, outgoing partner 
shall not be entitled to the goodwill 
or ;to any payment on account of the. 
goodwill' and shall not be entitled to 
open a , similar business 'in the name of.
‘ M. M. Mohammad Saleh ’ in city limits. 
The, first defendant, left .the City and, 
opened a shop, at Madurai. -Subse­
quently, he returned ■ to Madras and, 
has opened a similar business in hardware 
materials at No. 15, .Sembudoss Street, 
under the name and style of ;fSaleh 
Machinery Stores”. The .second de­
fendant is the firm which,was started 
with the funds of the n frst ' defendant. 
The third defendant is the wife and the 
fourth defendant 'is the -brother-in-law 
of the first defendant ; they are merely 
benainidars and -namelenders for the 
first defendant. The frst defendant is 
parrying ,on the business and he should not
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be permitted to circumvent the clause in 
the partnership deed. On these allega­
tions, the first plaintiff impleading his 
firm ‘ M. M. Mohammad Saleh 5 as 
the second plaintiff, brought the suit 
for permanent injunction.

a. The first defendant, in his written 
statement, contended that under the 
deed of partnership he was prohibited 
only from carrying on similar business 
under the name and, style of ‘ M. M. 
Mohammad Saleh -’, that he has not com­
mitted any breach of the agreement, that 
the first- defendant is not carrying.on 
any business and that the agreement 
between the first defendant and the first 
plaintiff will not bind anyone else. His 
further contention was that even other­
wise the condition laid down is opposed 
to law and natural justice. . " '
3. Defendants 2 to 4, in their written 
statement, contended ' that they were 
ncit aware of the business carried or by 
the first. plaintiff and the first defendant... 
They denied the allegation that they are 
merely , . namelenders. Their • further 
contentions were that the business carried 
on by them is not similar to the firm 
of the,- first plaintiff, that they .-are' en­
titled to carry on .business in any name 
or in any commodity or in any place 
and that the first plaintiff is ftot entitled 
to any relief and these defendants are 
entitled to compensatory costs. ■ •

4., The trial Court, after framing the 
necessary issues, and on the evidence 
adduced, came'to fire-con elusion that- 
clause (8) of the partnership deed (Ex­
hibit A-l) prohibiting' -the outgoing ' 
partner fiom carrying on, similar busi­
ness in -the ,city under the name and 
style of ‘M. M. Mohammad Saleh3 is 
a reasonable restriction, and enforceable, 
as the first defendant had' released his , 
rights in the partnership and walked 
out. It also found that the first defen­
dant advanced his moneys.for .starting 
Saleh Machine: y Stores, a business in 
pipes, pipe-materials,, motor pump sets 
etc;, and was. responsible, for starting 
that -business and has been- attending 
to it3 and that defendants -3 and 4 are 
benamidars for the first defendant. Th<f 
trial Court also found, that the fi st de­
fendant started the business . under the 
name and style of ‘ Saleh , Machinery
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Stores’, in similar goods, only, to induce 
the customers of the plaintiff to become his 
customers by deception and thereby attract' 
and appropriate the business of the plain­
tiffs for himselfand that the plaintiffs 
are entitled to the injunction. . On .these, 
findings, the trial Court decreed the. suit 
with costs.
5. Aggrieved ' by ‘ the said decision,
defendants 2,3 and 4 preferred A. S'. No. 
406 of 1969, on' the file of' the' First 
Additional' Judge, City Civil Court, 
Madras. . The' lower appellate Court 
allowed the appeal on the • findings'and 
observation's : ‘ '

“ There is identity of . the business 
carried on tinder the two names. But 
there is no identity in the similarity, 
of the names. Nor is there, any evi­
dence to show that any confusion 
is likely to be created or apprehended ' 
by the .business carried on under the 

' name of Saleh Machinery Stores being 
' thought of by any person or persons 
exercising ‘ ordinary1 caution as the. 
business carried on by M. M. Moham-' - 
mad Saleh.” .
“The name Saleh Machinery Stores is 
also riot deceptively similar to the 
name M. M. Mohamiriad ’ Saleh. 
Therefore, respondents 1 and 2 -(plain­
tiffs would, not be entitled to the per? " 
manent injunction prayed for.”

The result was the suit was dismissed with 
costs. , On the question of benami, the 
lower ■ appellate Court found that the 
business “ Saleh Machinery Stores ” 
“belongs only to the third respondent 
(first defendant) and not to appellants 2 
and. 3 (defendants 3 and 4) and that 
appellants 2 and 3 (defendants 3 and 4) 
are mere benamidars for the third respon­
dent (1st defendent)”.■ As . regards 
the contention raised -by defendants 
2, 3 and 4 questioning the jurisdiction 
of the Court in view of section 105 (c) 
of the Trade and Merchandise Marks 
Act, 1958, the lower .appellate Court 
held that the .case on hand is not an action 
for passing off any goods as the goods . 
of the plaintiffs and that therefore the 
trial Court had jurisdiction to enter­
tain the suit.
6. Aggrieved-by ' the decision of the 
lower appellate Court, ■ the plaintiffs '

have.preferred this second appeal. Third 
T. R. Ramachandrari, the learned Coun­
sel appearing for the appellants, ' con­
tended that in view of. the fact that, the 
first defendant' had not appealed against 
the decision of the trial] Court which ■ 
found that he (first defendant) had. in­
fringed clause (8) of 'the partnership 
deed, that decision of the trial Court 
as- against him has become final. ' In 
view of the fact that the lower appellate 
Court has also found that the first" 
defendant is the real owner of “Saleh 
Machinery Stores”, it ought to have, 
disriussed the appeal, confirming the 
decree of the trial Court. Thiru T. R. 
Ramachandran further .contended that 
the right put forth by defendants 2, 3 . 
and 4 is. independent' of that of the first 
defendant and as such they can "succeed 
only if they can establish their indeperi- 
derit right'in “Saleh Machinery Stores”; 
but once it is held that the said business 
is that of the first defendant, the decision 
arrived at by the trial Court to the effect . 
that such _ a business irifringes clause 
(8) of Exhibit A-l has become conclusive, 
as against the 'first defendant. Thiru 
T. R. Ramachandran also cited" to his 
support decisions, which I will consider ' 
presently. - ■

7.- Thiru ' Venkatachalapathy, • the. ! 
learned. Counsel appearing for ,the 1st 
defendant (first respondent) herein con­
tended that the common defence of all 
the defendants is that there is no similarity, 
in the names of the two businesses-M. M. 
Mohammad Saleh’ and /Saleh Machinery 
Stores'”, and that as such'fr'om the mere 
fact that the defendant had not prefer­
red an' appeal against the decisior . of 
the trial Court to the Court he is . 'not ' 
precluded from giving a finding inappeal 
as regards similarity in the .names. 
“According to Thiru Venkatachalapathy, 
the learned Counsel for the first defen­
dant the question of similarity is a com­
mon defence raised by all the defendants 
and that as such the lower appellate 
Court has jurisdiction to go into this 
question and render a decision thereon 
which will'definitely enure to the .benefit 
of all the defendants including. the first 
defendant. The learned Counsel brought 
to his support the provisions of Order; 41, 
lule 4 and rule 33, Civil Procedure 
Code.
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8. Thiru Balathandapani, the learned 
Counsel for defendants 3 and 4 (res­
pondents 3 and 4 herein), while stressing 
the point' submitted by Thiru 
Venkatachalapathy, also submitted that 
his clients are, not benamidars for the 
first defendant and that in any event the 
suit was in . effect one under section 
105 (c) of. the Trade and Merchandise 
Marks'Act, 1958, and as such the judg­
ment of the trial Court is without juris­
diction.

9. I have been taken through the 
pleadings and other, relevant documents 
in the case.'There is a clear averment 
in the plaint to the effect that the second 
defendant-firm was started with the 
funds of the first defendant and that 
the third defendant, who is the wife, 
and the fourth defendant, who is the 
brother-in-law of the first defendant, 
are only, benamidars and namelenders' 
for the benefit, of the first defendant. 
It is further aveiTed in the plaint that 
the first defendant should not be per­
mitted to circumvent the clause in the 
partnership deed Exhibit A-l by creating 
a firm in the names of defendants 3 and 4 
and that all the defendants should be 
prevented by an injunction restraining 
them from doing any business in the name 
of the second plaintiff , or in any name 
which is deceptively similar to CM. M. 
Mohammad Saleh’. It has been further 
stated in the plaint that the plaintiffs 
had already become entitled to the good­
will of .the firm- *M. M. Mohammad 
Saleh’ by a decree in the City Civil 
Court in O. S. No. 856 of 1957 and that 
the first defendant is bound by clause (8) 
of the partnership deed, da ted 1st April, 
1958. Clause (8), Exhibit A-l reads as 
follows:—■.

1

“ In view of;the two partners having 
taken over the business coming from 
their father who was originally carry­
ing on this business of M. M. Moham­
med Saleh it is hereby agreed that 
in the event of any of the partners going 
out of the partnership the outgoing 
partner shall not be entitled to the 
goodwill nor to any payment an account 
of the goodwill and shall not- be enti­
tled to open a similar business in the 
name of M. M. Mohammed Saleh 
in the city limits.”'

It is clear from the above that the first 
defendant should not open a similar 
business in the name of ‘M. M. Moham­
med Saleh’ in the City Limits.
10. According to the first defendant, 
defendants 3. and 4 have opened a 
similar business, not in the name of 
fM. M. Mohammad Saleh ’ but in the 
name of ‘‘Saleh Machinery Stores”, 
The first defendant completely disowned 
any right in the said business. Inciden­
tally, the first defendant has averred in 
his written statement that he has not 
committed any breach of the agreement 
contained in clause (8) of Exhibit A-l.
11. Considering the averments in 
plaint to the effect that the first defen­
dant should not be allowed to carry on 
similar business in any name which is 
deceptively similar to ' M. M. Moham- 

. mad Saleh ’, and also considering the 
terms of clause (8) of the partnership 
deed Exhibit A-l, the trial Court found 
that the first defendant has infringed 
clause (8) of the agreement and as such 
granted the injunction as prayed for.
The first defendant had not preferred 
any appeal against this finding of the 
trial Court. As far as defendants 2 to 
4 are concerned, they are not bound by 
the terms of clause (8) of Exhibit A-l. 
No doubt, they have averred, in their 
written statement, that the business car­
ried on by them is not similar to that 
of the second plaintiff. The trial Court 
considered ,them as ‘ benamidars ’ for 
the first defendant, and decreed the 
suit. On appeal, by defendants 2 to 
4, the lower appellate Court, despite 
its finding that defendants 3 and 4. are 
only benamidars for the first defendant 
and despite the fact that the first 
defendant had not preferred any appeal, 
dismissed the suit holding that the name 
Saleh Machinery Stores, is not dece­
ptively similar to the name fM. M. 
Mohammad Saleh’. •
ia. It is significant to note that the 
right of the first' defendant stands 
entirely on a different footing than that 
of defendants 2 to 4. The discussion by 
the trial Court as regards the right of the 
first defendant is with reference to clause 
(8) of Exhibit A-l. But as far as 
defendants 3 and 4 are concerned-, their 
case is-entirely different, and they claim
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an independent right in Saleh Machinery 
Stores., while the first defendant com­
pletely disowns the said business. The 
finding of the trial Court has been arrived 
at cm the basis that the first defendant 
is the real owner and that the business 
carried on under the name and style 
‘ Saleh Machinery Stores ’ is offending 
clause (8) of Exhibit A-l. The said 
finding against the first defendant has 
become conclusive since he had not pre­
ferred any appeal. To discuss and decide 
the question as to whether defendants 
3 and, 4 are carrying on any business 
which is deceptively similar to that of the 
plaintiffs, is not the scope of the suit 
at all. Such a thing will be only aca­
demic and outside the prayer in the 
plaint. Once it is held that defendants 
3 and 4 are the owners of ‘ Saleh 
Machinery Stores’ the suit has to fail 
automatically since they are not parties 
to Exhibit A-l. But, it is found that 
the first defendant is the owner of 
‘Saleh Machinery Stores’. The finding 
that the first defendan t has violated clause 
(8) of Exhibit A-l, which had not been 
appealed against, is conclusive and the 
lower appellate Court, in my view, can­
not grant a decree which will in effect 
give a relief to the first defendant with 
reference to whom the judgment and 
decree of the trial Court have become 
conclusive and binding .

Order 4I, rule 4, Civil Procedure Code, 
reads :—■

“ Where there are more plaintiffs or 
more defendants than one in a suit, 
and the decree appealed from 
proceeds on any ground common to 
all the plaintiffs, or to all the defen­
dants, any one of the plaintiffs 
or of the defendants may appeal from 
the whole decree and thereupon 
the Appellate Court may reverse or 
vary the decree, in favour of the 
plaintiffs or defendants as the case 
may be.”

From the above provision, it is clear that 
the ground of the decision appealed from 
must be common to all the plaintiffs 
or to all the defendants, as the case may 
be ; then only, the appellate Court 
can reverse or vary the decree in favour 
of the plaintiffs or the defendant,,as the' 
case may be. But as far as the present

case is concerned, the appellants before 
the lower appellate Court (defendants 
2 to 4) have nothing to do with clause 
(8) of Exhibit A-l. The decision ren­
dered by the trial Court was only with 
reference to clause (8) of Exhibit A-l. 
As such, even though the appellants 
before the lower appellate Court averred 
that ‘ Saleh Machinery Stores ’ is not 
similar to the firm ‘M. M. Mohammed 
Saleh ’ the same cannot be taken as a 
‘common ground’ for the first defendant 
also, inasmuch as the first defendant 
alone is bound by clause (8) of Exhibit 
A-l. Hence Order 41, rule 4, Civil 
Procedure Code, cannot be'relied on to 
support the decision of the lower appellate 
Court.

Order 41, rule 33, Civil Procedure Code, 
runs as follows :

‘‘The appellate Court shall have power 
to pass any decree and make any 
order which ought to have been passed 
or made and to pass or make such 
further or other decree or order as the 
case may require, and this power may 
be exercised by the Court notwith­
standing that the appeal is as to part 
only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have 
filed any appeal or objection.”

As I have already stated, there are two 
sets of defendants. The first defendant 
belongs to the first set and he completely 
disowned ‘Saleh Machinery Stores’, and 
the relief claimed by the plaintiff against 
this defendant was only with reference 
to clause (8) of Exhibit A-l. The second 
set consists of defendants 3 and 4, who 
claimed absolute right in . ‘Saleh 
Machinery Stores’, andhgainst whom the 
plaintiffs have not claimed any relief 
with reference to clause (8) of Exhibit 
A-l'. In the backg ound of these facts, 
we have to consider whether Order 
41, rule 33, Civil Procedure Code, will 
be of any help to support the decision 
of the lower appellate Court.
In Nirmala v. Balai Chandthe Supreme 
Court observed :—■

•1.. (1966) 2 S.G.J. 426: (1965) 3 S.G.R. 550-; 
A.I.R. 1965 S.G. 1874,
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“There were therefore two sets of 
defendants in the suits and in subs- 

■ tance two decrees though related were 
passed. One of the decrees can stand 
apart from the other.. When a party 
allows a decree of the Court of First 
Instance to become final, by not 
appealing against the decree, it would 
not. be open to another party to the 
litigation, .whose rights are otherwise 
not affected . by the decree, to invoke 
the powers of the ' .appellate Court 
under Order. 41, rule 33 to pass a 
decree in favour of the party not ap­
pealing so as to give the latter a benefit 
which he has not claimed. Order, 
41, rule 33 is primarily intended to 
confer power upon the appellate Court 
to do justice by granting relief to a 
party who has not appealed, when 
refusing' to do so, would result in 
making inconsistent, contradictory 
or, unworkable orders. We do not 

• think that power under Order 41, 
rule 33 of the Code of Civil Procedure 
can be exercised in this case in favour 
of the deities.”

’In my' opinion,, the decree of the trial 
Court,, in the instant case, against;the 
first defendant, can stand independently 
of the right claimed by defendants 
2 to 4. In "view of the finding of the 
lower- appellate Court that defendants
2 to 4 are only benamidars, the reliefs
which it granted in effect give a relief 
to the first defendant who had not 
appealed from the decree and judgment 
of the trial Court. Further, a decree 
against defendants 2 to 4-, in my opinion 
can stand independently and there 
cannot-be any inconsistency, contra­
dictoriness or ufrworkability if the'order 
is passed only as against; defendants 2 
to 4. •
*3- Thiru Balathandapani, the learned 
Counsel appearing for defendants 3 
and 4: contended that the Courts below 
have not considered the question of 
benami. He .also' submitted that the 
onus has been. shifted upon defendants
3 and 4 and as such the, question of benami 
has been wrongly decided. As regards 
the benami nature of the business, both 
the Courts have concurrently found that 
the first defendant is the real owner and 
that defendants 3 and 4 are benamidars. 
All the evidence on record has been pro-
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perly discussed by • the Courts below. In 
my view, the burden of proof assumes 
little importance when all .the evidence, 
is before the Court and has been discussed 
and decided on. ' Taking into con-j 
sideration the evidence on record, the 
concurrent finding' arrived, at by the 
Courts below to the. effect that defen­
dants 3 and 4 are benamidars, ■ cannot 
be interfered with..
14. I do not think there is any subs­
tance in the argument of the learned 
Counsel for the third and fourth defen­
dants to the effect: that the suit will fall 
under section 105 (c) of the Trade and 
Merchandise Marks Act, 1958. The lower 
appellate Court has correctly-considered 
this aspect and has rejected the conten­
tion.
15. Under these circumstances, the se­
cond appeal is allowed, with the result 
that suit is decreed as prayed for. There 
will be no order as to costs. No leave.
S. J. ---------. Appeal allowed.'
IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS. '
(Special Original Jurisdiction.)
Present :—M. M.- Ismail, J.
T. Velappan ' ..' Petitioner*
v.
Superintendent of Central Excise, 
Erode M. O. R., Erode and another

.. Respondents.

Produce Cess Act (XV of 1966), section 9— 
Assessment of. occupier of mill—Notice—■ 
Particulars to be provided—Mire notice of 
demand without .assessment . invalid—Article 
226, Constitution of India—-Issue of certiorari.

Where an occupier of a mill submitted 
returns from. April, 1970 to August, 1970 
and the Collector- without making.an 
assessment under section 8 of the Produce 
Cess Act, 1966, demanded a' consoli­
dated sum as cess payable for 1967-68, 
1968-69,1969-70 and for April to August, 
1970 and sent the notice calling upon the 
occupier to pay the.amount within 10 
days warning that in .default of payment 
of the amount as directed action to recover

♦W.P, No. 90 of 1972. 15th November, 1973.



II] VELAPPAN 0. SUPT. OP CENTRAL EXCISE, ERODE {Ismail, J.) 7

the amount, would be taken under sec­
tion 12 of the Act, such a notice is illegal.

JParas. 3 and 4.] 
A notice under section 9 (1) of the Pro­
duce Cess Act , as prescribed by rule 5 
of the Rules framed under the Act should 
state separately the total quantity of 
produce consumed or , oils extracted 

, on the basis, of which .the cess is 
leviable, the amount paid and the amount 
due, Unless these ' particulars are 
given, the person subjected to, the 
levy will not be able to challenge ' the 
correctness of the same if he is so advised., 
by .filing an appeal. Where the oniy 
notice actually issued merely contained 
the.total amount referable to, the different 
periods by way of cess said to be payable 
by the petitioner is defective and cannot 
be sustained. [P.ara. 4.]
Petition under, Article 226 of the Con­
stitution of India', praying that in the cir­
cumstances stated therein and in the 
affidavit filed, therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the 1st Res- 

, pandent relating to the notice of demand 
dated 7th June, 1971, demanding pay­
ment of Rs. -26,768-75 from the petitioner 
for the periods 1967-68 to August, 1970 
under,' the provisions of the Produce 
Cess Act XV of 1966, and quash the 
said order and made therein.,
K. Srinivasan and K. G. Rajappa, for Peti­
tioner. '
AH Mohammed and T. Sathya Dev, for 
Respondents.
The Court made the following
Order.—'The petitioner in this writ 
petition is a partner of Messrs. Bharat 
Refineries and Oil Mills carrying on 
business at Erode in the manufacture and 
sale of groundnut oil and refined oil and 
he prays for the issue of a writ of 
certiorari to quash the notice of demand 
dated 7th June, 1971 demanding pay­
ment of Rs. 26,768-75 from the petitioner 
for the periods 1967-68 to August, 1970 
under the provisions of the Produce 
Cess Act XV of 1966. 
a. The Central Act XV of 1966 was enact­
ed to provide, for the imposition of cess 
on certain .produce' for the' improvement 
and development of the-methods of cul­
tivation and marketing of such produce 
and for matters connected therewith.

Sub-section (1) of section 3 provides for 
levy and collection, as a cess a duty of 
customs at such rate .not exceeding the 
rate specified in the corresponding entry 
in column 3 of the first schedule on every 
produce specified in column 2 of that 
schedule. Sub-section (2) ' of that sec­
tion provides for levy and collection, as 
a cess, on every produce specified in 
column 2 of the second schedule, a duty 
of excise at such fate, not exceeding the 
rate specified in the corresponding entry 
in column 3 thereof; Item 3. in the 
second schedule is, “oils extracted fr,om 
oilseed crushed in any, mill in India”. 
The maximum rate,at which duty of 
excise may be collected is one rupee, per 
quintal of oil and the actual rate provided 
for in the second schedule is 60 paise per 
quintal of oil-. Section 8 of the Act pro­
vides for every occupier of a mill furnishing 
to the Collector every month a return 
stating the total amount' of produce speci­
fied in the second schedule consumed 
or brought under processing' or extracted 
in the mill during the preceding month. 
Section 9 deals with collection of cess 
leviable on produce specified in the 
second schedule. Sub-section (1) of this 
section provides that on receiving any 
return made under section 8, the Collector 
shall assess the duty of excise payable on 
every produce specified in. the second 
schedule, in respect of the period to which 
the return relates, and if the amount 
has not already been paid, shall cause 
a notice to be served upon the occupier 
of the, mill requiring him to make pay­
ment of the amount assessed within ten 
days of the service of-the notice. Sub­
section (2) of this section deals with assess­
ments to be made in a case where no 
return is furnished or the return furni- 
nished happens to be defective. That 
sub-section states :

“9 (2). If the occupier of any mill 
fails to furnish in due time the return 
referred to , in section 8 or furnishes 
a return which the Collector has rea­
son to believe is incorrect or defective, 
the Collector shall assess the amount 
payable by him in such manner, if 
any as may be prescribed; -and the 
provisions of sub-section (1) shall 
thereupon apply as if such assessment 
had been made on the basis ^of a 
return furnished by the occupier ;
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Provided that, in the case of a return 
which he has reason to believe is in­
correct or defective, the Collector shall 
not assess the duty of excise at an amount 
higher than that at which it is assessable 
on the basis of- the return without giving 
to the occupier a reasonable opportunity 
of proving the correctness and complete­
ness of the return.

Section 10 deals with the finality of assess­
ment after providing for appeal. Sub­
section (1) of this section states :

“ 10. (1) Any occupier of a mill who
is aggrieved by an assessment made 
under section 9 may, within three 
months of service of notice referred to 
in sub-section (1) of that section, appeal 
to such authority as the Central Govern­
ment may, by ' notification, in the 
Official Gazette, appoint in this behalf, 
for the cancellation or modification of 
the assessment and, on such appeal, the 
said authority may cancel or modify 
the assessment and order the refund to 
such occupier of the whole or part, as 
the case may be, of the amount paid 
thereunder:

• Provided that the authority so appoint­
ed shall not be inferior in rank to the 
Collector by whom the assessment was 
made.”

The Produce Cess Rules, 1969, have been 
made-under section 20 of the Act. Rule 
5 of the Rules states :

“ The notice referred to in sub-section 
(1) of section 9 shall contain separately 
the total quantity of produce consumed 

■ or oils extracted, on the basis of which, 
the cess is leviable, the amount of cess 
assessed, the amount paid and the 
amount due and shall include a state­
ment that in the event of the cess not 
being paid, action will be taken under 
the provisions of the Act.”

According to rule 6, “where the occu­
pier of a mill has failed to furnish the 
return referred to in sub-section (1) of 
section 8 within the time specified in sub­
section (2) of that section, o • has furnished 
within the specified period a return, 
which the Collector has reason to believe 
is incorrect or defective, the Collector shall 
assess the amount payable by the occupier 
on' the basis of the monthly average

amount of cess levied and collected from 
the said occupier in the twelve months 
immediately preceding the month to 
which the assessment relates.”

jj. In this case admittedly the petitioner 
did not submit any return except for five 
months, namely, April to August, 1970. 
However, the first respondent herein has 
demanded from the petitioner a sum of 
Rs. 26,768-75 by the impugned notice, 
said to be cess payable for the periods 
1967-68, 1968-69 and 1969-70 and from 
April to August, 1970. On 26th August, 
1970, summons was issued by the first 
respondent herein to the petitioner-mills 
calling upon the mills to produce (1) all 
registers and accounts showing the quan­
tity of oil seeds crushed and oil produced 
in the petitioner’s oil mills for the period 
from April, 1966 to August, 1970 ; and 
(2) all records' showing payment of cess 
on oil by the petitioner’s oil mills from 
April, 1966 to August, 1970. The peti­
tioner-mills admittedly produced their 
accounts before the fi st respondent on 
1st September, 1970 and, promissed to file 
returns. As I have pointed out already 
except for five months, no return for the 
earlier period were filed. It is under these 
circumstances by a communication, dated 
9th September, 1970, the first respondent 
called upon the petitioner-mills to pay the 
amount mentioned above stating that the 
said amounts were arrived at on the 
basis of the particulars furnished by the 
petitioner-mills as per their records. 
This communication also, pointed out 
that in future the returns and payment 
particulars should be filed in the first 
respondent’s office every month before 
7th of the month. Subsequently not 
having received any payment, the first 
respondent sent the impugned notice 
dated 7th June, 1971, calling upon the 
petitioner to pay the amount within ten 
days from the date of the receipt of the 
demand and warning the petitioner-mills 
that if they failed to pay the amount as 
directed, action to recover the amount 
would be taken against them under 
section 12 of the Produce Cess Act, 1966. 
It is against this order that the present 
writ petition has been filed under Article 
226 of the Constitution of India.
4. Mr. K. Srinivasan, learned Counsel 
for the petitioner, primarily contends that 
the mere sending- of a demand notice is
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not enough and that there should have 
been an assessment as contemplated by 
the Act because only if there is an order 
of assessment, the petitioner will be able 
to file an appeal as provided for under 
section 10 of the Act. In my opinion, 
the writ petition has to be allowed.on a 
very narrow ground. I have already 
extracted rule 5 of the Rules providing 
for the form of notice contemplated by 
section 9 (1) of the Act which should be 
served on a person like the petitioner, 
after which alone, the petitioner could 
prefer an appeal. According to that rule, 
the notice should state separately the 
total quantity of produce consumed or 
oils extracted on the basis of which cess is 
leviable, the amount of cess assessed, 
the amount paid and the amount due. 
As I have pointed out already, the. second' 
schedule to the Act itself has prescribed 
the rate of cess and consequently the'dis­
pute, if at all, could relate only to,the total 
quantity of produce consumed or oil 
extracted. Therefore, unless the notice 
under section 9 (1) of the Act as prescribed 
by rule 5 contains those particulars, the 
petitioner will not be in a position to chal­
lenge the correctness of the same, if he is 
so advised, by filing an appeal.' In the 
present case, admittedly no notice in the 
form prescribed by rule 5 has been issued 
to the petitioner herein and the only notice 
which has been sent to the petitioner is one 
containing the total amount referable to 
the different periods by way of cess said to 
be payable by the petitioner-mills. Conse­
quently, the notice actually issued to the 
petitioner does not satisfy the require­
ment of rule 5 and therefore cannot be 
sustained. On this short ground, the 
writ petition is allowed and the impugned 
demand notice issued by the first respon­
dent is quashed. However, the allowing 
of this Writ Petition will not prevent the 
first respondent from proceeding afresh 
in accordance with law. There will be 
no order as to costs.
P.S.P, -------- Writ petition

allowed.

IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.

Present:—G. Ramanujam, J. t

O. M. Jalali, S/o. Omar Mohumadu 
(added as L. R. in Appellate Court as 
per the order dated snd April, 1970 
in I.A. No. 3a of 1970) .. Appellant*

v.

Anusuddin, S/o. Mohaideen Abdul 
Radar and others .. Respondents.
Mortgage—Suit for redemption—Usufruc­
tuary mortgages—Mortgagor purporting to 
mortgage entire property—Mortgagor entitled 

: to moiety only—Effect—Mortgagee’s heirs 
assigning their rights to owner of the other 
moiety—Effect—JVb extinguishment of mort- 

' gage—Assignment amounts to acknowledg- 
.ment—Limitation Act {IX of 1908), section 
. 19—Assignee bound—Right to redeem subsists.

Though a mortgagor purported to execute 
■usufructuary mortgages in relation to 
the entirety of the suit property, .on his 
being found to be entitled only to a 
moiety thereof, the mortgages must be 
taken to cover only the mortgagor’s 
half-share. The owner of the other 
half-share is not a co-mortgagor but has 
an independent title to his half-share in 
the suit property. [Para. 7.]
On the latter obtaining an assignment of 
the suit mortgages from the heirs of the 
mortgagor, it did not operate to extinguish 
the mortgages as the assignee was neither 
a co-mortgagor nor a person entitled to 
redeem the mortgages. [Para. 8.]

The assignment of their rights by 
the mortgagee’s heirs amounted to an 
acknowledgment of the subsistence 
of the mortgages at the time of 
assignment within section 19 of the 
Limitation Act of 1908 and such 
acknowledgment would bind the assignee. 
The assignee cannot in a suit for redemp­
tion, adopt the attitude that the mort­
gages are not subsisting and that they are 
not liable to be redeemed. [Para, io.l

In view of the clear recitals in the deed 
of assignment, it is impossible to say that 
there was no acknowledgment of a sub-

2

♦S.A, No. 457 of 1971 and Memo, of cross 
objections, 16th March, 1973.
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sisting mortgage. An acknowledgment 
by'the assignor binds the assignee as well. 
Therefore ‘the ' assignee’' cannot' be 
permitted to say that she was not bound 
by the acknowledgment made by 
her assignor. The assignment was only 

. of the mortgagee’s rights. . Having 1 got 
an assignment of the mortgagee’s right 
the assignee cannot now take ; up 
an attitude that the mortgages are not 
subsisting and they are not liable to be 
redeemed. [Paras. 7, 8 and 10.]
Cases referred to:—
Ayyan Ammal v. Vellayammal, (ig56) ■ 1 
M.L.J. 255: I.L.R. (ig56) Mad. 587: 
A.I.R. 1956 Mad. 354 ; Sinnan Chetty v. 
Sivakami Animal, (1931) 41 M.L.J. 5o: 
A.I.R. 1921 Mad. 326- (1); Murajalli 
Humia Goundan v. Ramaswami Chetty, I.L.R. 
(1918) 41 Mad. 65o : 34 M:L.J. 528; 
Padmanabka v. .Lakshmi, A.I.R. 1953

' Tr-Go. 244; Sankara Pillai v, Ananda Pillai 
A.I.R. .ig58 Ker. 307 ; Nallatliambi
Nadar v. Ammal Nadachi, I.L.R. (1963) 
Mad.- 1003.:- (1964) 1 M.L.J. 181. 
A.I.R. 1964 Mad. 169 ; Valliamma v. 
Sivathanu, I.L;R. (1963) Mad. 1110 : 
(1964) 1 M.L.J. 161 : A.I.R. 1964 Mad. 
269; Sidhara Ram v. Gmjidin, A.I.R. 
1924 All. 458. .v
Appeal against the decree of the Court 
of the Subordinate Judge, Tuticorin in 
.Appeal Suit No. 122 of 1968 preferred 
against the decree of the Court of the 
District Munsifof Srivaikuntam ill Origi­
nal Suit No. 387 of 1966;~ ,
A. Ramariathan and R. Vedantham, for 
Appellant.
•S'. Ramasubramanian, for Respondent.
The Court delivered the following
Judgment.—The first defendant is the 
appellant. The suit is one for redemp­
tion of two usufructuary mortgage deeds, 
Exhibit B-1 dated 29th March, 1889 and 
Exhibit B-2 dated 30th March, 1889 
for Rs. 100' and Rs. i5o respectively 
executed by one Ansuddin, the grand­
father of the plaintiff's and the second 
defendant in favour of one Mohammad 
Noohu. The plaintiff’s case is that the 
suit property measuring one acre and 
three .cents belonged to their grand­
father, Ansuddin, that the said Ansuddin 
had created the said two mortgages over 
that property, that the period prescribed

for redemption under both the documents 
was one year, that there has been, a parti­
tion in the family of the mortgagee, 
Mohammad Noohu whereunder the suit 
mortgages had been allotted to one 
Ahamad.Ali Bath'ummal, that her father 
and guardian had assigned the usufruc­
tuary mortgages to the first defendant 
under a registered deed of assignment 

; dated i5th June, 1911- and that, since 
then, the first defendant as an, assignee 
of the mortgages has been in possession 
and enjoyment of the suit land’. The 
further case of the plaintiffs is that after 
the death of the mortgagor, Ansuddin 
the equity of redemption had devolved 
on Mohaideen Abdul Kader, the father 
of the plaintiffs and the second defendant 
and after his death on the plaintiffs and 
the second defendant, and that therefore, 
they are entitled to redeem the mort­
gages in question. The plaintiffs also 
contended that in view of the provisions 
of section 9-A of the Madras Agriculturists 
Debt Relief Act, the mortgage debts 
stand discharged and, therefore, they 
•are entitled to redeem the mortgages 
without payment of any sum.

a. The first defendant contested the' suit. 
She denied that the suit property originally 
belonged exclusively to the plaintiff’s 
paternal grand-father, Ansuddin. It is 
stated' that the suit land belonged to 
Asanachi, the mother of Ansuddin, that 
on her death the first defendant’s father 

• as. also Ansuddin' became ■ entitled to a 
half share each, and that on her father’s 
death the first defendant became entitled 
to' a half share in the suit property. 
The first defendant also contended that 
by virtue of her redeeming the mortgage 
by getting an assignment from the mort­
gagee’s legal representatives the mortgages 
as such have become extinguished and 
that, therefore, the plaintiff’s remedy, if 
any, is to file a suit for possession within a 
period of 12 years from the date of assign­
ment, that the suit for redemption as 
framed cannot be maintained, and that 
in any event, the suit for redemption 
is barred by time.
gj. On these pleadings and on the evi­
dence adduced on either side, the trial 
Court held that the suit property originally 
belonged to Asanachi, the mother of 
Ansuddin and that, therefore, the plain­
tiffs and the 2nd defendant on the one
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hand and the first defendant on the other 
became entitled to a moiety in .the suit 
properties. It also held. that the assign­
ment, Exhibit B-3 taken by the first 
defendant will not constitute an acknow­
ledgment of the mortgagor’s right to 
redeem so as to afford- a fresh starting point 
of limitation for redemption, as alleged 
by the plaintiffs and that the suit for 
redemption having been filed more than 
60 years after the • date of the original 
mortgages is barred- by limitation. In 
that view it dismissed the plaintiffs’ suit.

4. On appeal, the lower appellate Court, 
practically agreed with the findings of 
fact arrived at by the trial Court -that 
the suit property vested in moieties on 
the plaintiffs and the second defendant 
on the one hand and thefirst defendant 
on the other, and that the first defendant 
has taken an assignment of the mortgages 
from the mortgagee’s representatives in 
the year 1.911 by virtue of her right to a 
half share in the suit properties.- But it 
did not agree with the trial Court that the 
suit is barred by limitation. It held that 
the assignment of the mortgages Exhibits 
B-i and B-2 under Exhibit B-3 dated 
15th June, 1911 executed by the mort­
gagee’s legal representatives constituted 
an acknowledgment by the mortgagee 
giving a fresh period of limitation of 60 
years from the date of that assignment 
and that, therefore, the suit is well with­
in time. In that view the lower appel­
late Court decreed the suit for. redemption 
in- favour, of the plaintiffs and the second 
defendant--in respect-of-their undivided 
half share in the suit properties;

5. .In this second appeal, the only ques­
tion .that arises for consideration is as 
to whether the .suit for redemption, is, 
barred by limitation or not. . .

6. It is urged by' Mr. M. S. Venkata- 
rama Iyer, learned Counsel for the appel­
lant, that the lower appellate Court'has 
erroneously assumed that the amendments 
brought about in sections 92 and' g5 
of the Transfer of Property Act in 1929 
were retrospective, that the true legal 
position before 1929. is that Wherever a 
co-mortgagor redeems the mortgage, 
the mortgage gets extinguished and in 
its place a charge comes into existence 
in favour of the redeeming co-mortgagor 
and there is no question of the redeeming

. co-mortgagor being subrogated . to the 
rights.of the mortgagee whom he redeems, 
and that the assignment of .the mortgages 
taken by the first- defendant in his capa­
city as a co-mortgagor completely extin­
guishes the mortgages as also the right to 
redeem and brings in its place fresh rights 
and liabilities as between the first ..defen­
dant .and the plaintiffs. The .learned 
Counsel refers to the decision in, Ayyan 
Ammal y. Vellayammal1 2 3, in support of his 
stand that sections 92 and ,95 as amended 
in 1929 are not retrospective in operation 
and that the statutory right of subrogation 
conferred by section 92 on a .redeeming 
cq-mortgagor was not available in 1911 
when the mortgages had been assigned 
to the. first defendant. In that case a 
Full Bench of five Judges considered'the 
question, whether sections.'92 .and g5 
as amended in 1929 were retrospective 
or not. It was held that the amending 
Act of 1929 by necessary intendment did 
not provide for retrospective, effect being 
given to section 92 and .95 among other 
sections referred to in clause 2 of section 
63 and that, independently of section 63, 
neither expressly nor by necessary 
intendment section 92 or q5 or both of 
them taken together provide for retros­
pective effect being given to the statutory 
right of subrogation conferred by section 
92 on a redeeming co-mortgagor. The 
Full Bench also referred to the view taken 
by this Court in Simian Chetty v. Sivakami 
Aminal* and Murajalli Htinia Goundan v. 
Ramaswami Chetty*, before the. amending 
Act of 1929 that sections 92 and g5 of 
the Transfer of Property .Act did pot 
confer rights of subrogation as such, on 
a redeeming co-mortgagor. It is pointed 
out by the learned. Counsel that as far 
as the suit mortgages are concerned," 
they came to be redeemed before 1929, 
under Exhibit B-3 and as, such there is 
no question, of treating the first defen­
dant, the redeeming co-mortgagor as' 
standing in the shoes of the mortgagee and 
applying the period of limitation under 
Article 148 of the. old Limitation Act.
7-. I am of the view that the question- 
whether the amending Act of 1929 which- 
brought about certain changes in sections

1. (1956). 1M.L.J. 255 : I.L.R. (1956) Mad.. 
587 A.I.R. 1956 Mad. 354.

2. (1921) 41 M.L.J. 501 ; A.I.R. 1921 Mad.. 
326 (1). '

3. I.L.R. (1918) 41 Mad. 650: 34 M.L.J. 528.



12 THE MADRAS LAW JOURNAL REPORTS [1974

92 and g5 of the Transfer of Property 
Act is retrospective or not is not material 
for the decision in this case. The con­
tention. of the learned Counsel proceeds 
on the basis that the first defendant is 
co-mortgagor, that in such capacity he 
has redeemed the suit mortgages and that, 
therefore, the mortgages are not extin­
guished. But on the facts of this case 
it is clear that the mortgages have admit­
tedly been executed only by Ansuddin 
who was entitled only to a half share in 
the suit property. The other half has 
been held to belong to the first defendant’s 
father. Though Ansuddin purported to 
execute the mortgages in relation to the 
entirety of the suit property, now that 
it has been found that Ansuddin was 
entitled only to a moiety, the mortgages 
should be taken to cover only the mort­
gagor’s half share. Therefore, the half 
share belonging to the first defendant’s 
father cannot be the subject-matter of the 
suit mortgages created by Ansuddin. 
It is not, therefore, possible to treat the 
first defendant as a co-mortgagor. 
She has got an independent title to a half 
share in the suit property. Thus, when 
the first defendant took the assignment 
of the mortgages in 1911, she cannot be 
said to have done so in her capacity as 
a co-mortgagor, neither the first defendant 
nor her father was a co-mortgagor. If 
she is not a co-mortgagor, the question 
is whether her taking an assignment of 
the mortgages created by Ansuddin will 
put an end to the mortgages themselves. 
According to the learned Counsel the 
assignment taken by the first defendant in 
1911 had extinguished the mortgages and 
had created new rights between the parties 
that it has resulted in the creation of a 
charge over the shares of non-redeeming 
co-mortgagors for the aliquot share of 
the mortgaged money, that there is a 
corresponding right created in favour of 
the non-redeeming co-mortgagors to 
claim delivery of possession by tendering 
the, aliquot share of the mortgaged 
money to the redeeming co-mortgagor. 
The contention of the learned Counsel 
in substance is that a suit for redemption 
will not lie after the mortgages have been 
redeemed by a co-mortgagor and the 
only right of the non-redeeming co-mort­
gagors is to file a suit for possession. But 
in my view it is unnecessary to consider 
the tenability or otherwise of the said

contention on the facts of this case. As 
already stated, the first defendant is not 
a co-mortgagor entitled to redeem the 
mortgages and he has taken only an 
assignment of the mortgages from the heirs 
of the original mortgagee. The question 
is whether the said assignment would 
extinguish the mortgages as such, leaving 
the heirs of the mortgagor to file a suit 
for possession within the time prescribed 
by law. If the assignment cannot be 
taken either as discharging the mort­
gages or as extinguishing the same, then 
the plaintiffs are entitled to redeem the 
mortgage.

8. Therefore the main question to be 
considered on the facts of this case is 
whether the assignment of the mortgages 
taken by the first defendant amounts to 
an acknowledgment under section 19 of 
the Limitation Act. If it is construed to 
be an acknowledgment of the mortgagor’s 
right to redeem, then there will be a 
fresh period of limitation of 60 years from 
the date of the assignment for redeeming 
the mortgage. The learned Counsel for 
the appellant referred to the various deci­
sions of this Court and other High Courts 
rendered before the amendment of sections 
92 and 95 of the Transfer of Property 
Act to show that where one of several 
mortgagors redeems the whole mortgage 
and obtains possession, a suit against him 
by another mortgagor to recover his 
share of the mortgaged property on pay­
ment of his share of the expenses of 
redemption is not governed by Article 
148 of the Limitation Act. But I am 
not referring to any of those decisions as 
in my view the first defendant is neither 
a co-mortgagor much less a redeeming 
co-mortgagor and as such the principles 
laid down in those decisions cannot be 
applied to the facts of this case. Here 
the first defendant who is not a co­
mortgagor has taken an assignment of 
the mortgages which are found to com­
prise only the half share belonging to 
Ansuddin, the original mortgagor. Thus 
the mortgaged property is only the half 
share belonging to Ansuddin in the suit 
property though he purports to execute 
the mortgages in relation to the entirety 
of the property. The first defendant 
cannot be said to have any interest in 
the property mortgaged, that is the half 
share belonging to the mortgagor in the 
suit property. Therefore, he cannot be
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jsaid to have any right to redeem the 
'mortgage. I cannot, therefore, agree 
with the learned Counsel for the appel­
lant that the assignment taken by the 
first defendant amounts to a redemption 
of the mortgages resulting in the extinc­
tion of the same. Thus the first defen­
dant is neither a co-mortgagor nor could 
he redeem the mortgages which relate 
only to the half share belonging to the 
mortgagor Ansuddin. Therefore it is 
clear that the mortgages as such have not 
been extinguished by discharge or other­
wise in 1911.

9. Then we have to consider as to 
whether the assignment Exhibit B-3 
amounts to an acknowledgment as con­
templated in section 19 of the Limitation 
Act of 1963, so as to give a fresh period 
of limitation for redemption. In 
Padmanabha v. Lakshmi1, there was a deed 
of assignment of the mortgage right. 
The assignee created another mortgage 
in respect of the same. It was held in 
that case that the assignment amounted 
to a clear admission that the mortgagee 
had at the relevant time only mortgage 
right over the property implying thereby 
that the property was liable to be re­
deemed and that such a deed of assign­
ment of an existing mortgage right consti­
tutes a valid acknowledgment to save 
limitation for a suit for redemption. In 
Sankara Pillai v. Ananda Pillai2, it was 
held that the real nature of the transac­
tion rather than the name given to it by the 
parties should decide its nature, that 
whether or not there is an acknowledg­
ment is to be decided only on the recitals 
contained in the document, and that the 
acknowledgment of the subsistence of the 
mortgage by the mortgagee is binding 
on his assignee, who derives his title to 
the mortgage right from him and gives 
fresh starting point of limitation for a 
suit for redemption. In Nallathambi 
Nadar v. Ammal Nadachi3, a Full Bench 
of this Court laid down the essential 
requirements for the purpose of invoking 
section 19 of the Limitation Act: (1) 
there should be an acknowledgment of 
liability in respect of the property or the 
right in question; and (2) it should be by

1. A.I.R. 1953 Tr.-Go. 244.
2. A.I.R. 1958 Ker. 307.
3. I.L.R. (1963) Mad. 1003 : (1964) 1 M.L.J. 

181 ; A.I.R. 1964 Mad. 169.

the party against whom such property 
or right is claimed. According to the 
Full Bench an acknowledgment of lia­
bility pre-supposes that the person acknow­
ledging possesses some interest which can 
be bound by his statement and acknow­
ledgment of liability must involve an 
admission of a subsisting jural relation­
ship between the parties and a conscious­
ness and an intention of continuing such a 
relationship until it is lawfully termina­
ted. The same Full Bench in a subse­
quent decision in Valliamma v. Sivathanu1, 
expressed the view that in order to con­
stitute a valid acknowledgment for pur­
pose of limitation there should - be ■ a 
subsisting liability and that a mere recital 
of past liability accompanied by a state-' 
ment as to its discharge cannot be con­
strued as an acknowledgment of liability.

10. In this case the heirs of the mort­
gagee have assigned their mortgage 
rights under Exhibit B-3. It is clearly 
stated in Exhibit B-3, that .what is made 
over under the document was the othi 
rights under Exhibits B-i and - B-2. 
In view of the clear recitals in the deed 
of assignment, it is impossible to say that 
there is no acknowledgment of a subsist­
ing mortgage. As has been pointed out 
already, it is well-established, that any 
acknowledgment by the assignor binds 
the assignee as well. Therefore the 
first defendant cannot be permitted to 
say that she is not bound by the acknow­
ledgment made by her assignors. The 
decision in Sidhani Ram v. Gangidin2, is 
also in point. In that case a mortgagee 
executed a sale-deed in favour of the 
defendant, of mortgagee rights in a grove. 
In that sale-deed he stated that he was a 
mortgagee of the grove and he was sell­
ing his rights as mortgagee to the defen­
dant. It was held that the very fact of 
the mortgagee sefiing his mortgagee- 
rights amounts to an express acknow­
ledgment of the existence of a subsisting 
mortgage and of his subsisting rights 
which he was competent to sell, that the 
very fact of the defendant purchasing 
those rights was an acceptance on. .his 
part of an existing mortgage, a mortgage 
which was in force as a subsisting mort­
gage on the date of the sale to him, and

1. I.L.R. (1963) Mad. 1110 : (1964) 1 M.L.J, 
161 : A.I.R. 1964 Mad. 269.

2. A.I.R. 1924 AU. 458.
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that' therefore, he cannot set up any 
defence inconsistent with the mortgagee’s 
rights. In this case, the assignment deed 
makes it clear that the assignment was 
only of the mortgagee’s rights. The 
first defendant having got’ an assignment 
of the mortgagee’s rights cannot now take 
up an' attitude that the mortgages are 
not subsisting and that they are not liable 
to be redeemed. In my view, the lower 
appellate Court is right in holding that 
the suit is not barred by - limitation in 
view of the acknowledgment contained 
in Exhibit B-3.
ix. The result is the second appleal fails 
and is' dismissed with' costs. No leave. 
12. In the memorandum of objections 
filed by the respondents they question 
the findings of the Courts below as regards 
the ownership of the other half share. 
In view of the fact that the Courts below 
have concurrently . held that the suit 
property originally .belonged to. Asanachi 
and not to Ansuddin, the finding that a 
half share belonged to the first defendant 
caniiot.be successfully challenged. The 
memorandum of objections is therefore 
dismissed. No costs.
P.S.P. ----------- Appeal dismissed.
IN THE; HIGH COURT OF JUDI­
CATURE AT MADRAS.
(Appellate Jurisdiction^) ,
Present:—M. M. Ismail and S. Natarajan,
JJ. ..
N. K. Saraswathi Appellant* -
O.
The’Chief Educational Officer, Coim­
batore, and others , Respondents,
and •
Lily Isaiah Petitioner-

The Chief Educational Officer, Coim­
batore and others Respondents.
Madras District Boards Act (XIV of 1920), 
sections 70, 199 (2) (a)—Selections of Head­
mistress—Panel Committee constituted under 
the Rules—Selection by ■ Panel Committee- 
Appeal to Director of School Education—JVo 
provision in Rules—Whether orders passed 
on appeal valid.
Once, the rules did not provide for an 
appeal or revision, the original order was

* W.A. No. 347 of 1972 and W.P. No. 2066 
of 1972. • • 2.5th July, 1973.

intended to be final and could not be 
interfered with by the so-called exercise of 
powers of administrative superintendence 
and in- the words of the Full Bench in 
K. Nagaratnammal v. S. Ibrahim Saheb' and 
another, (ig55) 2 M.L.J. 49: A.I.R. ig55 
Mad. 305) such order would be the first 
and final order. [Para. 3.]

Case referred- to : —

K. Nagaratnammal v. S. Ibrahim Saheb and 
another, (1955) 2 MiL.J. 49: I.L.R. 
(ig55) Mad 460 : A.I.R. ig55 Mad. 305.

Appeal under Clause i5 of the Letters 
Patent against the order of the Honour­
able Mr. Justice Ramaprasada Rao, dated 
3rd April, 1972 and made in the exercise 
of the- Special Original Jurisdiction of- 
the High Court in Writ Petition No. 85 
of 1972 presented under Article 226.of the 
Constitution of India to issue a writ of 
certiorari calling for the records of the 
second respondent in his proceedings 
R.G. 92280/G -4-70 dated 21st October, 
1971 and the consequential proceedings
R. C. 80-52/71 dated 29th October, 1971 
and quash the said order, passed thereon; 
and Petition under Article 226 of the Cons­
titution of India, praying that in the cir­
cumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to issue a writ of certiorari calling for 
the records relating to- the order of the 
first respondent herein dated 24th July, 
1972.and made in R.O.P. No. 186- 
81/71 and quash the same. •
K. Alagiriswami, for. Appellant in- W.A. 
No. 347 of 1972.
S. Balathandapani, for Respondent in W.A. 
No. 347 of 1972.
S. Balathandapani and Nalini Chidambaram, 
for Petitioner in W.P. No. 2066 of 1972.

K. Alagiriswami and The Government. 
Pleader, for Respondent in W.P. No.' 2066 
of 1972.'

The Judgment of the Court was delivered 
by ’
Ismail, J.—W. A. No. 347 of 1972.—■ 
The writ appeal is directed against 
the order of Ramaprasada Rao, J., 
dated 3rd April, 1972 in W.P. No. 85 
of 1972. The petitioner, therein is. the
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appellant herein. -The facts - are nbt . in; • 
controversy. The appellant herein and 
the third respondent belong to the Dis­
trict .Board Educational Service as Assis­
tants in schools. - According to the prac­
tice followed with reference to- the rules 
that have been framed by the Government 
pursuant to sections 70 and 199 (2) (a) 
of the Madras District Boards Act, 1920 
for each year, on the basis of the vacancies 
that are likely to arise in the post of' 
Headmistresses, a panel would be con­
stituted by a Panel Committee consisting 
of the President of the District Board and . 
the Inspectress of Schools. After the 
abolition of the District Boards in the, 
place of the President, it was the Chief - 
Educational Officer, who was functioning' 
and therefore the Panel Committee con­
sisted of the Chief Educational • Officer 
and the Inspectress of Schools. Admit­
tedly the petitioner (appellant herein) 
entered the service of the District Board 
on 4th August, 1962, while the third 
respondent entered the service of the 
District Board on ist July, 1964. For the 
year: ig65-66, four vacancies of Head­
mistresses arose and the Panel Committee 
duly selected one Tirumathi Sitalakshmi 
and three others. For the year 1966-67, 
there was no selection by the Panel Com­
mittee. For. the,year 1967-68, the Panel 
Committee, though itwas obliged to select 
two,’ selected only one. For the year 
1962-63 there was no selection and for the 
year 1969-70, two persons one Thiru- 
mathi Vedavalli and the appellant herein 
were selected to constitute the' Panel by 
the; Panel Committee on 17th -March, 
1970. Against the proceedings of, the 
Panel Committee, rthe third respondent 
herein preferred an appeal to the Director 
of School Education, Madras, .contending', 
that she .ought to have been included in 
the Panel Ifor the year ig65-:66 itself and 
notwithstanding this even for the. year 
1969-70, her name was not included in 
the Panel. The Director of School 
Education, by .his order dated 21st 
October, 1971, held that the third res­
pondent should have been included in the 
Panel for the year .ig65-:66 itself and .that 
justice has, been denied to her by not 
including, her name even for the year 
1969-70. Consequently he gave a direc­
tion to the Chief Educational Officer 
to revise the Panel and include the name 
of the third respondent, Tirumathi Lily 
Isaiah, in the Panel for 1969-70 and give’

her rank No. 1. He also directed the 
Chief Educational Officer to' give.a posting 
to the third respondent immediately and 
intimate the same to him. Pursuant to 
this order of the Director of School 
Education, the Panel Committee on 29th 
October, 1971 revised the original Panel 
and included the name of the third res- :- 
pondent herein and .assigned her the 
first-rank.- The result of that was that 
the third respondent was appointed as a. 
Headmistress and the appellant herein 
who was by that1 time- appointed .as 
Headmistress was reverted as an Assistant. 
Aggrieved by these proceedings," the 
appellant Herein filed W. P. No. 85 of 
ig72 0n the file of this Court and prayed. _ 
for the issue of a writ of certiorari to quash 
the order , dated 21st ; October, 1971- of 
the Director of School'Education and the 
consequent proceedings of the Panel Com­
mittee, represented by the Chief Educa­
tional Officer, Coimbatore, dated 29th 
October, 1971. This Writ Petitiori came 
up. for hearing-before Ramaprasada Rao,
J. Before the learned-Judge, on behalf of' 
the appellants two arguments were prin­
cipally advanced- in support of the writ 
petition; . The first was that the Director 
of School Education violated the prin­
ciples of natural justice, when- he-passed 
the order dated- 2ist- October, 1971 ' 
without giving any-opportunity whatever 
to the appellant herein, who was really ‘ 
aggrieved by his.order as well as the conse­
quential order dated 29th October, 197-1- 
of the Panel Committee. The second 
argument was .that the rules did not pro­
vide for any appeal to the Director of 
School Education" against the orders'of 
the Panel Committee >and consequently 
the Director of School Education- had' 
no jurisdiction whatever ,to interfere 
with the Panel constituted by the Panel 
Committee. The-learned Judge accept­
ed the first argument advanced on behalf 
of the appellant and held that the order 
of the Director of. School Education 
dated 21st October, ,1971 -was vitiated 
inasmuch as the same was passed in 
violation of the' principles of' natural 
justice. As far as the second argument 
was. concerned, the learned 'Judge ‘ nega­
tived the same. In the view of the learned 
Judge, the fact that -the rules did not pro­
vide for any appeal did not take away the 
power or "authority of-the administrative 
Head of-the Department to consider the' 
correctness of the orders passed by the



£§& Madras laW JournaL reports16 (19%
Panel Committee and consequently the, 
Director of School Education was entitled 
,to entertain the appeal preferred by the 
third respondent herein and interfere 
with the Panel prepared by the Panel 
Committee on the representation of the 

rthird respondent. Even though the 
learned Judge rejected the contention of 
the appellant on the second point,. in 
view of his conclusion on the first point, 
he allowed the writ petition and quashed 
the impugned orders. The learned Judge 
however pointed out towards the end of 
his judgment:

“It is open to the Panel Committee of 
the District to consider the relative 

. claims of the petitioner and the third 
respondent as also the other members 
who were inducted in the Panel for the 
year 1969-70 and prepare the Panel in 
accordance with law after hearing 
the parties before them and those who. 
are likely to be affected thereunder”.

As against this order of Ramaprasada 
Rao, J., the third respondent herein 
preferred W.A.No. 144 of 1972 and that 
writ appeal was dismissed at the stage of 
admission by a Bench of this Court, to 
which one of us was a party. . It is there­
after the present appeal has been prefer­
red by the petitioner in the writ petition.
a. After the writ petition was allowed 
by this Court, the Panel Committee passed 
a fresh order on 24th' July, 1972. The 
order reads as follows:

“This office proceedings Rc. No. 5i-Si/ 
70, dated 29th October, 1971 recon­
stitution the Panel for 1969-70 with 
the following names is hereby cancel­
led.
A list nil
B list 1. Tmt. Lily Isaiah

2. Tmt. S. Vedavalii
3. Tmt. N. K. Saraswathi

2: The original Panel drawn on 17th 
March, 1 70 for 1969-70 with the 
following names stand (s).
( ) Tmt. S. Vedavalii (2) Tmt. 
N. K. Saraswathi”.

It is to quash this order, W.P. No. 2066 
of 1972 has been preferred by the third 
respondent in this appeal, W.A. No. 347 
of 1972.

3. Mr. K. Alagiriswami, learned Counsel 
for the appellant, contends that in so 
far as the matter is covered arid regula­
ted by statutory rules and in so far as 
those rules do not provide for any appeal 
against orders of the Panel .Committee, 
the Director of School Education could 
not claim to exercise any administrative 
power with reference to such matters and 
consequently the appeal preferred by the 
third respondent to the Director of School 
Education was incompetent and the order 
passed by the Director of School Education 
was totally without jurisdiction. In. 
support of this contention, the learned 
Counsel relied on a decision of a Full 
Bench of this Court in K. Nagaratnammal 
v. S. Ibrahim Saheb and another1. In that 
judgment, the Full Bench of this Court 
has held:'

“Where a. statute takes over and 
occupies a field previously not’regulated 
by Legislation, the. rights and powers 
conferred and the obligations imposed 
by the statute must be worked out within 
the statutory framework. If a statute 
confers a particular right and prescribes 
a particular mode for its enforcement, 
enforcement of the right must be sought 
in that mode. If it is to be enforced 
by a suit, then a suit must be filed; 
if it is to be vindicated by an appeal, 
then an appeal must be preferred to the ■ 
specified authority. If no appeal is 
provided for but only a right of revi­
sion, then that remedy must be sought 
in aid. Conversely, if no appeal or 
revision is provided for, then the order 
of the original authority -cannot be 
interfered with and that order would be 
the first and final Order.”

An argument similar to the one which 
found favour with Ramaprasada Rao, J., 
namely, an administrative superior in the 
exercise of his power of superintendence 
can scrutinise the orders passed by a 
subordinate authority was advanced 
before the Full Bench. The argument as 
referred to by the Full Bench itself is in 
the following terms:

“All the administrative and executive 
acts of any authority under the Govern-' 
ment are subject to the overall control 
of the Government; the power of the

1. I.L.R. (1955) Mad.460: (1955) 2 M.LJ.49; 
A.I.R. 1955 Mad. 305.
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. Government to. interfere and revise 
. the orders of those subordinate autho-

• rities is derived from the power of the 
Government to govern. Where the 
power exercised by the -authorities

■ subordinate to the Government ma.y be
• described as judicial or quasi-judicial 

process, Government may not have 
power to intervene. But where it is 
not. of such a nature but is purely

. administrative in character, the Govern-
. menthave power to interfere”.

The Full Bench rejected this argument 
also. The Full Bench pointed out:
. “The contention is opposed to.what 

seems to us to be a sound rule, that 
where the statute has. made provision 
in respect of particular matters, it is 
to the statute that we must look for the 
determination of the rights of indivi­
duals and not to the'vague and. inde­
finite background of the overall powers 
of the Government”.

In this particular case, as we have pointed 
out already, the proceedings were, said 
to be taken by the panel committee pur­
suant to the rules framed by the Govern­
ment under sections 70 and .199 (2) (a) 
of the M >.dras District Boards Act, 1920. 
Admittedly those rules do not provide 
for any appeal against the orders'of the 
panel committee to the Di-ector of School 
Education. Consequently, . the only 
question that arises for considerations is, 
whether, notwithstanding the absence of 
any provision for appeal, the Director of 
School Education has any power to 
entertain an appeal against the orders 
of the panel committee. The decision 
of the Full Bench to which we have drawn 
attention already is a complete answer 
to this question. According to the judg­
ment of the Full Bench, once the matter 
is governed and regulated by statutory 
provisions or the rules made thereunder, 
there is no scope for the exercise of any 
power of administrative superintendence 
outside the provisions of .the Act or the 
rules. Once the rules .do not provide 
(or an appeal or revision, the original 
■>rder is intended to be final and cannot 
oe interfered with by the so-called exer- 
ise of powers of administrative super­

intendence and in the words of the Full 
Bench, such order would be the first and* 
iinal order. In view of this Full Bench 
judgment, Mr. K. K. Venugopal,

3

learned Counsel for the third respondent, 
could not sustain the conclusion of the 
earned Judge in this behalf.

4. On the other hand, Mr. K. K. 
Venugopal sought to attempt a fresh 
argument. According to him, the District 
Boards came to an end on 2nd October, 
1961 and the District Board schools were 
taken over and managed by the Collector 
till 1963 and thereafter they became;regu- 
Jar Government schools and conse­
quently the rules referred to above, 
namely, the rules framed under the 
Madras District Boards Act, 1920, have 
no application and therefore we must pro­
ceed on the basis that there are no rules 
at all governing the matter in question. 
We are unable to accept this argument for 
the simple reason that the entire proceed­
ings before the learned Judge as well as 
the case of the parties even in W.P. 
No. 2066 of 1972 have been rested only 
on the rules framed by the Government 
under the statutory provisions of. the 
Madras District Boards Act, 1920, refer­
red to already. Consequently, we are 
unable to entertain this argument for the 
first time and we hold that the learned 
Judge erred in coming to the conclusion 
that,the Director of School Education in 
the exercise of general powers of supe­
rintendence could entertain an appeal at 
the instance of the third respondent against 
the order of the panel committee consti­
tuting the panel for the year 1969-70..

5. The result is, the writ appeal is 
allowed and the orders impugned in W.P. 
No. 85- of 1972 will stand quashed in toto 
on the ground that the former order 
was without jurisdiction and the latter 
one based upon the former one also will 
have no validity.

6. Writ Petition No. 2066 oj 1972.—1 
As far as this writ petition is con­
cerned, we have already extracted the 
order sought to be quashed. Tne result 
of the order of the learned Judge in 
W.P. No. 85 of 1972 as well as the order 
in the above writ appeal will be that the 
order dated 21st October, 1971 of the 
Director of School Education and the 
order dated 29th October, 1971 of the 
panel committee cease to exist. If 
so, the original order dated 17th March, 
1970 of the panel committee constituting 
a panel consisting of Tirumathi Vedavalli ’ 
and the appellant in W.A. No. 347 of-
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197.2 will-stand. In the impugned order, 
the panel committee has just preserved 
this position. We have' extracted the 
impugned order already. That order 
cancels the order passed by the panel 
committee . on. 29th October, 1971, 
consequent upon the order of the Director 
of School Education dated 21st October, 
ip7i, and restores its original order dated 
17th March, 1970 constituting a panel 
for 1069-70 comprising of- Tirumathi 
S. VedavalH arid the appellant in W.A. 
No. 347 of 1972. Though this order was 
really superfluous,. because that was the 
result of the orders of this Court quashing 
the order of the Director of School Edu­
cation dated 21st October, 1971 , and 
the consequential order of the panel 
committee dated 29th October, 1971, 
on the ground of superfluity, it is not 
necessary to quash the said order.

7. However, Mr. K. K. Venugopal, 
learned Counsel for the petitioner, put 
forward two arguments in sujport of his 
contention that this order has to' be quash­
ed. One is, Ramaprasada Rao, J., in 
his observations in the judgment in W.P. 
No. 85 of 1972, directed the panel com­
mittee to constitute a panel afresh, after 
giving an opportunity to all the parties 
concerned and that procedure has hot 
been followed. The second is, the impug­
ned order was passed only by the Chief 
Educational Officer and not by the panel 
committee consisting of the Chief Edu­
cational Officer and the Inspectress of 
Schools.

8. As far as the first argument is con­
cerned, we are unable to hold that Rama­
prasada Rao, J., in his judgment in W.P. 
No. 85 of 1972 gave a direction to the 
panel committee to go into the panel 
for 1969-70 afresh after giving an oppor­
tunity to all the parties concerned. Expres- 
ly the ' learned Judge’s order quashed 
the order of the Director of School Educa­
tion dated 21st October, 197* and the 
order of the panel committee dated 29th 
October, 1971. The learned Judge did 
not either expressly or by implication 
interfere with the order dated 17th March, 
1970 of the panel committee, namely 
the original order. We may also point 
out that the learned Judge could not have 
interfered with that order, because 
Tirumathi Vedavalli, who was one of 
the persons included in the panel and

who was ranked as No. 1, was not a party 
in W.P, No. 8 5 of 1972 and consequently 
she had no opportunity of putting' for­
ward her case jn support of that order 
of the panel committee. Therefore, all 
that the learned Judge should have 
intended'to do when he made the observa­
tions extracted above, was to point out that 
the Director of School Education will 
be at liberty to go into the matter afresh, 
because the learned Judge had quashed 
the order only on the ground that he had 
passed the order .without giving an oppor­
tunity to the appellant in the writ appeal 
and had held that the Director of School 
Education, had jurisdiction to entertain 
the appeal and deal with the same. But 
we have held that, the Director of School 
Education had no such jurisdiction. 
Consequently, in our opinion, the obser­
vations made by the learned Judge in his 
judgment in W.P. No. 85 of 1972 which 
we have extracted already, cannot be 
given effect to, in view of our conclusion 
in the writ appeal.

g. As far as the second argument is 
concerned, no such case has been put 
forward at any stage so far and in all these 
proceedings, the parties have proceeded 
on the basis that the orders were passed 
only by the panel committee' consisting 
of the Chief Educational Officer and 
the Inspectress of Schools and not exclu­
sively by the Chief Educational Officer. 
Even in the affidavit filed in support of 
W.P. No. 2066 of 1972, no such case has 
been put forward and therefore the res­
pondents had no opportunity of explain­
ing the position with reference to any 
such allegation and consequently we 
are not able to entertain such an argu­
ment at this stage.
10. The result is, the writ petition fails 
and is dismissed. . We make it absolutely 
cfear that we do not express any opinion 
on the merits as to the correctness or 
otherwise of the panel prepared by the 
panel committee originally on 17th March, 
1970 for the year 1969-1970.
11. There will be no order as to costs 
either in the writ appeal or in the writ 
petition.
g j_ —:-------- Appeal allowed.

Petition dismissed.
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IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.

Present:—P. S. Kailasam and JV. S. 
Ramaswami, JJ.

Anthony Servai . Appellant*

v.

Pethi Naicker and others Respondents. 

Anthony Servai .. Appellant

v.

Kulandama Naicker (died)
and others .. Respondents-

ar.d

Narayana Konar and others
.. Appellants

v.

Shanmughasundarathammal
.. Respondent-.

Hindu Succession Act (XXX of 1956), 
sections 6, 8—Suit for recovery of possession— 
Female limited owner alienating property— 
Act XXX of 1956 coming into force after 
alienat'on—Death of female limited owner— 
Succession to property—“Male Hindu dying 
intestate”—Meaning of-—Scope of section 8— 
Prospective and not retrospective..

Though a Hindu last male-holder’s 
physical death was on a particular date, 
for the purpose of determining the order 
of succession fictionally he would be 
deemed to have died only on the date on 
which the intervening limited owner died. 
Therefore, to apply section 8 (of Act XXX 
of 19^6) to a case where the physical 
death of the last male-holder happened 
prior to the commencement of the Act, it 
is wholly unnecessary to construe section 
8 as retrospective in character. In such 
a case because of the fiction referred to 
above, the term “male Hindu dying intes­
tate’ ’ occurring in section 8 would have 
reference only to the date on which the 
limited owner died. In other words, in 
such a case, the male Hindu died intestate 
only on the date on which the limited 
owner died. TPara. 19.]

*S.A. Nos. 1076 and 1088 of 1970 and 
L.P.A. No. 6 of 1972. 2nd May, 1973,

Succession to a male Hindu was a matter 
undoubtedly provided for ir the Act 
(XXX of 1956). Hence the old textual 
Hindu law could not be looked into for 
ascertaining the reversionary heirs of the 
male Hindu to whose estate succession 
opened after the commencement of the 
Act, merely because the physical death 
of the man had occurred prior to the 
commencement of the Act.

IParas. 20 and 21.]

Difficulty arises where a female Hindu 
taking as a limited owner the estate of a 
male who dies prior to the commencement 
of the Act OCXX of 19^6), alienates 
the estate, (prior to the commencement 
of the Act) and dies sub'equert to the 
commencement of the Act. To such 
a ca'e section 14 of the Act is not applica­
ble because the property is not possessed 
by the female Hindu as contemplated 
under that section. Succession to the 
estate- no doubt opens on the date on 
which she dies, but the property remains 
that of the last male holder who died 
prior to the commencement of the Act, 
inasmuch as the female Hindu who held 
only a limited estate in the property was 
not possessed of the same at the com­
mencement of the Act. Therefore succes­
sion is to be traced to the last male holder 
as if he died on the date on which the 
limited owner died, even though the 
physical death of the last male holder 
had occurred very much prior to the 
commencement of the Act. [Para. 24.]

When the Legislature codified the law 
of succession relating to Hindus dying 
intestate, it was not possible to say that 
they intended that the old textual Hindu 
law would apply in a case where the succes-;^^ 
sion opened very much after the com- \j 
mencement of the Act. That in a case, 
where a limited owner intervened, succes­
sion to the estate of the last male bolder 
opened on the date on which the limited 
owner died, would not be disputed.

- ■ [Para. 25.]

In a case where a- Hindu coparcener died 
intestate after the commencement of the 
Act leaving a female relative specified 
in Glass I of the Schedule, etc., his interest 
in the coparcenary would not devolve 
by survivorship (though it would have so 
devolved but for the coming into force
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of the Act) • but as per the provisions 
contained in section 8 of the Act. .To the 
extent section 8-is linked with section 6, 
one has to look to section 8, but there 
would be no vice veisa. In other words, 
to determine the meaning of the expres­
sion “a male Hindu dying intestate” 
occurring in section 8, section 6 is not 
to be tacked on. [Para. 27.]

The expression “ a male Hindu dying 
intestate” would relate to the date of the 
physical death of the man, only if on that 
date the succession to his estate finally 
opened and not to a case whore a limited 
owner intervenes and keeps the reversion­
ary succession in abeyance as it were.

[Para. 28.]
In holding that section 8 would be appli­
cable to a case of a male Hindu whose 
physical death occurred prior to the Act 
but succession to his estate opened after 
the commencement of the Act, the Court 
was not giving retrospective effect to 
section 8 as the material point of time 
was tbe date when the succession opened, 
viz-,, the death of the female Hindu who 
intervened. [Para. 30.]

Cases referred to :—

Sampath Kv.vn.ari v. Lakshmi Ammal, I.L.R. 
(1962) Mad. 832: (1962) 2 M.L.J. 464: 
A.I.R. 1963 Mad. 50; Erramma v. 
Veempana, A.I.R. 1966 S.C. 1879: (1966) 
2 S.C.R. 626: (1967) 1 S.C.J. 746; Fateh 
Bihi v. Gharandas, (1970) 2 S.C.J. 629 : 
(1970) 2 AmW.R. (S.C.) 116: (1970) 2 
M.L.J. (S.C.) 116: A.I.R: 1970 S.C. 789; 
Durti Chand v. Mst. Anarkali, (1946) 2 
M.L.J. 290; 73 I.A. 187: A.I.R., 1946 
P.C. 173; Kempiak v. Girigamma, A.I.R. 
1966 Mys. 189; Chaturbiuj Pradan v. 
Sarbeshwar Vardah, A.I.R. 1967 Pat. 138; 
Jondebi v. Upendra Saha, A.I.R. 1968 
Orissa 187 ; Be pin Behari v. Smt. Laksh- 
mosona Dassi, A.I.R. 1959 Cal. 27; Ratan 
Kumariv. Sundarlal, A.I.R. 1959 Cal. 787;- 
Mt. Tare v. Darshan Singh, A.I.R. i960 
Punj. 143; Ramulu v. Narayana, A.I.R 
1965 A.P. 466: (1965) 2 Ai.W.R. iii; 
Harbhqj v. Mohan S,ngli, A.I.R. 1967 Punj. 
184; Satyanarayana v. Seetamma, A.I.R. 
1972 Mys. 247; Lachman v. Thrnia, A.I.R. 
1972 H.P. 62; Shanmughasundaratliammal v. 
Narayana Konar, 85 L.W. 678: (1972) 2 
M.L.J. 336; Renuka Bala v, Jlsivini Kumay, 
A.I.R. 1961 Pat. 498, ’ . . ..

S.A. Nos. 1076 'and 1088 of 1970.
Appeals against the ‘decree of the Court 
of the Subordinate Judge, Dindigul in 
Appeal Suit Nos. 162 and 172 of 1967 
preferred against the decree of the Court 
of the District Munsif of Dindigul in 
Original Suit No. 308 of 1965.
L.P.A. No. 6 cf 1972.
Appeal under clause 15 of the Letters 
Patent against the decree of the Hon’ble 
Mr. Justice ’Ramanujam dated 17th 
December, 1971 in S.A. No. 1439 of 1969 
preferred against the decree of the Court 
of the Subordinate Judge, Tuticorin in 
A.S. No. 14 of 1968.
R. Desikachari, S. Krishnamurthy, R. Gopala- 
krishnan, K. Alogumalai, A.G. Thevar and
S. Rabindranath, for Appellant.
K. Sarvabhaunian and R. Nandakumar, for 
Respondents.

The Court delivered the following
Judgment :—These two Second Appeals 
arise out of-O S. No. 308 of 1965 filed 
by the plaintiffs claiming to be the nearest 
reversioners to the estate of one Pethi 
Naickcr, a minor, who. died in or about 
1944. On the death of the limited owner 
(mother on 8th February, 1965) .who 
succeeded the last male holder (the 
minor) in 1944 the reversion opened and 
the plaintiffs have sought to recover posses-' 
siou from the defendants of the A to H 
schedule properties. The main question 
to be considered is whether section 8 of 
Act XXX of 1956 is applicable to a case 
where a limited owner who having parted 
with possession of the properties of the 
last male holder inherited by her before the 
coming into force of Act XXX of 1956, 
died after the coming' into force of the 
Act. In order to appreciate the conten­
tions raised, it is necessary to set out 
briefly the facts, which are as follows.
a. The suit properties originally belon­
ged to Appi Naicker, who died in or about 
1942 leaving behind him his only son 
Pethi Naicker, a minor, who. also died 
in or about 1944 and was succeeded by 
his mother Pappammal, who was in 
possession and enjoyment of the same 
till she alienated the same in 1949 in 
favour of her nearest relations and died 
in 1965. _ The plaintiff .4s. reyer^iQners
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filed a declaratory suit.-(O.S.No. 335 of 
J949) against Pappammal and the alie­
nees contending that the said alienations 
are not binding on the reversioners- and 
the said suit was decreed on 13th S :ptcm- 
ber, 1950, the Court holding that the said 
alienations are not valid after the lifetime 
of Pappammal. The said Pappammal 
died on 8th February, 1965 and on her 
death the plaintiffs as the nearest rever­
sioners to the estate of the last male holder, 
Pethi Naicker (minor) have filed the 
present suit for recovery of possession of 
the suit properties.

3. The first defendant, who is the alienee, 
contested the suit on the ground that the 
sale deed in his favour is true, valid and 
fully supported by consideration, that he 
is not bound by the decree in O.S. No. 335 
of 1949 to which he was not a party, that 
in any event he had spent Rs. 2,500 in 
making the suit properties fit for garden 
cultivation, that he has converted them 
into nanja lands, that he has further 
dug a well in the A schedule properties 
and put up stone construction, that the 

.houses constructed were worth about 
Rs. 1,000, that he had also put up a 
granite stone- embankment at a cost of 
Rs. 600, that he had acquired title to the 
A schedule by adverse possession, that 
the suit was barred by limitation and that 
the plaintiff: were not entitled to recover 
possession without paying costs of the 
improvements effected.
4. Defendants 3 and 4 contended tha* 
Pappammal had othied G schedule pro­
perties to the third defendant and the D 
schedule properties to the fourth defen­
dant, that they are in possession of the 
said properties as othidars and that the 
othi debts not having been discharged 
by Pappammal, the plaintiffs are not 
entitled to possession without redemption.
5. Defendants 2 and 5 remained ex parte• 
The sixth defendant filed a written state­
ment contending that the plaintiffs are 
not the nearest reversioners, that she is 
the daughter of Venkattammal, the 
sister of ’ate Pethi Naicker (senior), that 
Pappammal became the absolute owner 
of the properties of late minor Pethi 
Naicker by virtue of section 14 of Act 
XXX of 1956, that she alone is the heir, 
who is entitled to thd suit'properties by 
yirtue of ^ectipn; .15 0^thd s'^id. A,ct, ihajt

Pappammal had also ' devised the sui* 
property in her favour under the regis­
tered will dated 2nd December, .1964, and 
that the decision in O.S. No. 335 of 1946 
is not binding on her in view of Act XXX 
of 1956.
6. The plaintiffs filed a reply statement 
contending that the first defendant pur­
chased the A schedule properties with 
knowledge of the decree in O.S. No. 335 
of 1949 and in spite of the objections of 
the plaintiffs and their notice, that the 
deepening of the well was done after the 
issue of the plaintiffs’ objections, the cost 
of which, could not have exceeded Rs. 50, 
that he has not levelled up the lands, ifiat 
the othi deeds have been brought about 
by the alienees under the sale deed 
dated 7th September, 1959, that Pappam­
mal had no interest in the suit properties 
at the time when the Hindu Succession 
Act XXX of 1956 came into force, that 
the sixth defendant is not the heir and not 
entitled to the suit properties and that 
the alleged will in favour of the sixth 
defendant is not valid.

7. The trial Court decreed the suit and 
directed the plaintiffs to pay Rs. 3,750 
being the value of improvements effected 
by the first defendant and permitted 
the first defendant to remove the super­
structures put up by him.

8. Aggrieved by the said judgment and 
decree the plaintiffs as well as the first 
defendant filed A.S. No. 162 of 1967 and 
172 of 1967 to the Sub-Court, Dindigul. 
Two questions arose for determination 
in both the appeals. They wore (1) whe­
ther the plaintiffs are the reversioners to 
the estate of Pethi Naicker as on the date 
of death of Pappammal and (2) whether 
the first defendant is entitled to the cost 
of improvements effected by him and if so 
to what amount ?
9. The learned Judge relying on th® 
decision in Sampath Kumari v. Lakshnd 
Animalx, and. Erramma v. Veenipanaa, held 
that the plaintiffs, are the reversioners 
to the estate of Pethi- Naicker, and are 
entitled to succeed on the death of 
Pappammal, - (the limited owner) with

1. I.IR. (V.CT Mfd. S32 : (19C2) 2 M.L.J. 
'464': A.I.R. 1963 Mad. 50.

2. . A.I.R! 1966 S.G. 1879 ; (1966) ? S.GJt,
626 ; (1967) J S.CJ. • .7
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reference to the law that was prevalent 
prior to tbe enactment of Act XXX of 
1956 and not the sixth defendant who 
would be the heir only if the heirship 
is to be traced under Act XXX of 1956. 
On the question of improvements the 
appellate Court held that the first defen­
dant would not be entitled to the cost 
of improvements as he had effected such 
improvements only after being put bn 

•notice by the plaintiff' of his defective title. 
In tbe result A.S. No. 162 of 1967 was 
allowed and A.S. No. 172 of 1967 was 
dismissed. The above two second appeals 
are filed by the first defendant.

10. • The question -that arises for consi­
deration in the above Second Appeals 
is whether succession on the dea+h of a 
limited owner, who has parted with the 
property to which she succeeded before the 
coming into force of the Hindu Succession 
Act, but who died after the Act had come 
into force, is governed by section 8 of the 
Act or whether the Hindu Law prevailing 
prior to the coming into, force of the 
Act, will apply. It is the common case 
that the limited owner did not die posses­
sed ■ of any property to which section 14 
of the Act would be applicable. It is 
also the common case that the plaintiffs 
are the nearest heirs of the last male- 
holder, the succession to whose property 
opened on the death of the limited owner 
and that if section 8 is applicable, the 
plaintiffs will be nowhere.

11. It may be seen that under the old 
Hindu Law, when a limited owner who 
succeeds to the estate of the last male 
holder dies, succession opens on her 
death, but succession is traceable to the 
last male holder, and the fiction is that 
the last male holder who actually died 
long ago is deemed to die. simultaneously 
with the limited owner. The said fic­
tion is applicable only, for the purpose 
ascertaining who the nearest reversioners 
are on the date of death of the 
limited owner. In other wGrds, the 
fictional date of death of the last male 
holder and not his actual date of death 
is the basis for ascertainment as to who 
the reversioners of the estate of the last 
male holder are. In this connection sec­
tion 4 (6) of the Hindu Succession Act, 
which was referred to by Venkataraman, 
J., in Sambatkkumari v, £akshmi Ammal

and others1 has a material bearing, the 
importance of which has been lost sight 
of in several decisions taking the opposite 
view. But for the recent judgment of 
the Supreme Court in ' Fateh Bibi v. 
Chanrandas*, arising under the Central Act 
II of 1929 where a similar language as that 
in section 8 of the Succession Act is emp­
loyed, this question should be taken 
to have been finally decided in Erramma 
v. Veerupana3. But as Ramanujam, J. 
has applied the latest decision of the 
Supreme Court to a case arising under 
the Hindu Succession Act, it has become 
necessary to consider the question as to 
which of the judgments of the Supreme 
Court have to be followed. It is in this 
view I have considered the question at 
some length. Before dealing with the 
case-law on the point it is necessary 
to set out the material portion of section 
8 of the Central Act XXX of 1956, which 
runs as follows:—

“The property of a male Hindu dying 
intestate shall devolve according to 
the provisions of this. Chapter”.

The Act came into operation on 17th 
June, 1956, on which date it received the 
assent of the President. The language 
of section 8 has to be contrasted with 
the language used in sections 6 and 7 of 
the Act. While sections 6 and 7 use 
the words “when a male Hindu dies 
after the commencement of the Act”, 
section 8 is singularly silent on this 
matter. Apart from the different langu­
age used in that section, there is nothing 
in the section itself to indicate the inten­
tion of giving a retrospective operation 
and according to the well recognised 
canons of construction every provi­
sion is prospective unless there is an 
express or implied intention to give it a 
retrospective effect. So far as this Court 
is concerned a Division Bench consisting 
of Ganapatia Pillai and Venkataraman, 
JJ., in Sambatkkumari v. Lakshmi 
Ammal and others1 *, considered this ques­
tion. Ganapatia Pillai, J., at page 52 
explained certain of the observations 
made by the Privy Council in Duni

1. (1962) 2 M.L.J.464: I.L.R. (1962) Mad. 
832 : A.I.R. 1963 Mad. 50.
116 (1970) 2 S.G.J. 629: (1970) 2 An.W.R.(S.G)
S.G: (1970) 2 M.L.J. (S.G.) 116 : A.J.R. 1970 

2.. 789.
3. (1967) 1 S.CJ.746: A4-R. 1966 S.G. 1879.
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Chand v. Mst. Anarkali1, and held that 
having regard to the fundamental princi­
ple that succession is never is abeyance, 
the estate must vest in some heir as 
soon as-the owner of the estate diys 
that “ the estate in the present case 
“vested the two widows of Muthu- 
swami Ghettiar the last inaleholder”. 
The learned Judge made the following 
observations at page 53:

“It is only for the- limited purpose 
of ascertaining the reversionary heirs 
that a fiction has been created by Which 
the deceased person is deemed to have 
lived up to the date of the death of the 
female heir who immediately succeeds 
him.
It is well-known that a fiction in law 
cannot be relied upon for any purpose 
other than the limited purpose for 
which law has sanctioned the creation 
of such fiction”.

The learned Judge ultimately came to 
the conclusion that section 8 is not retros­
pective and is inapplicable to the case 
on hand.
ia. .The other learned Judge, Venkata- 
raman, J., dealt with this question more 
fully -from pages 61 and referred to the 
various decisions oh the point'and ulti­
mately came to the conclusion that sec­
tion 8 is not retrospective. Various other 
High Courts took the same view. For 
example Kempiak v. Girigamma2, Chatur- 
bkuj Pradan v. Sarbeshwar Vardah3 4 5 and 
Jondebi v. Upendra Sahu*. This ques­
tion came up for consideration before 
the Supreme Court in Eramma v. Veeru- 
panas, Ramaswami, J., who delivered the 
judgment on behalf-of the Bench obser­
ved at page 1881 as follows:—

“There is nothing in the language of 
this section to suggest that it has re­
trospective operation. The words “The 
property .of a male Hindu dying intes­
tate” and the words “shall devolve” 
occurring in the section make it very 
clear that the property whose devolu­
tion is provided for by that section

1. (1946) 2 M.L.J. 290 : 73 I.A. 187 :■ A.I.R 
1946 P.G. 173.

2. A.I.R. 1966 Mys. 189.
3. A.I.R. 1967 Pat. 138.
4. A.I.R. 1968 Orissa 187.
5. (1966) 2 S.G.R.626: (1967) 1 S.G.J. 746: 

AJ.R. 1966 S.G. 1879 .

9. PETIU MAiakER ££

must be. the property of a person who 
dies after the commencement of the 

. Hindu Succession Act. Reference may 
be made, in this connection, to section 
6 of the Act which states:
“When a male Hindu dies after the 
commencement of this Act, having 
at the time of his death an interest 
in a Mitakshara coparcenary property, 
his interest in the property shall devolve 
by survivorship upon the surviving 
members of the coparcenary and not 
in accordance with this Act:
Provided that if the deceased had left 
him surviving a femle relative specifi­
ed in class I of the schedule or a male 
relative specified in that class' who 
claims through such female relative, 
the interest of the deceased in the 
Mitakshara coparcenary property shall, 
devolve by testamentary or intestate 
succession as the case may be, under 
this Act and not by survivorship.
It is clear from the express language, 
of the section that it applies only to 
coparcenary property of. the male 
Hindu holder who dies after the com­
mencement of the Act. It is manifest 
that the language of section 8 must be 
construed in the context of section 6 of 
the Act. We accordingly hold that the 
provisions of section 8 of the Hindu 
S iccession Act are not retrospective 
in operation and where a male Hindu 
died before the Act came into force 
where succession opened before the Act, 
section 8 of the Act will have no appli­
cation”.

13. On the other line there are a few 
decisions commencing from Bopin Behari 
v. Smt. Lakshmosona Dassi1, taking the 
opposite view viz., that the Act is retros­
pective, that is to say, that section 8 of the. 
Act will apply to such cases and I shall 
briefly refer to a few of them: Ratan 
Kttmari v. Sundarlal3, Mt. Taro v. Darshan 
Singh3, Ramtilu v. Nor ay ana1 and Hrrbhaj v. 
Mohan Singh*. I may observe that the 
leramed Judges in Harbhaj v. Mohan Sit.gh 
case3, decided after the decision of the 
above Supreme Court case did not refer

1. A.I.R. 1959 Gal. 27.
2. A.I.R. 1959 Gal. 787.
3. Ail.R. 1960 Punj. 145.
4. A.I.R. 1965 A.P. 466: (1965)2 Aa.WJL

111.
3. AXR. 1967 Punj. 184.
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to the decision of the Supreme Court in 
Eramma v. Veempana1 2. Similarly in 
Satyancrayana v. Sitammaa, the learned 
Judge without referring to Eramma y. 
Veerupana1, came to the same conclusion. 
Recently a Full Bench of the Himachal 
Pradesh High Court in Lachman v. 
T/iunia3, has without referring to either 
of the two Supreme Court decisions 
referred to above come to the same con­
clusion.
14. As already stated, the Supreme Court 
has finally expressed in Eramma v. Veeru- 
pana1, that section 8 is only prospective. 
However, the Supreme . Court in Fateh 
Bibi v.' Gharandas4, had occasion to con­
sider a similar langugc in the Hindu Law 
of Inheritance (Amendment Act 1929). 
The question which arose in the case was 
whether the Hindu Law of Inheritance 
(Amendment Act, 1929) applied only to a 
case of a Hindu female dying intestate on 
or after 21st February, 1929 (when the 
Act came into force) or whether it applied 
to a case of a Hindu male dying intestate 
before the Act came into operation and 
succeeded by a female heir who died after 
that date. ' Vaidialingam, J., who deli­
vered the Judgment of the Court in 
construing the 1929 Act, the langugae of 
which is similar to the language employed 
in section 8 of the Hindu Succession Act, 
held that the Act applied also to the case 
of a Hindu male dying intestate before the 
Act came into operation and is succeeded 
by a female heir who died after the Act 
came into force. The learned Judge 
relied on the decision of the Prviy Council 
in Lala Dusti Chand v. Mt. Anar Kali3, 
wherein the words “dying intestate” was 
interpreted as descriptive of the status 
of the deceased and having no reference 
to the time of the death of the propositus. 
The learned Judge, however, did, not' 
refer to Eramma v.. Veerupana1, rendered 
under section 8 of the Hindu Success- 
sion Act but came to the opposite con­
clusion. Ramanujam, J., in Shanmugha- 
sundarathammal v. Narayana Konar and

1. (1966) 2 S.C.R. 626: (1967) 1 S.G.J. 746 : 
A.I.R. 1966 S.G. 1879.

others1, applied the latest- decision of the 
Supreme Court to a case arising under 
section 8 of the Hindu Succession Act 
and held that section 8 is prospective in 
operation and that the plaintiff, who was 
the one most nearly related to Sudalai- 
muthu, the last male holder at the time 
of the death of Somu Ammal, became 
entitled to the suit properties, (the date 
of the actual death of the last male holder 
not being relevant). The Supreme Court 
having fully considered the question whe­
ther section 8 is retrospective or not in 
Eramma v. Veempanaa, the question now 
arises as to how far the said decision has 
been affected by Fateh Bibi v. Gharandas3 
That is a matter which requires consi­
deration. Ramanujam, J., however, grant­
ed- leave in the second appeal decided 
by him and I understand that an appeal 
has been filed against that. Judgment. 
The question raised is of considerable 
importance and likely to recur frequently 
and an early authoritative determination 
of this question is desirable.. I, .therefore, 
consider that this is a fit matter to be 
decided by a Division Bench. The papers 
may, therefore, be placed before my 
Lord, the Chief Justice, for posting the 
appeal before a Division Bench. The 
Letters Patent Appeal against the Judg­
ment in Shanmughasundarathammal v. 
Narayana Konar and others1, may also be 
posted . along with this appeal.

On the second appeals coming before the 
Division Bench consisting of Kailasam 
andN. S. Ramaswami, JJ.
The Judgment of the Court was delivered 
by
JV. S. Ramaswami, J.—The question 
that arises in the two Second Appeals 
and the Letters Patent Appeal is one and 
the same, viz., whether the provisions of 
the' Hindu Succession Act (XXX of 1956), 
hereinafter referred to as -the Act, or the 
textual Hindu Law, which was in force 
prior to the coming into force of the Act, 
have to be applied for determining the 
reversiorers in a case where the last male

2. A.I.R. 1972 Mys. 247.
3. A.I.R. 1972 H.P. 62.
4. (1970' 2 S.G.J. 629 : (1970) 2 An.W.R. 

(S.G.) 116 : (1970) 2 M.L.J. (S.G^ 116 : A.I.R. 
1970 S.G. 789.

5. (1946) 2 M..L.J. 290 : 741.A. 187 : A.I.R. 
1946 P.G. 173.

-1. -85 L.W. 678 : (1972) 2 M.L.J. 336.
2. (1966) 2 S.G.R. 626: (1967) 1 S.G.J. 746:‘

V.T.R. lOfifi S n 1R7Q . - ' ■

3. (1970) 2 An.W.R.
M.L.J. (S.G.) 116: (1970) 
1970 S.G.‘789.

(S.G.) 116: (1970) 2 
2 S.G.J. 629 : A.I.R.

4. (1972) 2 M.L.J. 336 : 85 L.W. 678. • ‘ ■
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prior to the coming into force of the Act, 
died after the coming into force of the 
Act.

16. The two second appeals arise out of 
Original Suit No. 308 of ig65 on the. file 
of the Court of District Munsif, Dindigul, 
which' is one' filed by the two plaintiffs 
in that suit as reversioners of one Pethi 
Naicker, a minor, who died in the year 
J944) for the recovery of possession of the 
properties of the said Pethi. On Pethi’s 
death in -the year 1944, his mother Pap- 
pammal succeeded to his estate as a limi­
ted owner and she alienated the several 
items of suit properties. The property 
described in the A schedule to the plaint 
has been sold to the 1st defendant in the 
case. Other items had been alienated 
in favour of defendants 2 to 5, but We are 
not concerned with those items in the 
second appeals. Pappammal died on 
8th February, 1965. As far as A Schedule 
property is concerned, the 1st defendant, 
the alienee, inter alia contended that 
Pappammal having died after the Act 
came into force, the reversioners of 
Pethi, the last male holder, 'should be 
determined as per the provisions of the 
Act and not in accordance with the textual 
Hindu Law which was in vogue prior to 
the coming into force of the Act and that 
under the provisions of the Act, the two 
plaintiffs would not be the nearest rever­
sioners of the last male holder as on the 
date of the death of Pappammal,' the 
limited owner. Muthajnmal, impleaded 
as the 6th defendant, is the last male 
holder’s sister’s daughter who would be a 
class II heir as per the provisions of the 
Act. The two plaintiffs are the son’s 
sons of one Kolandama Naicker who is the 
brother of the paternal great-grand­
father of the last male holder. If the 
provisions of the Act are applicable, 
admittedly the plaintiffs would be owners 
in the picture. The 1st defendant further 
contended that in any event, he should 
be paid the monies spent by him for 
improving the property before he is 
dispossessed of the property. The trial 
Court found in favour of the plaintiffs 
regarding the question whether they are 
entitled to possession of the property, 
but held that the plaintiffs are bound to 
pay a sum of Rs. 3,750 to the istdeferdant 
towards improvements carried out by him, 
before getting possession. The plaintiffs 

4

naicker (Ramaswami, J.\ 25

filed A. S. No. 162 of 1967 on the file of 
the Court of Subordinate Judge, Dindigul, 
against that portion of the decree of the 
trial .Court which was against them viz., 

the direction to the plaintiffs to pay a 
sum of Rs. 3,750 to the 1st defendant as 
a condition precedent to get possession of 
the property. The 1st defendant filed 
A.S. No. 172 of 1967 on the file of the 
same court challenging the decision of the 
trial Court that the plaintiffs are entitled 
to possession of the property. The two 
appeals were heard together by the learn­
ed Subordinate Judge, Dindigul and he 
concurred with the view of the trial Court 
that the plaintiffs are entitled to possession. 
Both the Courts found that tire reversio­
ners. entitled to get the estate of the last 
male holder are to be determined only as 
per the textual Hindu Law which was in 
vogue prior to the coming into force of 
the Act and not under the provisions of 
the Act. The first appellate Court further 
found that the 1st defendant is not 
entitled to claim the value of the improve­
ments carried out by him. Therefore the 
first appellate Court allowed A.S. No. 
162 of 1967 filed by the plaintiffs and dis­
missed A.S. No. 172 of 1967 filed by the 
1st defendant. The two second appeals 
are by the 1st defendant, Second appeal 
No. 1076 of 1970 being against the dis­
missal of A.S. No. 122 of 1967. by the 
first appellate Court and Second Appeal 
No. 1088 of 1970 being against A.S. No. 
162 of 1967 which has been allowed by 
the first appellate Court.
17. .The two second appeals came up 
before Raghavan, J. and the learned 
Judge, after referring to a number of 
decisions and particularly to two decisions 
of the Supreme Court one in Eramma v. 
Veeruppana1 and the other in Fateh Bibi v. 
Charandas2, made, a reference that the 
tvro second appeals be posted before a 
Division Bench for the decision of the 
question whether section 8 of the Act 
would be applicable in the case of a male 
Hindu whose physical death occurred 
prior, to the coming into force of the Act, 
but the limited owner alienating the 
estate prior to the coming into force of 
the Act died after the coming into force 
of the Act. The learned Judge felt that

1. (1967) 1 S.G.J. 746: A.I.R. 1966 S.G. 
1879.

2. (1970) 2 S.G.J. 629: A.I.R. 1970 S.G. 789,
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• ^here was conflict of opinion-regarding 
.this question in the two decisions of the 
■ Supreme Court referred to above and that 
- -is why the reference has been made.

18. Letters Patent Appeal No. 6 of 1972 
arises out of a different matter turning

. on a similar question. That is against 
the decision of Ramanujam, J., in Second 
Appeal No. 1439 of 1969 which is reported 
in ShaTtmughasundarathammal v. Narayana 
Konar1. ' There the learned Judge found 
that in view of the decision of the 
Supreme Court in Fateh Bibi v. Charandas2,

. section 8 of the Act would be applicable 
even in a case of a male Hindu whose 
physical death occurred prior to the com­
ing into force of the Act, provided the 
limited owner, who got the estate apd 
alienated the' same before the coming 
into force of the Act, died after the com­
mencement of the Act. As the question 
that arises in the two second Appeals 
.as .well as in the Letters Patent Appeal 
is one and the same, they were heard 
together.

19. In the two second appeals, admittedly 
the - two plaintiffs would be the nearest 
reversioners of the- last male holder Pethi 
(who died as a minor in the year- 1944), 
if- the textual Hindu Law is applied: 
Similarly, if the provisions of the Act 
are applicable, then the 6th defendant, 
who is the - last male holder’s sister’s 
daughter, would be the nearest reversioner 
as she is one of the Class II heirs under 
the Act who get precedence over agnates. 
Section 4 (1) of the'Act is as follows:

“Save as otherwise expressly provided. 
" in this Act—

(a) .any text, rule or . interpretation 
- of Hindu Law or any custom or usage 

as part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect 
to any matter for which provision is 
made in this Act;
'(£) • any other law in force immediately 
before the commencement of this Act 

. shall cease to apply to Hindus in so far 
as it is inconsistent with any of the pro­
visions contained in this Act .

1 (1972) 2 M.L.J. 336 : 85 L.W. 678. '
•2, (1970) 2 S.G.J. 629 : A.I.R. 1970 S.G. 789.

Section 8 of the Act relates to the general 
rules of succession in the case of males and 
it is as follows:

“The- property of a male Hindu dying 
intestate shall devolve according to the 
provisions of this Chapter:

. (a) firstly, upon the heirs, being the 
relatives specified in class I of the 
Schedule;
(b) Secondly, if there is no heir of 
Class I, then upon the heirs, being the 
relatives in class n of the schedule;
(c) thirdly, if there is no heir of any 

’. of the two classes, then upon the
agnates of the deceased; and
(d) lastly, if there is no agnate, then 
upon the cognates of the deceased”.

Whether section 8 is applicable in the 
case- of the estate of Pethi, the last male 
holder, is the question. We are quite 
clear that it does. In holding so, we do 
not say for a moment that section 8 is 
retrospective in character. It .is true 
that-minor Pethi died long, prior to the 
coming into force of the Act. But 
his mother Pappammal intervened as 
a limited owner and she died only in 
the year ig65 after the coming into force 
of the Act.- The succession to the estate 
of minor Pethi. undoubtedly opened on 
8th February, ig65, the- date on which 
Pappammal, the limited owner, died. 
It is settled law that even though.the 
■last male holder’s physical death is on a 
particular date, for the purpose of deter­
mining the.order of succession fictionally 
he would be deemed, to have died only 
on the date on which the intervening 
limited owner dies. Therefore, to apply 
section 8 to a case where the- physical 

' death of the last male holder happened 
prior to the commencement of the. Act 
but succession to his estate opened only 
after the commencement of the Act 
(as in the present case), it is wholly un­
necessary to construe section 8 as. retros­
pective in character. Because of the 
fiction referred above, the term “male 
Hindu dying intestate” occurring in 
section 8 would, in the case of the male 
Hindu dying prior to the commencement 
of the Act but succession to his estate 
opening after the commencement of the 
Act, have reference only to the date on 
which the limited owner dies. In other
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words, in such a case, the male Hindu 
dies intestate only on the date on which 
the limited owner dies.

20. The Act is a codifying law relating 
to intestate succession among Hindus. 
Section 4 of the Act says that the law 
relating to succession among Hindus that 
was in force prior to the commencement 
of the Act shall cease to have effect in 
respect of matters for which provision has 
been made in the Act. Succession to a 
male Hindu is a matter undoubtedly 
provided for in the Act. That being so, 
we are unable to see how the old textual 
Hindu Law can be looked.into for ascer­
taining the reversionary heirs of a male 
Hindu regarding whose estate succession 
opens after the commencement of the 
Act, merely because the physical death 
of the 'man had occurred prior to the 
commencement of the Act.

21. The question whether section 8 
would apply to a case where the physical 
death of a male Hindu occurs prior to the 
commencement of the Act, arises only 
where a limited owner takes the estate, 
alienates the same prior to the commence­
ment of the Act and dies subsequent to 
the commencement of the Act. In cases 
where no limited owner takes the estate 
on the death of the last male holder, 
the estate vests in the nearest heir of the 
last male holder and the Act, which came 
into force on a subsequent date, would 
have no application at all to' such an 
estate. The legislation must be taken 
to be only prospective in character unless 
there are clear words in the statute to 
make any particular provision to have 
retrospective operation. In cases where a 
Hindu male died intestate prior to the 
commencement of the Act and there was 
no limited owner taking the estate, the 
same would have gone to his heirs accord­
ing to the rules of succession then in force. 
The estate having thus vested in such heir 
or heirs, they cannot be divested of the 
estate, even though, under the statute 
which comes into force subsequently, they 
would not be the nearest heirs of the said 
last male holder. Section 8 of the Act 
is certainly not meant to be applied to a 
case where the estate has already vested 
in a full owner as per the rules of succes­
sion which were in force prior tc the com­
mencement of the Act.

22. Similarly, if the estate left by a 
male Hindu who dies prior to the com­
mencement of the Act happened to be an 
interest in coparcenary property and that 
interest had passed on to other members 
of the coparcenary by survivorship, such 
estate would not be affected in any way 
by the provisions of the Act. Section 6 
of the Act, which deals with devolution 
of interest in coparcenary property, 
specifically says that the provision applied 
to a case of a male Hindu dying after the 
commencement of the Act. That is so 
because the provisions are not meant to 
have retrospective operation, affecting 
estates which had already vested, in 
accordance with the rules of Hindu. Law 
which were in force prior to the com­
mencement of the Act.

23. What happens in a case where a 
female Hindu takes the estate as a limited 
owner on the death of the last male 
holder prior to the commencement of the 
Act ? If the estate continued to be in the 
possession of such a female Hindu till the 
date on which the Act came into force, 
by virtue of section 14 (1) of the Act the 
limited estate would get enlarged to 
an absolute estate, for section 14 (1) 
of the Act says that any pioperty in pos­
session _ of a female Hindu, whether 
acquired before or after the commence­
ment of the Act, shall be held by her as 
full owner thereof and not as a limited 
owner. In such a case, when the female 
Hindu, who became the absolute owner 
of the estate, dies subsequently, she would 
be the stock of descent and succession has 
to be traced to her.

24. The difficulty arises only in a case 
where a female Hindu becomes a limited 
owner in respect of the estate of a male 
who dies prior to the commencement of 
the Act, then the limited owner, alienates 
the estate (prior to the commencement 
of the Act) and dies subsequent to the 
commencement of the Act.- To such a 
case section 14 of the Act is not appli­
cable because the property is not possessed 
by the female Hindu as contemplated 
under that section. When, in such a 
case, the female Hindu dies after the 
commencement of the Act, undoubtedly 
succession to the estate opens on the date 
on which she dies. It must be remembered 
that the property remains that, of th^
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last male holder who died prior to the 
commcencement of the Act, as the female 
Hindu who got the property held only a 
limited estate in the same and it never got 
enlarged into an absolute estate, as the 
female Hindu was not possessed of the 
property after the commencement of 
the Act, the same having been sold away 
prior to the commencement of the Act. 
Therefore succession is to be traced to 
the last male holder as if he died on the 
date on which the limited owner died, 
even though the physical death of the 
last male holder had occurred very much 
prior to the commencement of the 
Act. That is the situation in the present 
case.

05. The property in question had been 
alienated to the 1st defendant by Pappam- 
mal, the limited owner, prior to the com­
mencement of the Act, but she died only 
on 8th February, 1965. The reversionary 
heirs of minor Pethi as on that date, viz., 
8th February, 1965, have to be deter­
mined because of the fiction that the last 
male Hindu should be deemed to have 
died intestate only on the date on which 
the limited owner died. Therefore taking 
section 8 to be only prospective in chara­
cter, we do not see why the provisions of 
that section are not to be applied in the 
case. If the textual Hindu Law has to 
be applied to the present case in order to 
find out the nearest reversioners, then it 
would, in our opinion, amount to making 
the intention of the legislature nugatory. 
When the legislature codified the law of 
succession relating to Hindus dying inte­
state, it is not possible to say that they 
intended that the old textual Hindu Law 
would apply in a case where the succes­
sion opens very much after the commence­
ment of the Act as in the present case. 
That in a case where a limited owner inter­
venes, succession to the estate of the last 
male holder opens on the date on which 
the limited owner dies, cannot be disputed. 
In the present case, the suit has been 
filed only on the basis that succession has 
opened on 8th February, 1965 > the date 
on which Pappammal, the limited owner, 
died. But in spite of succession so open­
ing very much after the commencement 
of the Act, the plaintiffs want the Court 
not' to apply section 8 of the Act to deter­
mine who the nearest reversioners are 
and they want the old textual Hindu Law
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to be applied. We are quite clear that 
that is not possible.

a6. It must be taken to be settled law 
that the expression “a Hindu male dying 
intestate” treed not necessarily relate to 
the date of the physical death of the 
man and that it would relate to the date 
of the fictional death of the man in 
cases where a limited owner intervenes.

37. It is contended that a reading of 
sections 6 and 8 of the Act together would 
show that section 8 would be applicable 
only to a case where a male Hindu 
physically dies after the commencement 
of the Act. Section 6 of the Act relates 
to devolution of interest in coparcenary 
property. The section re-enacts the old 
textual Hindu Law that the interest of 
a Hindu in a Mitakshara coparcenary 
property shall devolve by survivorship 
upon the surviving members of the co­
parcenary. But there is a proviso to 
the section which says that if the male 
Hindu, who dies after the commence­
ment of the Act, had left him surviving 
a female relative specified in Class I of 
the Schedule or a male relative specified 
in that class who claims through such 
female relative, bis-interest in the Mitak­
shara coparcenary property shall devolve 
by testamentary or intestate succession, 
as the case may be, under the Act and 
not by survivorship _ (Explanation I to 
the section says the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property that would 
have been allotted to him if a partition 
of the property had taken place immedia- 
teJv before his death, irrespective _ of 
whether he was entitled to claim partition 
or not). Therefore in a case where a 
Hindu coparcener dies intestate after 
the commencement of the Act leaving a 
female relative specified in Class I of 
the Schedule, etc. his interest in the co­
parcenary would not devolve by sur­
vivorship (though it would have so 
devolved but for the coming into force 
of the Act) but as per the provisions 
contained in section 8 of the Act. To 
this extent section 8 is linked with section 
6. But the question is whether, because 
of the above link between the two sections, 
one can hold that section 8 would apply 
only to a case where the physical death 
of a male Hindu occurs after the com-
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mencement of the Act. We do not think 
so. It must be remembered that section 
6 relates only to devolution of interest 
in coparcenary property and to no other 
property. As far as such interest in 
coparcenary property is concerned, the 
Act applied only if the male Hindu died 
after the commencement of the Act. 
That is so because if a coparcener had 
died prior to the commencement of the 
Act, his interest in the coparcenery would 
have already devolved by the law of 
survivorship on the remaining copar­
ceners and the same would have vested 
in them and the Act is not meant to 
divest persons of estates which had already 
vested in them. But section 8 does not 
relate only to interest in coparcenary 
property but it relates to separate pro­
perty of a male Hindu as well. In fact, 
under Explanation I to section 6, the 
interest in coparcenary property of a male 
Hindu dying 'intestate is deemed to be 
his share in the coparcenary property in 
case a partition had been effected as on 
the date on which he died. That is for 
the purpose of applying the rule of suc­
cession contained in section 8 to the 
interest of a coparcener who dies intestate. 
But as we said, section 8 is not intended 
to cover only cases contemplated under 
section 6 of the Act, for while section 6 
relates only to devolution of interest in 
coparcenary property, section 8 operates 
on a wider field. Therefore, though while 
determining the devolution of interest 
in coparcenary property under section 6, 
one has to look to section 8, there would 
be no vice-versa. In other words, to 
determine the meaning of the expression 
“a male Hindu dying intestate” occurring 
in section 8, section 6 is not to be tacked 
on.
a8. In Dwii Chand v. Anar Kali1, the 
Judicial Committee had to consider this 
question, viz., the meaning of the expres­
sion “a Hindu male dying intestate”, 
though it was under the Hindu Law of 
Inheritance (Amendment) Act, 1929. 
That was a case where the physical death 
of the Hindu male happened before the 
coming into force of the 1929 Act. He 
was succeeded by a female heir who died 
after the Act came into operation. The 
Judicial Committee held that in that case

1. (1946) 2 M.L.J. 290 : 73 I.A. 187 : AJ:R,\ 
1946 P.C. 173.

the succession to the estate opened out on 
the death of the female heir and hence 
the 1929 Act would apply to the case and 
an heir under the said Act would be 
entitled to succeed. Their Lordships 
pointed out that there is no vesting as at 
the date of the death of the last full owner 
and the question of who is the nearest 
heir or what is the class of reversionary 
heirs, falls to be settled at the date of the 
expiry of the ownership for life. It was 
also pointed out that during the lifetime 
of the female limited owner, reversionary 
right is a mere possibility or sfies successionis 
and that it cannot be predicated who 
would be the nearest reversioner at the 
time of her death. Even though this 
decision is under the 1929 Act, the prin­
ciple is the same. The question in both 
the cases is whether the expression “a 
Hindu male dying intestate” has refe­
rence only to the date of the physical 
death of the man or it would refer to the 
date of the fictional death, viz., the date on 
which the limited owner died. This 
decision of the Judicial Committee has 
been approved by the Supreme Court in 
Fateh Bibi v. Charan Dass1. That is also 
a case under the 1929 Act. But we 
think after the above decision of the 
Supreme Court it would not be open to 
contend that the expression “a Hindu 
made dying intestate” should have refe­
rence only to the date of the physical 
death of the man even in a case where a 
limited owner intervenes and succession 
opens after the commencement of the 
Act. As a matter of fact, we are of the 
opinion that the principle laid down by 
the Privy Council and approved by the 
Supreme Court in the above case would 
apply a fortiori to the present case. It 
must be remembered that the Hindu 
Law of Inheritance (Amendment) Act, 
1929 was not a codifying law. It only 
altered the order of succession of certain 
persons mentioned therein. When even 
under that Act it is held that the expres­
sion “a male Hindu dying intestate” 
should be taken to have reference to 
the date on which the limited owner dies 
and succession opens, in the present case, 
which is under the Act which is a codifying 
law relating to intestate succession among 
Hindus, it would be incongruous to say 
that even though succession opens very

1, (1970) 2 S.G.J. 629: A.T.R. 1970 S.G. 789.
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much after the commencement of the 
Act, still one has to look to the old tex­
tual Hindu'Law to determine the rever­
sionary heirs, taking the expression “a 
male Hindu dying intestate” as having 
reference only to' the date of physical 
death of the man. We are quite clear 
that that expression would relate to the 
date of the physical death of the man, 
only if on that date the succession to his 
estate finally opened and not to a case 
where a limited owner intervenes and 
keeps the reversionary succession in 
abeyance as it were.’

2Q. Reliance is placed on behalf of the 
plaintiffs on the decision of the Supreme 
Court in Erarnma v. Veerupana1, which is 
a case arising under the Act itself. It 
is also contended that the view expressed 
in Fateh Bibi v. Charan Dass", is in con­
flict with the view in the earlier case of 
the Supreme Court, viz., Erarnma v. 
Veerupana1, and that the earlier case 
being one under the Act while the other 
case is under the 1929 Act, as far as this 
case is concerned, the earlier decision of 
the Supreiiie Court has tb be followed. 
We are of the opinion that there is really 
no conflict'between the two decisions of 
the Supreme Court, and' the earlier deci­
sion of the Supreme Court, though under 
the Act, does not in any way help' the 
plaintiffs in the present case. That was 
a case where the last male holder by name 
Basanna died in 1936-37, (he;,) prior to 
the commencement of the Act’ The 
said' Basanna was the son of one Eran 
Gowda who had married three wives 
by name Erarnma, Siddamma and 
Sharnamma ; Basanna was the son 
through Sharnamma. On his death, 
his two stepmothers, viz-, Erarnma and 
Siddamma, who had abso,ute1y no right 
in his estate, had trespassed into the estate 
and continued to be in possession of the 
same. (Sharnamma, the mother of 
Basanna, seems to have predeceasedfhim.) 
The reversioners who were entitled to 
the estate of Basanna filed a suit to recover 
possession of the estate. The two step­
mothers of Basanna set up a case that 
each one of them had adopted a son to 
their late husband Eran Gowda and there­
fore the p1aintiffs in that suit cannot

1. (1967) 1 S.G.J.746 : A.I.R. 1966 S.G. 1879. 
g. (1970) 2 S.G.J. 629: A.I.R,. 1970 S.Q. 789.

recover possession. The case of adoption 
set up by the two step-mothers was nega­
tived by the High Court and in the case of 
one of the step mothers leave had been 
granted to appeal to the Supreme Court. 
In respect of the other, leave had been 
refused by the High Court and a special 
leave application hud been filed in the 
Supreme Court by her. When those1 
proceedings were so pending in the 
Supreme Court, the Act (Hindu Succes­
sion' Act, 1956) came into force. The 
plaintiffs in that suit having obtained a 
decree for possession, executed the decree. 
Then Erarnma, one of the step-mothers of 
Basanna, contended that the decree 
became non-executable in view of the pro­
visions of the Act as under section 14 of 
the Act she had become the full owner of 
the property that was in her possession. 
This contention was negatived by the 
High Court and affirmed by the Supreme 
Court holding that section 14 of the 
Act would have no application in that 
case because Erarnma was in possession 
of the property only as a trespasser and 
not as a limited, owner thereof. When 
Eran Gowda, the father of Basanna, died 
the Hindu Women’s Rights to Property 
Act was not in force and therefore 
Erarnma and Siddamma had absolutely 
no right in the estate of Basanna. Section 
14 would apply only if a female Hindu 
is possessed of property, whether acquired 
before or after the commencement of the 
Act. Their Lordships of the Supreme 
Court pointed out that possession con­
templated under that section is lawful 
possession and not possession as a tres­
passer.

30. It had been further contended on 
behalf of Erarnma, one of the step­
mothers of Basanna, that section 8 
of the Act is retrospective in character 
and. that therefore it applied even to the 
estate of Basanna who died as early as 
1936-37. That contention was negatived 
and their Lordships held that the pro­
visions of section 8 of the Act are not 
retrospective in operation and where a 
male Hindu died before the Act came into 
force, section 8 of the Act will have no 
application. It must be remembered that 
in that case no limited owner intervened 
and the succession did not open after the 
commencement of the Act. Admittedly 
in the case before the Supreme Court



n] ANTHONY SERVAI o. pethi naicker (Ramasulami, J.) 31

the estate did not pass on to any limited 
owner on the death of Basanna in 1936-37. 
The succession to his estate had opened 
even in 1936-37. It is under those 
circumstances it was held by the Supreme 
Court that Section 8 of the Act would 
not be applicable to that case. As a 
matter of fact, their Lordships specifi­
cally point out that section 8 of the Act. 
would not be applicable where succession 
opened before the Act. The .observa­
tion of the Supreme Court is as follows:

“We accordingly hold that the pro­
visions of section 8 of the Hindu 
Succession Act are not retrospective in 
operation and where a male Hindu 
died before the Act came into' force, 
(i.e.) where succession opened before 
the Act, section 8 "of the Act will have 
no application”. .

Even the above observation can be inter* 
preted as impliedly approving of the 
position that where' succession opened 
after the commencement of the Act 
(whatever' be the date on which the last 
male holder physically died), Section 8 
would be applicable. Anyway, in that 
case their Lordships of the Supreme 
Court did not say that section 8 would 
not be applicable even if succession opened 
after the commencement of the Act, 
though the male Hindu died prior to the 
Act. Therefore this decision is in no 
way conflicting with the decision of the 
Privy Council in Duni Chand v. Anar 
Kali1, and that of the Supreme Court 
in Fateh Bibi v. Charan Doss2, which are 
cases specifically dealing with the ques­
tion of succession opening after the com­
mencement of the Act, even though the 
male Hindu died before the Act. As 
pointed out by the Privy Council and the 
Supreme Court, in holding that section 8 
would be applicable to a case of a male 
Hindu whose physical death occurred 
prior to the Act but succession to his 
estate opened after the commencement 
of the Act, we are not giving retrospective 
effect to section 8 as the material point 
of time is the date when the succession 
opens, viz., the death of the female Hindu 
who intervened.

1. (1646) 2 M.L.J. 290 : A.I.R. 1946 P.G. 173.
2. (1970) 2 S.G.J. 629 : A.I.R. 1970 S.C. 789, •

31. In Sampath Kumari v. Lakskmi Ammal1 
a Division Bench of this Court has obser­
ved that when a male Hindu dies intestate 
leaving a female heir like a widow or a 
daughter to succeed him under the law 
in force prior to the commencement of 
the Act, it is not correct to say that succes- 
sion to the estate of the male does not 
open until the death of the intervening 
female heir. It was further observed 
that the widow is not a mere life-estate 
holder and having regard to the funda­
mental principle that succession is never 
in abeyance, the estate of the male Hindu 
must vest in some heir as soon as he dies. 
In that particular case, the estate so 
vested in the two widows of the last male 
holder, that was a case of the male 
Hindu dying prior to the commence­
ment of the Act leaving two widows and 
a daughter. As per the provisions of 
the Hindu Women’s Rights to Property 
Act, the two widows. succeeded to the 
estate of the male Hindu and as they were 
in possession of the estate on the date on 
which the Act came into force; bv virtue 
of section 14 of the Act the limited estate 
became enlarged to one of absolute estate 
in their hands. But the daughter of the 
last male Hindu wanted a share in the 
estate on the ground that section 8 of the 
Act is retrospective in operation and that 
it applied to the estate even though her 
father died prior to the .commencement 
of the Act. The above contention of the 
daughter was, if we may say so with 
respect, rightly rejected by Ganapatia 
Pillai and Venkataraman, JJ. who con­
stituted the Division Bench of this Court. 
As we have already pointed out, section 8 
is really not retrospective in operation and 
it would not apply to a case of a male 
Hindu who died prior to the Act, unless 
succession to his estate opened out after 
the commencement of the Act. It is 
needless to stress that by applying section 
8 to a case where succession opened after 
the commencement of the Act (though 
the last male holder had died prior to the 
Act), we are not giving any retrospective 
effect to that section, for the material 
date is the date on which the succession 
opened.
32. The observations of the Division 
Bench in Sampath Kumari v. Lakskmi

1. I.L.R. (1962) Mad. 832 : 75 L.W. 639 ; 
(1962) 2 M.L.J. 464 : A.I.R. 1963 Mad. 50.,
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Ammal1, that succession opened in that 
case ever on the date of physical death of 
the male Hindu and that the estate vested 
in his widows, should be understood on the 
facts of that case. Those observations do 
not cover the question as to when succes­
sion opens as far as the reversioners 
are concerned. It is true the widow 
or any other female heir who took a 
limited estate under the old textual law 
did succeed to the estate; but that succes­
sion is certainly not as full owner. It 
may be that the widow who so succeeds 
would be competent to validly liquidate 
the estate under certain circumstances. 
But what happens if the estate is available 
to be taken by the reversioners on the 
date of the death of the widow, is the 
question. Undoubtedly, on such date 
succession to the estate of the last male 
Hindu opens but as far as the reversioners 
are concerned, if the female Hindu had 
alienated the property prior to the com­
mencement of the Act, but such alienation 
is not binding on the reversioners, succes­
sion to the estate (which still remains 
to be that of the last male Hindu) does 
open out on the death of the female 
Hindu. That is what has happened in 
the present case. It cannot be contended 
and, as a matter of fact, it is not contended 
that the succession to-the estate of minor 
Pethi did not open out on 8th February, 
1965, the date on which Pappammal, bis 
mother, died. The vesting of the estate 
in the female heir as soon as the make 
propositus dies, as observed by the above 
Division Bench, is certianly not an abso­
lute vesting. The female heir does suc­
ceed to the estate of the male Hindu, 
but certainly not as full owner under the 
old textual Hindu Law. In the case 
before the Division Bench, the daughter 
was not entitled to a share in the estate 
of her father, not because the estate had 
absolutely vested in another before the 
commencement of the Act, but really 
because succession to the estate did not 
open after the commencement of the 
Act. It must be remembered that the 
widows of the last male Hindu who had 
taken over his estate prior to the Act 
were alive on the date of the commence­
ment of the Act, so much so section 14 
came into operation and converted the

1. (1962N 2 M.L.J. 464: I.L.R. (1962) Mad.
832 : 75 L.W. 639: A.I.R. 1963 Mad. 50.

limited estate into an absolute estate. 
In such a case, naturally the daughter 
cannot rely upon section 8 of the Act and 
claim a share in the estate for the simple 
reason that no succession opened after 
the commencement of the Act. There­
fore the observations of the Division 
Bench in Sampath Kumari v. Lakshmi 
Ammal1, are in no way inconsistent with 
the conclusion which we have reached in 
this case.
33. The Calcutta High Court in Bepin 
Behary v. Sm. Lakshasona Das si2, and Raton 
Kumari v. Sunder Lai3, has taken a similar 
view as we now take regarding appli­
cation of section 8 .of the Act. The 
Punjab High Court has also taken the 
same view in M.S.T. Taro v. Darshan 
Singh4 and Harbhaj v. Mohan Singh3. The 
Andhra Pradesh High Court in Rdmulit v. 
Narayana6, the Mysore High Court in 
Satyanarayana v. Seethamma1, and a Full 
Bench of the Himachal Pradesh High 
Court in Lachhman v. Thunia8, have 
also taken the same view. But the 
Patna High Court in Renuka Bala v. 
Aswini Kumar9, and Chaturbhuj Pradhan v. 
Sarbeshwar Pradhan19, the Mysore High 
Court in Kempiah v. Girigamma11, and the 
Orissa High Court in Jandebi v. Upendra 
Sahu12, have taken a different view. But 
we are of the opinion that the above 
decisions taking a contrary view cannot 
be accepted in view of the decision of the 
Supreme Court in Fateh Bibi v. Gharan- 
das13.
33. The Orissa High Court, in the case 
referred to above, has observed that the 
death of a male Hindu after commencement 
of the Act refers to actual and not fictional 
death, purporting to follow Eramma v. 
Veerupa'ia14'. But the above decision of
I---------------------------------------------------------

1. (1962) 2 M.L.J. 464 : I.L.R. (1962) Mad, 
832:75 L.W. 639 : A.I.R. 1963 Mad. 50.

2. A.I.R. 1959 Gal. 27.
3. A.I.R. 1959 Gal. 787.
4. A.I.R. 1960 Punj. 145.
5. A.I.R. 1967 Punj. 184.
6. A.I.R. 1965 A..P. 466 : (1965) 2 An.W.R.

111.
7. A.I.R. 1972 Mys. 247.
8. A.I.R. 1972 Him. Pra. 69.
9. A.I.R. 1961 Pat. 498.
10. A.I.R. 1967 Pat. 138.
11. A.I.R. 1966 Mys. 189.
12. A.I.R. 1968 Orissa 187.
13. (1970) 2 S.G.J. 629: A..I.R. 1970 S.G. 789.
14. (1967) 1 S.G.J. 746 : A.I.R. 1966 S.G. 

1879.
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the Supreme Court did not deal with the 
question of fictional death. As already 
seen, that was a case where succession 
did not open after the commencement of 
the Act inasmuch as no limited owner 
intervened.

34. The Patna High Court and the 
Mysore High Court seem to think that 
applying section 8 to a case like the pre­
sent one (where the limited owner alie­
nated the property prior to the Act and 
died after the Act, thereby succession to 
the last male Hindu opening after the 
Act) • would amount to giving retros­
pective operation to section 8. The 
Mysore High. Court has also been critical 
of the decision of the Judicial Commit­
tee in Duni Gkand v. Anar Kali1. As 
the Supreme Court in Fatech Bibi v. 
Gharan Dass2, has approved the decision 
of the Privy Council, the view Of the 
Mysore High Court cannot be followed. 
With respect to the learned Judges of 
the Mysore High Court as well as the 
Patna High Court, we are unable to 
agree with their view.
35. In the present case (the two second 
appeals), the plaintiffs, who are agnates 
of the last, ma.lc Hindu (minor Pethi) 
removed by several degrees, cannot have 
any claim to his estate in preference to 
the 6th defendant who is the last male 
holder’s sister’s daughter. She is a 
Class II heir under section 8 of the Act. 
Therefore Second Appeal No. 1076 of 
1970 has to be allowed. However, 
Second Appeal No. 1088 of 1970 has to be 
dismissed because the question of the 1st 
defendant getting the value of improve­
ments does not arise as the plaintiffs are 
not entitled to possession of the property.
36. The facts in the Letters Patent 
Appeal are as follows:
The last male holder is one Sudalai- 
muthu. He had two brothers by name 
Enamuthu and Shanmugam. The 
father of the last male holder is also 
Sudalaimuthu and he has to be referred 
to as Sudalaimuthu No. I and the last 
male holder has to be referred to as 
Sudalaimuthu No. II. Somu Ammal 
is the widow of Sudalaimuthu No. II, 
(the last male holder) who succeeded to

-1. (1946) 2 M.L.J. 290: A.I.R. 1946P.C.173.
2. (1970) 2 S.G.J. 629: A.I.R. 1970 S.G. 789.
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the estate in the year 1919 on the death 
of' her husband. The widow Somu 
Ammal sold the property in the year 
1935 to the 1 st defendant in the case by 
name Narayana Konar. Thereupon 
Enamuthu and Shanmugam, the two 
brothers of Sudalaimuthu No. II (last 
male holder), filed a suit (O.S. No. 375 of 
1935) for a declaration that the alienation 
was not binding on the reversioners after 
the death of Somu Ammal. That suit 
had been decreed. Somu Ammal died 
on 22nd March, 1966.

37. The Letters Patent Appeal arises 
out of O.S. No. 299 of 1966 filed by 
Shanmugasundarathammal, the plain­
tiff, who claims to be the nearest rever­
sioner entitled to succeed to the estate 
of Sudalaimuthu No. II. She is the 
son’s daughter of Shanmugam, one of 
the brothers of Sudalaimuthu No. II. In 
the suit, the alienee from Somu Ammal 
was impleaded as the 1st defendant. 
His brother’s son, who was in possession 
of the property, was impleaded as the 
2nd defendant and the brother of the 2nd 
defendant, who claimed to have been 
adopted by Somu Ammal and thereby 
became entitled to the- property, was 
impleaded as the 3rd defendant. The 
Courts below concurrently found against 
the case of adoption set up by the 3rd 
defendant. The trial Court decreed the 
suit' holding that the plaintiff is the 
nearest reversioner, but the first appellate 
Court reversed the finding. Ramanujam, 
J. allowed the second appeal filed by the 
plaintiff and the decision is reported 
in (Shanmugkasundarathammal v. Narayana 
Knnar)1. It is not disputed that if the 
provisions of section 8 of the Act are appli­
cable, the plaintiff would be the nearest 
reversioner entitled to the property and 
if it is not applicable and the old textual 
Hindu Law has to be applied in order to 
determine the -nearest reversioners, the 
plaintiff has to be non-suited. Mookandi 
and Palavesam are the sons of two 
different paternal uncles of the last male 
holder Sudalaimuthu No. II. The last 
male holder’s father is also Sudalai­
muthu No. I and Mookandi is the son of 
one brother of Sudalaimuthu No. I and 
Palavesam is the son of another brother 
of the said Sudalaimuthu No. I. If

1. (1972) 2 M.L.J. 336 : 85 L.W. 678.
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the textual Hindu Law is to be applied, 
the i said Mookandi and Palavesam, who 
are still alive, would get precedence over 
the plaintiff. But as we agree with 
Ramanujam, J. that section 8 of the Act 
would be applicable even though the 
last male holder died as early as 1919, 
as succession opened out only after the 
coming into force of the Act, the plaintiff 
should succeed. Under rule 1 of section 
12 of the Act, among agnates, the one 
who has fewer or no degrees of ascent 
has to be preferred. Mookandi and 
Palavesam, as well as the plaintiff, are 
agnates of the last male holder. But 
the plaintiff has fewer degrees of ascent 
than Mookandi and Palavesam (The 
plaintiff is the last male holder’s father’s 
son’s grand-daughter. Mookandi and 
Palavesam are the last male holder’s 
father’s father’s son’s sons). Therefore 
the Letters Patent Appeal has to be 
dismissed.
38. The result is, Second Appeal No. 
1076 of 1970 is allowed and Second 
Appeal No. .1088 of 1970 is dismissed. 
Parties to bear their respective costs 
throughout. The Letters Patent Appeal 
is dismissed with costs.
S.J. ' -------- S.A. No. 1076 allowed.

S.A. No. 1088 dismissed. 
L- P. A. dismissed.

IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.
Present:—G. Ramanujam, J.
Thirumathi Ramayammal and 
others .. Appellants*
v.
Thirumathi Muthammal and 
another .. Respondents.
Hindu Law—Family arrangement—Require­
ments—Beneficiaries—Should be related to 
each other and have some possible claim.
Hindu Marriage Act (XXV of 1955), 
sections 11 and 16—Scope—Neither spouse 
obtaining declaration of nullity under section 11 
—Status of children of marriage—Effect of 
successful challenge of validity of marriage by 
third party in other proceedings—Children 
illegitimate.
A party who takes a benefit under a family 
settlement need not necessarily be shown

*S,A. No, 989 of 1971. 9(h August, 1973.

to have, under the law, a share in the 
property. It is enough to show that the' 
parties are related to each, other in some 
way and have a possible claim to the 
property or even a semblance of claim 
on some ground or other. [Para. 9.]

Where no decree of nullity has been 
granted at the instance of either spouse 
under section 11, Hindu Marriage Act, 
the provisions of section 16 of the Act 
cannot apply and if a third party success­
fully challenges the validity of the marri­
age in other proceedings on the ground 
that it is void by operation of section 11, 
the children of such a marriage would 
still be illegitimate. [Para. 10.]

The wording of section 16 of the Hindu 
Marriage Act in so far as it is relevant 
to a marriage void under section 11, 
leads to an anomalous and startling posi­
tion-which could not have been contemp­
lated by the Legislature. The position 
and status of children of void marriage 
should obviously be the same whether 
the marriage is declared a nullity under 
section 11 or otherwise. Though the 
language of the section is more appro­
priate to voidable marriages, it has been 
applied to void marriages as well, pre­
sumably with the object of ensuring that 
where a marriage is in fact solemnised 
but was void for any of the leasons men­
tioned in section 11, the children of such 
marriage should not be bastardised 
whether a decree of nullity is passed or 
not. But this obvious intention of the 
Legislature has not been carried out. 
The section is so plain and unambiguous 
and it would be straining the language 
beyond permissible limits to say that 
children bom of void marriages are legiti­
mate even in cases where a decree of 
nullity had not been granted. It is not 
possible for the Court to construe the 
same in a different manner having in 
mind the presumed intention of the 
Legislature even if it appears to be 
obvious. This is a casus omissus which 
the Courts connot reach for no canon of 
construction will permit the Court to 
supply what is clearly a lacuna in the 
statute and it is for the Legislature to set 
right the matter by a suitable amendment 
of the section, [Para. 10.]
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(1966) 2 S.G.J. 290 : A.I.R. 1966 S.G. 
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Appeal against the decree of the Court of 
the Subordinate Judge, Dindigul in 
Appeal Suit No. 48 of 1969 preferred 
against the decree of the Court of the 
District Munsif of Dindigul in Original 
Suit No. 72 of 1967.

K. Saroabhawman and T. R. Mani, for 
Appellant.

A. Sundaram Iyer, for Gandhi, for Res­
pondents.

The Court delivered the following
Judgment.—Defendants 1, 3 and 4 in 
O.S. No. 72 of 1967 on the file of the 
District Munsiff, Dindigul, are the appel­
lants. The first and second plaintiffs 
in the suit, claiming to be the third wife 
and daughter respectively of the second 
defendant, filed the suit for declaration 
of their title to the suit properties and 
for a permanent injunction restraining 
the appellants from interfering with their 
possession and enjoyment of the same. 
They claim title to the suit properties on 
the basis of a family arrangement said to 
have been entered into and evidenced by 
Exhibit A-i dated 25th May, 1964, 
between the second defendant, the then 
owner of the suit properties, the plaintiffs 
and the appellants. According to the 
plaintiffs the suit properties have been 
given to them absolutely under the family 
arrangement and that the appellants to 
whom other properties have been allotted 
under the said family arrangement have 
been wrongfully asserting title to the 
suit properties and interfering with their 
possession.
a. The appellants resisted the suit con­
tending that they were not willing parties 
to the said family arrangement, that their 
thumb impressions have been obtained in 
Exhibit A-1 by deceit and that in any

event, Exhibit A-i is not admissible in 
evidence for want of registration. v:They 
also denied the status of the first plaintiff 
as the third wife of the second defendant 
and the status of the second plaintiff as 
his legitimate daughter. The first defen­
dant is the daughter of the second defen­
dant through his first wife and the third 
defendant is his second wife and it is 
claimed that by a settlement deed Exhibit 
B-i, dated 26th October, 1966 the suit 
properties had been settled on them by 
the second defendant and that, there­
fore, the plaintiffs cannot claim any title 
to the suit properties. The second defen­
dant died pending the suit.

3. On these rival contentions, the trial 
Court held that the marriage of the 
first plaintiff with the second defendant 
is void as the second wife was then alive 
and that, therefore, the second plaintiff 
is not the legitimate daughter of the 
second defendant. The trial Court held 
that even then the family arrangement 
pleaded by the plaintiffs was valid, that 
in pursuance of the said arrangement the 
suit properties had been allotted to the 
second defendant and the plaintiffs and 
that on the death of the second defendant 
it was the plaintiffs who became entitled 
to the suit properties. It also held that 
Exhibit B-i on which the appellants relied 
was not valid.

4.. On appeal, the lower appellate Court 
also agreed with the view of the trial 
Court that the marriage of the first 
plaintiff with the second defendant was 
void that the second plaintiff cannot be 
treated as the legitimate daughter of the 
second defendant. It, however, held 
that the plaintiffs are entitled to''"claim 
title to the suit properties on the basis of 
the family arrangement, Exhibit A-i, 
On the question whether the family 
arrangement is inadmissible in evidence 
for want of registration, it held that it 
is merely a record of what had already 
been done and that the actual allotment 
of the properties was not under Exhibit 
A-i, but had been done orally earlier 
at the mediation of panchayatdars. It 
however disagreed with the view of the 
trial Court that under the terms of,.the 
family arrangement the plaintiffs became 
entitled to the entirety of the properties 
after the death of the second defendant,
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and held that after the death of the second 
defendant plaintiffs and defendants i 
and 3 will he entitled to inherit his 
i/3rd share in the suit properties and that 
therefore, the plaintiffs will be entitled 
only to a s/6th share and not to its 
entirety..

5. In this appeal the learned Counsel 
for the appellants makes three submissions. 
(1) that the family arrangement contained 
in Exhibit A-i is invalid and inadmissible 
in evidence for want of registration; (2) 
that even if it is valid and admissible in 
evidence, it will not confer title to the 
suit properties on the plaintiffs who are 
not members of the family of the second 
defendant; and (3) that even if the plain­
tiffs are entitled to claim title to the suit 
properties on the basis of the family 
arrangement, they cannot claim to 
succeed to the second defendant’s i/3rd 
share in the suit properties.

6. On the question as to whether Exhibit 
A-1 has been duly executed, both the 
Courts below have held that the defen­
dants 1 and 3 were consenting parties 
thereto and that it was not brought about 
by deceit as alleged by them. I have 
no reason to disagree with the said find­
ing.
7. As regards the question as to whether 
Exhibit A-1 is admissible in evidence for 
want of registration, the learned Counsel 
for the appellants contends that the docu­
ment itself creates a right in praesenti in 
favour of the parties to the document 
and that, therefore, it has to be regis­
tered. In this connection reference is 
invited to the decision of the Supreme 
Court in Tek Behadur Bhujil v. Debi 
Singh Bhujil1. In that case it was held 
that when a family arrangement is 
brought about by a document, such a 
document requires registration as it 
would amount to a document of title 
declaring for future what rights and in 
what properties the parties possess. But 
the very case has laid down that if a 
document is no more than a memo­
randum of what had been agreed to by 
the parties earlier, it does not require 
compulsory registration under section 17 
of the Registration Act, for a family 
arrangement, as such can be recorded in

1. (1966) 2 S.G.J. 290 ; A.I.R. 1966 S.C. 292.

writing as a memorandum of what has 
been agreed upon.

8. In this case both the Courts below 
have held that Exhibit A-i is a record 
of the family arrangement which had 
been orally arrived at between the parties 
in the presence of mediators and that, 
therefore; it does not require registra­
tion. They also referred to the evidence 
adduced by the plaintiffs to show that 
the panchayat went on for a number of 
days, that taking into consideration the 
rival contentions the panchayatdars 
finally decided what properties should be 
allotted to defendants 1 and 3 and the 
plaintiffs along with the second defendant 
and that only thereafter such an allotment 
had been made, Exhibit A-i was pre­
pared in accordance with such an arrange­
ment. They also referred to the evidence 
of defendants 1 and 3 as. D.Ws. 1 
and 2 wheie they had admitted that 
such a panchayat was in fact held, 
though they had denied that any 
arrangement was finally arrived at. 
They further referred to the evidence of 
P.Ws. 4 to 6, the panchayatdars, who 
had stated that the properties had been 
allotted in pursuance of the oral arrange­
ment entered into before them, that the 
suit properties came to be possessed 
and enjoyed by the plaintiffs along with 
the second defendant ever since the date 
of the arrangement, and that Exhibit 
A-i was subsequently prepared merely 
to serve as a record of the allotment that 
had been made earlier. The question 
therefore is whether Exhibit A-i is merely 
a record of a past transaction or whether 
it creates rights in praesenti. It is well 
established that a family arrangement 
can be made orally, and if made orally, 
there being no document no question of 
registration arises, that if the family 
arrangement is reduced to the form of a 
document registration is necessary when 
the value covered by the document is 
Rs. 100 or upwards. But whether the 
family arrangement is reduced to the form 
of document is a question of fact in each 
case to be determined upon a considera­
tion of the nature and phraseology of the 
writing and the circumstances in which 
and the purposes with which it was 
written. In this case Exhibit A-i 
merely sets out the items allotted to each 
of the parties. Though it does not refer
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to the earlier arrangement said to have 
been entered into before the panchayat- 
dars, on a perusal of the terms of Exhibit 
A-1 it could be clearly inferred that there 
should have been some arrangement by 
which the properties came to be allotted 
as the document itself does not set out 
the circumstances under which the second 
defendant who is the exclusive owner gave 
up his rights in respect of the properties 
allotted to defendants i and 3 and also 
to the plaintiffs. It is, clear that some­
thing should have happened before Exhibit 
A-1 was written and attested by pancha- 
yatdars. In this view the oral evidence 
is quite material. As already stated, 
the oral evidence indicates that there was 
an arrangement entered into by the 
parties before the panchayatdars and it 
is that arrangement which came to be 
recorded under Exhibit Aji. I have to, 
therefore, hold that Exhibit A-i is 
merely a memorandum recording the 
arrangement entered into earlier in order 
that there may not be airy hazy notions 
about it in future. As a matter of fact, 
even defendants 1 and 3 have admitted 
that there was in fact a panchayat, but 
they would say that no final arrangement 
was arrived at. Their version that no 
final arrangement was arrived at before 
the panchayatdars cannot be accepted, 
for Exhibit A-i shows that they were 
willing parties to the family arrange­
ment and that such an arrangement was 
made long before Exhibit A-i came to be 
written. I have to, therefore, agree with 
the Courts below that Exhibit A-i is not 
invalid for want of registration and that 
it is admissible in evidence.

9. With reference to the second ques­
tion, it is contended that the first plain­
tiff’s marriage with the second defendant 
being admittedly void, herself and the 
second plaintiff who is an illegitimate 
daughter cannot be the members of the 
family of the second defendant and as 
such they cannot claim any rights under 
the family arrangement. It is stated that 
a family arrangement can take place only 
between the members of the family, that 
therefore, the share allotted to the second 
defendant and the plaintiffs as a group 
should go to the benefit of the second 
defendant alone and that the plaintiffs 
cannot claim any benefit thereunder. 
What is in effect contended is that it is

only those persons who are entitled to a 
share in the propery who can be parties to 
a family settlement and that persons 
who cannot, in law, claim a share in the 
property cannot take the benefit under 
a family settlement. But it is well 
established that a party who takes bene­
fit under a family settlement need not 
necessarily be shown to have, under the 
law, a share in the property and all that 
is necessary to show is that the parties 
are related to each other in some way and 
have a possible claim to the property or 
even a semblance of claim on some ground 
or other. This is clear from the decision 
of the Judicial Committee in Rangaswami 
Goundan v. Nachiappa Goundan V and the 
decision of the Supreme Court in Ram 
Gharan v. Girja Nandini1 2. The evidence 
in this case is clear that there were dis­
putes between the second defendant and 
the plaintiffs on the one hand and the 
first and third defendants on the other, 
and the family arrangement was that the 
second defendant is to part with some of 

.his properties in favour of defendants 
1 and 3 and retain the rest of the pro­
perties for the benefit of himself and 
plaintiffs 1 and 2. The above arrange­
ment entered into between the second 
defendant and defendants 1 and 3 who 
are admittedly members of his family is 
admittedly valid as a family settlement 
though as part of the arrangement certain 
rights have been conferred in favour of 
the plaintiffs in relation to the properties 
retained by the second defendant. The 
plaintiffs are therefore entitled to claim 
rights in the suit property on the basis of 
the said family settlement.

iO. Coming to the third question it is 
seen that the plaintiffs had claimed exclu­
sive title to the suit property on the basis 
of the family settlement, and the trial 
Court had upheld that claim presumably 
on the basis that the allotment of the 
suit property was joint and that the 
plaintiffs as survivors are entitled to have 
the benefit of the entirety of the property 
on the death of the second defendant. 
But the lower appellate Court took the 
view that there is no question of survi-

1. I.L.R.42 Mad. 523 : 46I.A.72 : 36 M.L.J. 
493 : A.I.R. 1918 P.C. 196.

2. (19661 1 S.G.J. 61 : (1965) 3 S.G.R. 841 : 
A.I.R. 1966 S.G. 323 .
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'vorsfiip arising'even if the allotment has 
been made jointly in favour of the plain­
tiffs and the second defendant in the family 
settlement and that the plaintiffs as well 
as defendants i and 3 are entitled to 
succeed to the second defendant’s i/3rd 
share in the suit property. It therefore 
held that the plaintiffs are entitled only 
to a 5/6th share in the suit property. 
The lower appellate Court has stated that 
the plaintiffs can also succeed to the 
second defendant’s share as heirs along 
with defendants x and 3 even though it 
has held earlier that the marriage of the 
second defendant with the first plaintiff 
is void and therefore the second plaintiff 
is only an illegitimate child of the second 
defendant. . It is not clear as to how the 
lower' appellate Court proceeded to con­
sider the plaintiffs as heirs of the second 
defendant for the purpose of inheritance. 
Before me it is not disputed that the first 
'plaintiff will not be a heir of the second 
defendant as her marriage with the 
second defendant is void. The learned 
Counsel--for-the respondents would how­
ever contend that even if the first plaintiff’s 
marriage with the second defendant is 
void, the second plaintiff bom of such 
void marriage will be taken to be legiti­
mate in view of section 16 of the Hindu 
Marriage Act, hereinafter referred to as 
the Act.. But the learned Counsel for 
the appellants would contend that on a 
strict construction of the said section it is 
only when there is a decree of nullity 
in respect of a marriage under section 11 
or section 12 of the Act the child begot­
ten or conceived before that decree, can 
be considered to be a legitimate child of 
the parties to the marriage and not in a 
case where a decree of nullity had not 
been passed and that the operation of that 
section should be confined only to cases 
where the Court has granted a decree of 
nullity. Section 16 of the Act is as 
.follows:

“Where a decree of nullity is granted 
in respect of any marriage under 
section 11 or section 12, any child 

1 begotten or conceived before the decree 
is made who would have been the legi- 

• timate child of the parties to the mar­
riage if it had been dissolved instead 

' of having been declared null and void 
or annulled by a decree of nullity shall

be deemed to be their legitimate child 
notwithstanding the decree of nullity:

Provided that nothing contained in this 
section shall be construed as conferring 
upon any child of a marriage which 
is declared null and void or annulled 
by a decree of nullity any rights in or 
to the property of any person other than 
the parties in any case where, but for 
the passing of this Act, such child 
would have been incapable of possess­
ing or acquiring any such rights by 
reason of his not being the legitimate 
child of his parents”.

The learned Counsel for the appellants 
appears to be right when he says- that the 
language employed in section 16 is such 
that while children bom of void mar­
riage will be legitimate if a decree of 
nullity had been granted under section 
11, they will' be illegitimate if no 
decree of nullity had been granted. But 
that certainly cannot be the legislative 
intention. The wording of section 16 
so far as it is relevant to a marriage void 
under section 11 leads to an anomalous 
and startling position which could have 
hardly been contemplated by the Legis­
lature. ' The position and status of child­
ren of void marriage should obviously 
be the same whether the marriage is 
declared a nullity under section 11 or 
otherwise. It is seen that the Legislature 
has borrowed in this section the language 
of section 9 of the Matrimonial Causes 
Act, 1950, which deals with the legiti­
macy of children of only voidable mar­
riages and does not refer to children of 
marriages void ipso jure and made the 
section applicable to cases of both 
voidable and void marriages annul­
led by a decree of Court. Though the 
language of the section is more appro­
priate to voidable marriages, it has been 
applied to void marriages as well, presu­
mably with the object of ensuring that 
where a marriage was in fact solemnised 
but was void for any of the grounds 
mentioned in section n, the children of 
such marriage should not be bastardised 
whether a decree of nullity is passed or 
not. But the above obvious intention 
of the Legislature has not been duly 
carried out by a proper wording of the 
section. As pointed out by the learned 
Counsel for the appellants, the language



II] AYYASAM^ GOUNDER V.

of the section is so plain and unambiguous 
and it would be straining the language 
beyond permissible limits to say that the 
children bom of void marriages are 
legitimate even in cases where a decree of 
nullity had not been gi anted. If a 
third party successfully challenges the 
validity of the marriage in other proceed­
ings on the ground that it is void by 
operation of section u, the children of 
such a marriage would still be illegitimate 
as the deciee of nullity has not been 
granted at the instance of either of the 
parties by invoking the provisions of the 
Act. In view of the language of the 
section being plain and unambiguous, 
it is not possible for the Court to con­
strue the same in a different manner 
having in mind the presumed intention 
of the Legislature even if it appears to 
be obvious. I am, therefore, of the view 
that this is a casus omissus which the 

' Courts cannot reach for no canon of 
construction will permit the Court to 
supply what is clearly a lacuna in the 
statute and it is for the Legislature to set 
right the matter by a suitable amendment 
of the section. I also find that in a 
decision of this Court in Gouri Animal v. 
Thulasi Ammal1, it has been held that 
a decree of nullity cannot be passed after 
the death of one of the spouses and a 
child bom of a marriage of which nullity 
was sought but'could not be granted in 
view of the death of one of the spouses 
is not entitled to the benefit of section 16. 
Therefore, on the language of section 16 
as it stands today, it is not possible for 
me to hold that the second plaintiff is 
a legitimate child of the second defendant. 
Thus both the plaintiffs not being the 
legal heirs of the second defendant, they 
cannot claim any interest in the i /3rd share 
left by the second defendant in the suit 
property and the first and third defendants 
being admittedly the legal heirs, they 
will be entitled to succeed to that 1 /3rd 
share. The decree and judgment of 
the lower appellate Court have, therefore, 
to be modified to the effect that the 
plaintiffs will be entitled to a 2/3rd share 
in the suit property.

11. The result is the second appeal is 
allowed in part to the extent indicated

1. 75 L.W. 559 : A.I.R. 1962 Mad. 510.
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above. There will, however, be no 
order as to costs. No leave.
P.S.P. -----------  Appeal allowed.

n/« J

IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.

* P

Present:—S. Maharajan, J.

Ayyasamy Gounder .. Appellant*

v.

Nachimuthu Gounder .. Respondent.

Execution proceedings—Civil Procedure Code 
(F of 1908), section 5—Arrest of judgment- 
debtor ordered on finding that he had means to 
pay—Execution Petition terminated on ground 
of judgment-debtor not being found—Validity— 
Fresh execution petition only a continuation of 
the earlier one—No need for fresh enquiry for 
ordering arrest.

Where after due enquiry the Court passed 
an order against the judgment-debtor 
directing his arrest after following the 
procedure laid down in section 51, Civil 
Procedure Code, and the judgment-debtor 
did not challenge the order, the .order 
became binding and final. [Para. 1.]

Where the directions for the arrest of the 
judgment—debtor could not be completed 
as the judgment-debtor could...not be 
found and the Execution Petition was 
dismissed without granting an oppor­
tunity to the decree-holder to pay batta 
again so that a fresh warrant may issue 
against the judgment-debtor, the order 
of dismissal is .indefensible. [Para, i.]

A fresh execution petition for the arrest 
of the judgment-debtor filed’ without 
any marked lapse of time from the date 
of the original order directing"'such 
arrest must be regarded, in the cir­
cumstances of the case, as a continua­
tion or revival of the earlier execution 
petition, particularly when no fresh cir­
cumstances had, in fact, arisen or inter­
vened between the date of the second 
execution petition such as to justify, the 
judgment-debtor in asking for another 
opportunity to prove lfis non-liability 
for arrest. [iPora. 2.]

*A.A.A.O.No.5 of 1973. 1 8th October, 1973-
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Obiter dicta of A. S. Panchapakcsa 
Aiyar, J., in Kotka Venkatasubba Rao v. 
Mageti Sreeramulu, A.I.R. 1949 Mad. 
470 : (1948).« M.L.J. 648, not followed.

Cases referred to :
Kotka Venkatasubba Rao v. Mageti 
Sreeramulu, (1948) 2 M.L.J. 648 .: A.I.R.

' 1949 Mad. 470 ; Gopiekand v. Smt. 
Brahmo Devi, A.I.R. 1968 Delhi 101.
Appeal against the Order of the Court 
of the Subordinate Judge, Udumalpet, 
dated 39th November, 1972 and. made in 
C.M.A. No. 43 of, 1972 (E.P. No. 153 of 
1971 in O.S. No/ 1835 of 1970 on the 
file of the Court -of .the District Munsif, 
Pollachi).
M V. Ghandran, for Appellant.

T. R. Rajagopalati and T. R. Rajaramani 
for Respondent.

The Court delivered the following
Judgment.—This appeal arises in the 
following circumstances. The appellant, 
Ayyasamy Gounder is the judgment- 
debtor in O.S. No. 1835 of 1970 on the 
file of the District Munsif’s Court,
Pollachi.- On 30th March, i97°> 
Nachimuthu Gounder, the respondent 
herein, obtained a decree for Rs. 1,633-50 
against the ' appellant. No payment 
was made towards the decree and on 14th 
September, 1971, the decree-holder filed 
E.P. No. 153 of 1971 under Older 21, 
rule 11 [2), Civil Procedure Code,
praying for the arrest of the judgment- 
debtor. Notice of this E. P. was ordered 
and the judgment-debtor was served. As 
he remained ex parte on 2nd November, 
1971, arrest was ordered. Thereupon, 
the judgment-debtor engaged Counsel 
and filed a petition to set aside the ex 
parte order passed on 2nd November, 
1971. This ex parte order was set 
aside and the judgment-debtor granted 
time to file his counter to E.P. No. 153 
of 1971. He filed his counter, in which 
he contended that he had' no means to 
pay the decretal amount and that he had 
in his. possession only a small house in 
Sikkalampalayam village, which was 
under a mortgage for Rs. 1,000. The 
Court posted the matter for enquiry. 
The judgment-debtor examined himself 
as R.W. 1 during the enquiry and the

JOURNAL REPbRTS ■. . [1974

decree-holder examined himself as P.W. i; 
After hearing arguments, the Court below 
passed an order on 20th January, 1972, 
allowing the petition of the decree-holder 
with costs and directing the judgment- 
debtor to be arrested by 7th. February, 
1971. The order contains a full' dis­
cussion of the plea of the judgment- 
debtor on the merits and a finding to 
the effect that though he had the means 
to pay the decretal amount, he was 
purposely evading payment thereof, Be 
it noted, that this finding was arrived 
at after following the procedure laid 
down in section 51, Civil Procedure Code. 
The judgment-debtor did not challenge 
this order. The order therefore became 
binding and final. What transpired 
after the date of the order now becomes 
relevant. The order was passed, as I 
have said, on 20th January, 1972, direct­
ing the arrest of the judgment-debtor by 
the 7th February, 1972. On 7^ 
February, 1972, the E.P. was taken up 
and the following endorsement mad.e 
under the initials of the District Munsif 
“J. D. not found; E.P. dismissed”. If 
the judgment-debtor was not found, it 
was due to no fault on the part of the' 
decree-holder and the Court ought to 
have granted an opportunity to the 
decree-holder to pay batta again, so that 
a fresh warrant might issue for the arrest 
of the judgment-debtor. Evidently, the 
Court was in a hurry to close the 
E. P. purely for statistical purposes and 
without any regard for the interests of the 
decree-holder, who was anxious to pay 
batta and get the order of arrest passed 
on 20th January, 1972', executed. In 
fact, on 8th February, 1972, the decree- 
holder, who came to know about the 
dismissal of the E.P. filed a fresh petition 
(E.P. No. 34 of 1972) praying for the 
arrest of the judgment-debtor. In 
pursuance of this E. P. notice of arrest 
was again issued to the judgment-debtor, 
who appeared by Counsel on 6th March, 
1972, and after getting repeated adjourn­
ments for filing a counter, ultimately 
filed a counter on 12th April, 1972, 
■repeating the same objections as he had 
raised in his counter to E.P. No. 153 of 
1971. The Court below again adjourned 
the matter for enquiry. An enquiry was 
held on 25th July, 1972 and neither party 
would appear to have offered any evidence 
on that day. The learned District
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Munsif therefore heard the arguments of 
hoth the parties and reserved orders on 
25th July, 1972. On 29th July, 1972, he 
passed a speaking order in which he held 
that the judgment-debtor had the means 
to pay the decretal amount, and he 
consequently directed the arrest of the 
judgment-debtor by 10th August, 1972. 
In coming to this conclusion, the learned 
District Munsif was influenced by two con- 
siderations, viz. : (1) that the judgment- 
debtor had put forth the same conten­
tions as as he did inE.P. No. 153 of 1971 
and the same had been negatived and his 
arrest' ordered ; and (2) even in his 
counter to E.P. No. 34 of 1972 the judg­
ment-debtor had admitted that he owned 
a house, though he contended without 
producing the mortgage deed that it had 
been mortgaged for Rs. 1,000. This 
contention according to the learned 
District Munsif lacked bona fides. This is 
in short the basis of the order against 
which the ’ judgment-debtor preferred 
an appeal, C. M. A. No. 43 of 1972 on the 
file of the sub-Court, Udumalpet. 
This appeal was dismissed with costs. 
The appellant’s request for a remand 
was refused on the ground that more than 
sufficient opportunity had been given to 
him to lead evidence and that there was 
no record to indicate that the appellant 
wanted to adduce any evidence or that 
the executing Court refused to grant him 
a chance to lead evidence. It is against 
this order that the present appeal has been 
filed.

a. Learned Counsel for the appellant 
strongly relies on what I consider to be 
obiter dicta occurring in the decision of 
A. S. P. Ayyar, J., in Kotha Venkatasubba 
Rao v. Majeti Sreeramulu1. In that case, 
the judgment-debtor pleaded that he had 
no means to pay the decretal debt. But 
the executing Court simply rejected that 
contention without recording the reasons 
contemplated in section 51, Civil 
Procedure Code, and without finding posi­
tively that the judgment-debtor had, since 
the date of the decree, the means to pay 
the amount of the decree or some sub­
stantial part thereof and had refused or 
neglected to pay the same, or that, after 
the institution of the suit in which the 
decree was passed, he had dishonestly

1. (1948) 2 M.L.J. 648: A.I.R. 1949 Mad. 470

transferred, concealed or removed any 
part of his property, or committed any 
other act of bad faith in relation to his 
property within the meaning of section 
51 (a) (2), and (b), or that he was likely 
to abscond, or leave the jurisdiction of the 
Court within the meaning of section 
51 {a) (1). It was urged for the decree- 
holder in that case that the judgment- 
debtor was on a former occasion ordered 
to be arrested and that full reasons had 
been then given by the Court for his 
arrest and that was why the lower Court 
failed to give reasons for its order upon 
the fresh E.P. filed on the subsequent 
occasion. The learned Judge rejected 
this contention on the ground that the 
Court acted without jurisdiction in 
ordering the arrest of the judgment- 
debtor without recording its reasons under 
section 51, Civil Procedure Code. This 
is the ratio decidendi of that ruling. But, 
while laying down that ratio the learned 
Judge went, if I may say so with respect, 
beyond the necessities of the situation 
to make the following remarks by way of 
obiter. “My view is that reasons must 
be given every time a man is ordered to be 
arrested, and in every proceeding where he 
is ordered to be arrested, even if it is on 
the same day, for, cases differ, and much 
depends on lapse of time also. The 
Legislature has thought fit to order 
arrest and detention of civil debtors in 
jail only where the conditions prescribed 
in section 51 of the Civil Procedure Code, 
are strictly satisfied. The lower Court 
did not even say that it was relying on the 
reasons already given. It therefore acted 
without jurisdiction in ordering the arrest 
of the petitioner without recording its 
reasons under section 51, Civil Procedure 
Code.” The obiter dicta would appear 
to indicate that if the lower Court had 
said that it was relying on the reasons 
given in the previous order, the learned 
Judge might have held that it had com­
plied with the provisions of section 51, 
Civil Procedure Code. Howevei, the 
facts of this case are different and there 
has been no marked lapse of time between 
the date of the original order and the 
date on which the second E. P. was filed. 
As I have already observed, the original 
order dated 20th January, 1972, had fully 
discussed the reasons for directing the 
arrest of the appellant and that order was 
passed after giving ample opportunity to
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the judgment-debtor to lead evidence in 
accordance with the procedure laid down 
in section 51, Civil Procedure Code. 
Even learned Counsel for the appellant 
does not attack the earlier order on the 
ground of any procedural irregularity, 
though he complains that the reasoning 
contained in that order is unsound. In 
pursuance of the said order the decree- 
holder paid batta for arrest of the judg­
ment-debtor and the Court dismissed 
the E.P. because the judgment-debtor 
was not to be. found. This order of dis­
missal is indefensible and was obviously 
made for statistical, purposes and did 
not lawfully terminate the E.P. The 
ir. ability of the amin to get at the judg­
ment-debtor was not due to any default 
on the part of the decree-holder. If the 
decree-holder had failed to pay batta, 
the Court would have been justified in 
dismissing the E.P. But' the decree- 
holder did pay batta and would have paid 
batta again after the arrest warrant was 
returned for the reason that the judgment- 
debtor could not be found. But with­
out giving any opportunity to the decree- 
holder to pay batta, the Court proceeded 
illegally to dismiss the E.P. The very 
next day, after the dismissal of the E.P., 
the decree-holder filed the next E.P. 
praying for the same relief. The subse­
quent E. P. must be regarded in the 
circumstances merely as a continuation 
or revival of the earlier- E. P. and to serve 
as a reminder to the Court that though it 
had ordered the arrest of the judgment- 
debtor on the merits, the anrin of the 
Court had failed to carry out the order and 
therefore a fresh process for ■ the arrest 
of the judgment-debtor should issue. If as 
a result of an error committed by the 
Court the original E.P. was dismissed, I 
see no reason why the decree-holder should 
be penalised by having to face once more 
a de novo enquiry regarding the means of 
the judgment-debtor and by having to 
secure a repetition of the order already 
passed. It would,, in my view, be a 
wasteful and needless ritual in the cir­
cumstances of this case to issue notice 
again to the judgment-debtor, and enable 
him to raise and establish the plea which 
had already been judicially considered 
and rejected. No fresh circumstance 
had, in fact, arisen or intervened between 
the date of the order of arrest and the 
date of the second E.P., such as to justify

the judgment-debtor in asking for another 
opportunity to prove his non-liability 
for arrest. Learned Counsel for the 
judgment-debtor says that even if the 
second E.P. is to hie regarded as a con­
tinuation or revival of the earlier E.P. 
still inasmuch as a fresh order for arrest 
is asked for, the procedure laid down in 
section 51, Civil Procedure Code, must 
be gone through again. I am unable 
to agree. The procedure had been gone 
through in the earlier petition and an 
order directing the arrest of the judgment- 
debtor had been passed and that order 
had not been challenged either by way of 
review or in appeal. The second E.P. is, 
as I have said, merely a continuation of the 
proceedings in the earlier E.P. and it 
gives the Court an opportunity to rectify 
its error in having dismissed the earlier 
E.P. for no fault whatever of the decree- 
holder. The second E.P. must therefore 
be regarded merely as a request to the 
Court to carry out the order, which it had 
already passed, by issuing a fresh arrest 
warrant and directing the amin or the 
process server of the Court-to arrest the 
judgment-debtor in accordance with the 
earlier order. However, what happened 
in the Court below was that the second 
E.P. was wrongly regarded as an indepen­
dent E.P. and notice was ordered again 
to the judgment-debtor, who filed a 
counter again and repeated the contention 
that he was not liable to be arrested. 
However, he failed to adduce any evi­
dence, with the result that his contention 
was overruled by both the Courts below. 
The procedure adopted by the Executing 
Court may be exposed to the objection 
that it is not strictly in accordance' with 
section 51, Civil Procedure Code. But 
in the view I have taken of the subse­
quent E.P., this objection would have no 
substance. The Courts below ought to 
have treated the second E.P. merely as a 
revival of the earlier E.P. and as a remin­
der to the Court of its duty to carry out 
its own order by issuing a fresh process 
for the arrest of the judgment-debtor in 
pursuance of the order dated 30th Janua­
ry, 1972 in which case neither a fresh 
notice to the judgment-debtor nor a fresh 
enquiry would be necessary. The conse­
quence is the appeal fails and it will stand 
dismissed with costs.
3. Learned Counsel for the appellant 
says that the obiter dicta of A.S.P. Ayyar, J.,
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have been followed with certain qualifi­
cations by the Delhi High Court in 
Gopichand v. Smt. Brahma Devi\ and that 
consequently he may be granted leave to 
prefer a Letters Patent Appeal. Leave 
granted.
P.S.P. ------------ Appeal dismissed.

IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.

Present:—K.N. Mudaliyar, J.

The Corporation of Madras by its 
Commissioner .. Petitioner* *
v.

P.G. Arunachalam .. Respondent.

Civil Procedure Code CV of 1908), Order 47, 
rule 1—Review of judgment—Decision not 
brought to notice of Court due to inadvertence— 
Whether ground for review.

The plea- of “inadvertence” is not a 
ground within the meaning of Order 47, 
rule 15 Civil Procedure Code, for review­
ing the order of the High Court.

[Para. 2.]

Case referred to :

L. Sivanarayana Das v. Corporation of 
Madras, Writ Appeal No. 188 of 1967.
Application, under section 114 and Order 
47, rule 1 of the Civil Procedure Code, for 
review of the Judgment of the High Court, 
dated 23rd August, 1973 in W.P. No 
230 of 1971 presented to the High Court 
under Article 226 of the Constitution of 
India to issue a writ of certiorari calling 
for the records in E.D.C. Ci/1873/68 
dated 10th November, 1969 on the file 
of the Respondent. The Commissioner, 
Corporation of Madras and quash the 
said order.

Stanislas for Thillai Villalan, for Petitioner. 
The Court made the following
Order:—The petitioner prays for review 
of the judgment of this Court made in 
W.P. No. 230 of 1971 dated 28th August, 
1973-

1. A.I.R. 1968 Delhi 101.
*Rev. Writ M.P. No. 9117 of 1973 

in W.P. No. 230 of 1971. 19/A October, 1973.

*. The ground on which the petitioner 
seeks to get the order in question reviewed 
is set out here below:

“The petitioner further submits that 
- due to inadvertence, the Respondent 
in the Writ Petition was not able to 
produce the above mentioned unreport­
ed decision on the date of hearing 
of the writ petition. The Respondent 
did not urge anything against any pro­
cedural aspect of the enquiry. Hence if 
the decision had been placed before 
this Hon’blo Court, the Writ Petition 
should have been dismissed.”

Admittedly, the judgment of the Division 
Bench (Veeraswami, C.J., and Gokula- 
krishnan, J.,) in L. Sivanarayana Das v. 
Corporation of Madras represented by its 
Commissioner and another* has not' been 
brought to my notice. The petitioner 
pleaded “inadvertence” for his not pro­
ducing the judgment of the Division 
Bench. I am afraid, under Order 
46, rule 1 “ in advertence” is not 
a. §yound- The judgment of the 
Division Bench was delivered as early 
as 15th July, 1969, and it is significant 
to notice that the petitioner was the first 
respondent in that case. -The res­
pondent in W.P. No. 230 of 1971 (the 
review petitioner) was possessed of the 
knowledge of the existence of the judgment 
of the Division Bench since 1969. The 
plea of “inadvertance” is not a ground 
within the meaning of Order 47, rule 1 
for reviewing the order of this Court. 
Petition dismissed. ;

S.J. -----;------ Petition dismissed.

1. W.A-No. 188 of 1967.
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IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.

(Special Original Jurisdiction.)

Present :—T. Ramaprasada Rao, J.

Thavasikani Nadar .. Petitioner*

o.
The Election Commissioner (Prin­
cipal District Munsif of Ambasamu- 
dram), Ambasamudram Village and 
Taluk, Tirunelveli District and 
another • • Respondents.

the general principles and the normal 
provisions which would enable under 
similar circumstances a civil Court to 
excuse the delay will not apply to an elec­
tion Court. [Para. 8.]

Cases referred to:—
Parthasarathy v. Koteswara Rao, I.L.R. 
47 Mad. 369 : 46 M.L.J. 201 : A.I.R. 1924 
Mad. 561 ; Rathnam Pillai y. Sellappa Red- 
diar, (1963) 2 M.L.J. 381 ; Venkateswara 
Rao v. Narasimha Reddi, (1969) 2 S.C.J. 
505 : (1970) 1 M.L.J. (S.C.) 8 : (1970) 
1 An.W.R. (S.C.) 8 : (1969) 1 S.C.R. 
679.

(A) Constitution of India (1950), Article 226 
—Rinding of fact by election Court under the 
Tamil Nadu Panchayats _ Act—Cannot be 
interfered with in writ petition.
(B) Tamil Nadu Panchayats Act [XXXV of 
-1958) —Rules for elections—Election peti­
tion—Relay ■ in fling ■ of—Election Commis­
sioner if has power to condone the delay;
-—Applicability of section 5, Limitation 
Act.

The rules framed for the propose of trying 
an election dispute arising under the 
.Tamil Nadu Panchayats Act, do not 
provide for excusing.the delay in the 
presentation of an election petition. 
No doubt the election rules do not ex­
pressly exclude the application of sec­
tion 5 of the. Limitation Act. In such 
circumstances the District Munsif, who 
is the Election Commissioner, if he was 
acting as a civil Court might have pro­
bably exercised his discretionary juris7 
diction and entertained the application, 
but as the trial of an election petition 
is not given to an ordinary civil Court 
but to a named individual as presona 
designata namely, the District Munsif, 
of a particular place the general _ dicta 
that in the absence of any prohibition 
under the Act under which the Court 
is functioning, the general enabling pro­
visions under the Limitation Act could 
be attracted is not available to such a 
Tribunal. [Para. 7.]

In the absence of any special provisions 
enabling the Election Commissioner to 
excuse the delay in the presentation of 
an election petition, tire invocation of

* W.P. No. 1446 of 1971. 26«/i July, 1973.

Petition under Article 226 of the Consti­
tution of India, praying that in the cir­
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records relating to the order of the 1st 
Respondent'made in I.A. No. 41 of 1970 
in Election O. P. No. 51 of 1970 on the 
file of the Election Commissioner (Prin­
cipal District Munsif of Ambasamudram), 
•Ambasamudram dated 25th March, 
1971 and quash the said order and 
made therein.
J. Samuel, for Petitioner.

K. Hariharan and S. Gopalarathnam, for 
Respondents.
The Court made the following
Order :—The proceedings in this writ 
petition arise out of an order passed by 
the District Munsif, Ambasamudram, 
as an Election Commissioner, consti­
tuted, under the provisions of the. Tamil 
Nadu Panchayats Act, 1958. An .elec­
tion was held to choose the Chairman of 
the Panchayat Union, Kalakad on, 13 th 
August, 1970. The petitioner and the 
respondent were the contestants. The 
respondent secured nine votes and the 
petitioner eleven votes. The petitioner 
was declared elected as the Chairman. 
The respondent apparently desired to 
file an election petition. Under the rules, 
an election petition had to be filed within 
15 days from the date of declaration of 
the result of the election. The elec­
tion petition was filed on 27th November, 
1970, nearly three months after the expiry 
of the prescribed period of limitation. 
When the respondent filed such an appli 
cation before the Election Commissioner
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and pleaded that his failure to file 
the election petition in time was not 
wilful and that he was prevented, from 
sufficient cause f-om filing1 it in time. The 
reasons given by the respondent for filing 
the election petition beyond the pres­
cribed time were accepted as bona fide 
reasons and the delay in the presentation 
of the election petition was excused by 
the election Court. The petitioner as 
the respondent in the election petition 
stated that the election petition was 
not maintainable, as section 5 of the 
Limitation Act does not apply to such 
petitions and that the election Court was 
persona designata and, therefore, unless 
there was an express power conferred 
under the Tamil Nadu Panchayats 
Act or the election rules made thereunder, 
the Election Commissioner (the District 
Munsif) as persona designata had no juis- 
jurisdiction to excuse the delay.

a. On the first question the Election 
Commissioner agreed that there was 
sufficient cause which prevented the 
respondent from filing the election peti­
tion in time. Exercising jurisdiction 
under Article 226 of the Constitution, 
I am not inclined to interfere with the 
finding on merits rendered by the Elec­
tion Court. But the more important 
point is, whether the Election Court which 
designated as a tribunal persona designa­
ta had the power to entertain an applica­
tion for excusing the delay in the presen­
tation of an election petition.
j. The Election Commissioner was of 
the view that Section 5 of the Limitation 
Act would apply and that he had the 
requisite jurisdiction. It is as against 
this part of the order that the petitioner 
is aggrieved.
4. The Election Court relying- upon 
certain decisions cited by the respondent is 
of the view that any pleading presented 
before a tribunal which is persona desi­
gnata but after the prescribed period of 
time, can be entertained by invoking 
section 5 of the Limitation Act read with 
section 29 (2) thereto. If a tribunal is 
specially designated as a persona designata 
then it is always understood ■ that the 
person pointed out or described indi­
vidually as the tribunal is the person 
who is to sit in judgment. As pointed, 
out by the learned author Osborne in

his ‘ A concise Law Dictionary ’ a persona 
designata means f‘a person pointed out or 
described as an individual, as opposed 
to a person ascertained as a member of 
class, or as filling a particular' character.”
5. A Full Bench of our Court in Paitha- 
sarathy v. Koteswara Rao1, pointed out that 
the jurisdiction of the High Court under 
section 115 of the Code of Civil Proce­
dure to revise the orders decided by a 
Judge designated as persona designata 
depends on whether the Judges therein 
referred to are acting as Courts, or acting 
merely as persona designata, that is to say, 
persons selected to act in the matter 
in their private capacity and not in their 
capacity as Judges. Thus, it is clear 
that the phrase ‘persona designata’ is a 
pointer to the situation that it is a parti­
cular person that is referred to as the ad­
judicator and his power and jurisdiction 
is not to be judged by the office or the 
class to which he belongs. He acts as 
directed by the legal authority under 
which he is created. He being a crea­
ture of a particular statute, he has to 
look to the provisions of such a statute 
for exercise of his power as such a tri­
bunal Out cannot overstep the periphery 
of such a peculiar jurisdiction specially 
conferred on him. As pointed out by
5. Ramachandra Iyer, C. J., in Rathnam 
Pillai v. Sellappa Reddiar2, the Election 
Commissioner (District Munsif) is not 
regarded as an ordinary civil Court with 
the trappings or right of appeal and right 
of revision. As the hummings of a civil 
Court are conspicuously absent- in the 
tribunal designated as persona designata 
he has to strictly follow the procedure 
prescibed by the statute or the rules 
made thereunder under which his office 
itself is created.
6. Under similar circumstances, but 
while dealing with the Representation 
of the People Act of 1951, the Supreme 
Court in Venkateswara Rao v. Narasimha 
Reddi3, said that it is well settled that an 
election petition stands on a footing 
different from a civil proceeding and 
that the trial of such a petition and the 
powers of the Court in respect thereof

1. 46M.LJ.20l : I.L.R.47Mad. 369 A.I.R. 
192 Mad. 561. •
'2.' (1963)2M.L.J.381.
3. (1969) 2S.G.J.505:(1970) 1 M.L.J. (S.G.) 

8: (1970J1 An.W.R (S.G.) 8: (1969) 1 S.C.R. 679.



46 THE MADRAS LAW JOURNAL REPORTS [1974

are all circumscribed, by the Act, and 
that the Limitation Act cannot apply to 
proceedings like an election petition, 
inasmuch as the Representation of the 
People Act is a complete and self contained 
Code which does not admit of the in­
troduction of the principles or the pro­
visions of law contained in the Indian 
Limitation Act. As the respondent was 
not represented, I requested Mr. S. 
Gopalarathnam to assist me as amicus 
curiae. In his usual manner Mr. 
Gopalarathnam, rendered considerable 
help to this Court to determine the 
limits of jurisdiction of a tribunal named 
as persona designata.
7. It is conceded by Mr. Gopalarathnam, 
that the rules framed for purposes of 
trying an election dispute arising under 
the Tami Nadu Panchayats Act, do not 
provide for excusing the delay in the 
presentation of an election petition. No 
doubt the election rules do not expressly 
exclude the application of section 5 of 
the Limitation Act. In such circums­
tances the District Munsif, who is the 
Election Commissioner in this case, if 
he was acting as a Civil Court .might 
have probably exercised his discretionary 
jurisdiction and entertained the applica­
tion , but as the trial of an election peti­
tion is not given to an ordinary civil Court 
but to a named individual as persona 
designata, namely, the Distinct Munsif of 
a particular place the general dicta that 
in the absence of any prohibition under 
the Act under which the Court in fun­
ctioning, the general enabling provisions 
under the Limitation Act could be at­
tracted is not available to such a tri­
bunal. If the Election Court is designa­
ted as persona designata it has a limited 
jurisdiction. It cannot expand such a 
special jurisdiction by invoking the 
principles of decency or convenience and 
ought not to sacrifice justice to notions 
of delicacy of its own.
8. In the absence of any special pro­
visions enabling the Election Commis­
sioner (the District Munsif ) to excuse 
the delay in the presentation of an elec­
tion petition, the invocation of the 
general principles and the normal pro­
visions which would enable under similar 
circumstances, a Civil Court to excuse 
the delay will not apply to an election 
Court,

9. The order, therefore, is completely 
without jurisdiction and has to be set 
aside. The writ petition is allowed. 
There will be no order as to costs.

10. I express my thanks to Mr. 
S. Gopalarathnam for the ready and wil­
ling help he gave enabling me to decide 
the question in issue.
V.K. ----- ------ - Petition allowed.

IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.

Present :—■A. Varadarajan, J.

M.A.H. Farook .. Petitioner*

v.

Kalikrishna Dass .. Respondent.

(A) Civil Procedure Code (V of 1908), section 
133 (1) (*), Order 16, rule 19 and Order 
26, rule 4 (1) (a)—Chief Minister of Pon­
dicherry—‘Application to be exempted from 
personal appearance and to be examined on 
commission—‘Tenability of claim.

(B) ‘State’ in section 133 Civil Procedure Code, 
if includes Union Territory —Meaning of 
expression Ministers of States■—■General 
Glauses Act (X of 1897), sections 3 and 4 
—Constitution of India (1950), Articles 
239, 246, 366, 367, 372 and 372-A— 
Interpretation.

A person who is not a witness cannot seek 
to be examined on commission under 
Order 16, rule 19, Civil Procedure 
Code. IPara. 4.]

An application by a defendant to exa­
mine himself on commission should be 
treated differently from an application 
by a plaintiff who could choose the 
forum for action unlike the defendant. 
A defendant cae claim under Order 26, 
rule 4 fl) (a) Civil Procedure Code to 
be examined on commission on the 
ground of distance. The fact that the 
petitioner is a defendant and the Court 
will not have the opportunity of observing 
his demeanour if he is examined on com­
mission is not a sufficient ground to dis­
allow the claim. \Para. 5.]

*G.R.P. No.3060, 13th September. 1973.
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Provisions of the Constitution cannot be 
interpreted in accordance with the Ge­
neral Clauses Act, 1897 as that Act has 
not been adapted for the interpretation 
of the Constitution because Article 367 
of the Constitution has not been amended. 
The provisions of the General Clauses 
Act have to be applied in the interpreta­
tion of the Civil Procedure Code and the 
expression ‘ Ministers of State’in section 
133 (1) \ix) of the Code, would, accor­
ding to section 3 (58) of the General 
Clauses Act, include the Chief Minister 
of Pondichenry, a Union Territory. 
Therefore, he could claim exemption 
under section 133 ofthe Code from per­
sonal appearance in Court. [Para. 6.]
He cannot,however, claim to be examined 
on a commission in his own house.

[Para. 8.]
Cases referred to :
SiibramanianChettiar, In re, (1954) 1 M.L.J. 
449 : A.I.R. 1955 Mad. 210 ; A. R. 
Lakshmana Chettiar v. Vadiveltt Ambolam, 
(1967) 1 M.L.J. 252 ; Viswanathan Chetty 
v. Somasundaram Chetty alias Nagappa 
Chetty, 46 M.L.J. 131 : A.I.R. 1924 
Mad. 541 ; S. K. Singh v. V. V. Giri, 
(1970) 2 S.C.J. 768 : A.I.R. 1970 S.C. 
2097; Advance Insurance Go., Ltd v. Gurudas- 
mal, A.I.R. 1969 Delhi 336 ; Kanniyan 
v. Income-tax Officer, A;I.R. 1968 S.C: 627; 
R. K. Sen v. Union, (1966) 1 S.G.R. 430 : 
A.I.R. 1966 S.C. 644.

Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the District 
Munsif of Ramanathapuram dated 7th 
December, 1972 and made in C. M. P. 
No. 1302 of 1973 in O. S. No. 173 of 
1970.
K. Parasaran, for Petitioner.
V. R. Gopalan, for Respondent.
The Court delivered the following
Judgment.—The respondent, a Mada- 
thipathi, filed the suit against the peti­
tioner and three others in the District 
Munsif’s Court, Ramanathapuram for 
the recovery of Rs. 750 from all the four 
defendants as the estimated cost of the 
Samprokshanam to be performed in 
Sri Ramanathaswami Temple at Rames- 
waram and for a permanent injunction 
restraining the first defendant, the

Executive Officer of the Temple, from 
allowing non-Hindus to enter the Tem­
ple ' beyond the third prakaram. The 
allegation in the plaint is that the first 
defendant and the other defendants 
took the petitioner, the fourth defendant, 
a Muslim, upto the gate of the sanctum 
sanctorum of the Temple on 2nd May, 
1970, honoured him by a parivattam 
and gave him vibhuthi and kunkumam 
holy Ganges water, and kodi theertham 
and kunkumam and that the petitioner 
threw the vibhuthi and kunkumam with 
contempt, used the Ganges water to rinse 
his hands and passed on the kodi theer­
tham to his Personal Assistant and by 
these acts desecrated the Temple and 
necessitated Samprokshanam. The 
petitioner admitted that he was honoured 
with parivattam and taken by the first 
defendant upto the Maha Mantapam 
of the Temple and given prasadams. He 
has denied that he threw away the 
vibhuthi and kunkumam and used the 
Ganges water for rinsing his hands, and 
has stated that he accepted the prasa­
dams given to him with due respect 
and reverence and passed them on to 
his confidential Assistant. He has pleaded 
in the written statement that the Govern­
ment of Tamil Nadu has passed a Govern­
ment Order lifting the prohibition against 
non-Hindus entering a Hindu Temple.

a. The petitioner, who is at present the 
Chief Minister of Pondicherry, filed 
the application, out of which this civil 
revision petition has arisen, under sec­
tion 133 and Order 26, rules 1 and 4 of 
the Code of Civil Procedure, for being 
examined on commission at his residence 
at Pondicherry on 15th December, 1972 
before his intended departure on . 16th 
December, 1972 to a foreign country. 
He averred in the affidavit that Pon­
dicherry is far away from the territorial 
jurisdiction of the District • Munsif’s 
Court, Ramanathapuram, that on account 
of pressure of work as Chief Minister 
of the State he was unable to attend the 
Court at Ramanathapuram for giving 
evidence and that it was just and ne­
cessary that he should be examined on 
commission. The respondent opposed 
the petition, contending that in these 
days of fast travel, no part ofthe country 
could be said to be far away from the 
jurisdiction of the lower Court, He
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Stated in his counter-affidavit that parties 
to the suit could not claim to be exa­
mined on commision. Regarding the 
alleged inability of the petitioner to 
attend the Court at Ramanathapuram 
on account of pressure of work, he con­
tended that when the petitioner could 
go to foreign country he could very well 
come to the Court at Ramanathapuram 
for giving evidence. He further con­
tended that it would not be possible for 
the Court to appreciate the petitioner’s 
evidence in the proper perspective if he 
was not examined in Court. He ap­
prehended danger to the person of him­
self and that of his advocate from certain 
political elements in Pondicherry in the 
event of their visiting Pondicherry’ m 
connection with the exmination of the 
petitioner on commission.

3. The learned District Munsif de­
clined' to accept the respondent’s case 
that there would be any danger to the 
person-of himself and. that of his advocate 
if they visited Pondicherry in connection 
with the examination of the petitioner 
on commission. Nevertheless, he ex­
pressed the view that having regard to 
the status of the petitioner, the respon­
dent’s advocate might not lie quite free 
to cross-examine the petitioner at Pon­
dicherry as well as he could do in the 
Court at Ramanathapuram. Relying 
upon the decision of this Court in 
Subramanian Chettiar, In re1, and A. R. 
Lakshmana Chettiar v. ■ Vadivelu Ambalam2, 
the learned District Munsif rejected the 
argument advanced on behalf of the 
petitioner that the demeanour of the 
witness is not of much importance. _ He 
expressed the view that the petitioner 
could not claim the - exemption under 
section 133 of the Civil Procedure Code, 
except in cases in which he is sued in his 
official capacity for anything done in 
discharge of his duties as the Chief 
Minister of Pondicherry and has observed 
in his order that the inconveniencp and 
expenses that the respondent would be 
put to if the.petitioner had to be exa­
mined on commission at Pondicherry 
could not'be overlooked. In this view, 
he dismissed the petition with costs.

1. (1954) 1 M.L.T.449: A.I.R. 1955 Mad. 210.
2. (1967) 1 M.L.J. 252.

4. The learned Counsel for the peti­
tioner stated that the distance between 
Pondicherry and Ramanathapuram is 
over 200 miles. It is only in the case of 
witnesses. Order 16, rule 19 [bj says :

“ No one shall be ordered to attend in 
person to give evidence unless he resides 
without such limits (local limits of the 
Court’s ordinary original jurisdiction) 
but at a place less than fifty or where 
there is railway or steamer communi­
cation or other established public con­
veyance for five-sixths of the distance 
between the place where he resides 
and the place where a Court is situate 
less than two hundred miles distance 
from tire Court-house.”

So, the petitioner who is not a witness 
cannot seek to be examined on commission 
under Order 16, rule 19, Civil Procedure 
Code as a witness on account of the dis­
tance between Pondicherry and Rama­
nathapuram.

5. The petitioner is the fourth defen­
dant in the suit and as such he could not 
have chosen the jurisdiction of the lower 
Court. The Court should deal with an 
application of a defendant to examine 
himself as a witness on commission as 
distinguished from an application by the 
plaintiff, vide Viswanathan Chetty v. So- 
masundaram Chetty alias Nagappa Chettyx. 
The defendant’s application should be 
treated differently and not like an appli­
cation by the plaintiff who could choose 
the forum for the action unlike the defen­
dant. Order 26, rule 4 (1) (a), says :

“ Any Court may in any suit1 issue a 
commission for the examination of 
any person resident beyond the local 
limits of its jurisdiction.”

Panchapakesa -Ayyar, J. in Subramanian 
Chettiar, In re2, repelled the contention 
that a commission should not have been 
issued to examine a party, and a defen­
dant, and has observed that a commission 
can be issued under the Code of Civil 
Procedure for the exmination of “ any 
person” including a defendant. There­
fore, the petitioner could claim, under 
the provisions of Order 26, rule 4 (1) [a),

1. 46M.L.J.131 : A.I.R. 1924 Mad. 541.
2. (1954) 1 M.L.J. 449; A.I.R. 1955 Mad.210.
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to be examined on commission haying 
regard to the distance. Dealing with 
the contention that it was necessary 
to examine the person in Court so 
that the Court might observe the de­
meanour, Panchapakesa Ayyar, J., has 
observed in that decision.

“ I cannot agree that this would ex­
clude the jurisdiction of the Court for 
issuing the commission. In all cases 
where a commission is issued, the 
Court cannot observe the demeanour 
of a. witness. The value of ‘ demea­
nour’ has been too much emphasized; 
demeanour is one of those subtle 
things which are important only when 
the evidence is evenly balanced. 
It also gives no opportunity for either 
side to cross-examine the Judge who 
observes the demeanour of the witness 
and acts on it. So it is one of those 
medieval reliefs, which, though they 
have some value, are not so important 
as to takeaway the rights under the 
Civil Procedure Code to issue a com­
mission in deservirg cases like this.”

Even in Viswanathan Chettfs casex, referred 
to above, where the defendant had been 
a resident of Rangoon with his family 
for many years, it has been observed by 
Krishnan, J., that the defendant should 
have been allowed to be examined on 
commission at Rangoon and that the 
watching of his demeanour which the 
lower Court had referred to in support 
of its order was' not a sufficiently strong 
ground for dragging the defendant all 
the way from Rangoon to Ramnad. 
Therefore, the fact that the petitioner 
is a defendant and that the Court will 
not have the opportunity to observe his 
demeanour if he is examined on com­
mission, is not a sufficient reason, for dis­
allowing the petitioner’s application for 
examination on commission. .
6. It has not been contended by the 
respondent that Pondicherry is not a 
State and that the petitioner cannot 
fall within the category, of “Ministers of 
States” mentioned in item [ix] in sec­
tion 133 (1) of the Civil Procedure Code, 
which says that the persons mentioned 
in that sub-section shall be entitled to 
exemption from personal appearance in

i. 46 M.L.J. 131 : A.I.R. 1924 Mad. 541.

Court. According to Article 1 of the 
Constitution j India is a Union of States 
and the territory of India shall, ac­
cording to clause 3 of that Article, 
comprise the territories of the States, the 
Union territories specified in the First 
Schedule and such other territories as 
may be acquired. This is after the sub­
stitution of the original clause (2) of 
Article 3 by the present clause (2) by 
the Constitution (Seventh Amendment) 
Act, 1956, Article 366 (30) of the 
Constitution defines what a Union ter­
ritory is, and says :

“ Union territory means any Union 
territory specified in the First Schedule 
and includes any other territory . com­
prised within the territory of India but 
not specified in that schedule.”

Entry 6 in Part II of the First Schedule 
to the Constitution says that Pondicherry 
is a Union territory and that it comprises 
“the territories which immediately before 
the sixteenth day of August, 1962, were 
comprised in the French Establishments 
in India known as Pondicherry, Kari- 
kal, Mahe and Yanam.” Article 367 (1) 
of the Constitution says :

“ Unless the context otherwise re­
quires, the General Clauses Act, 1897, 
shall, subject to any adaptations and 
modifications that may be made 
therein under Article 372 apply for 
the interpretation of this Constitution 
as it aplies for the interpretation of an 
Act of the Legislature of the Dominion 
of India.”

Article 372 (2) says :
“For the purpose of bringing the pro­
visions of any law in force in the ter­
ritory of India into accord with the 
provisions of this Constitution, the 
President may by order make such ada­
ptations and modifications of such 
law, whether by way of repeal or 
amendment, as may be necessary or 
expedient, and provide that the law 
shall, as from such date as may be 
specified in the order, have effect sub­
ject to the adaptations and modifica­
tions so made, and any such adapta­
tion or modification shall not be ques­
tioned in any Court of law.”



50 THE MADRAS LAW JOURNAL REPORTS [1974

Article 372-A inserted by the Constitu­
tion (Seventh Amendment) Act, 1956, 
empowers the President to adapt laws 
and says :

“ (1) For the purposes of bringing the 
provisions of any law in force in India 
or in any part thereof immediately 
before the commen cement of the Cons­
titution (Seventh Amendment) Act,
1956, into accord with the provisions 
of this Constitution as amended by 
that Act, the President may by order 
made before the 1st day of November,
1957, make such adaptations and modi­
fications of the law, whether by way 
of repeal or amendment, as may be 
necessary or expedient, and provide 
that the law shall, as from such date 
as may be specified in the order, have 
effect subject to the adaptations and 
modifications so made, and any such 
adaptation or modification shall not 
be questioned in any Court of law.

(2) Nothing in clause (1) shall be 
deemed to prevent a competent legis­
lature or other competent authority 
from repealing or amending any law 
adapted or modified by the President 
under the said clause.”

The General Clauses Act has not been 
adapted for the interpretation of the 
Constitution, because Article 367 has 
not been amended and it has not been 
laid down that the General Clauses Act, as 
adapted or modified under any Article 
other than Article 372 will also apply to 
the interpretation of the Constitution. 
Before the 16th day of August, 1962, 
Pondicherry was comprised in the French 
Establishments in India known as 
Pondicherry, Karikal, Mahe and Yanam. 
Bhargava, J., has observed in S. K. S. 
Singh v. V. V. Giri1, in paragraphs 247 
and 248, thus :

“ Article 54, no doubt, lays down that 
all elected members of the Legis­
lative Assemblies of the States are to 
be included in the electoral college ; 
but the wocd “ States” used in this 
Article cannot include Union Ter­
ritories. It is true that, under Article 
367, the General Clauses Act applies 
for the interpretation of an Act of the

i. (1970) a S.G.J. 768: A.I.R. 1970 S.G. 2097.

Legislature of the Dominion of India; 
but that Act has been applied as it 
stood on 26th January, 1950, when the 
Constitution came into force, subject 
only to any adaptations and modifica­
tions that may be made therein under 
Article 372. The General Clauses 
Act, as it was in 1950 and as adapted 
or modified under Article 372, did not 
define “ State ” so as to include a 
Union Territory. The Constitution 
was amended by the Constitution 
(Seventh Amendment) Act, 1956, 
which introduced Article 372-A in the 
Constitution permitting adaptations 
and modifications of all laws which 
may be necessary or expedient for 
the purpose of bringing the provisions 
of the law into accord with the 
Constitution as amended by the Seventh 
Amendment Act, 1956. It was _ in 
exercise of this power under Article 
372-A that section 3 (58) of the
General Clauses Act was amended, so 
that, thereafter, “ States” as defined 
included Union Territories also. The 
new definition of “State” in section 
3(58) of the General Clauses Act as a 
result of modifications and adaptations 
under Article 372-A would, no doubt, 
apply to the interpretation of all laws 
of Parliament, but it cannot apply to 
the interpretation of the Constitution, 
because Article 367 was not amended 
and it was not laid down that the 
General Clauses Act, as adapted or 
modified under any Article other than 
Article 372 will also apply _ to the in­
terpretation of the Constitution. Since, 
until its amendment in 1956, section 
3 (58) of the General Clauses Act did 
not define, ‘ State ’ as including Union 
Territories for purposes ofinterpretation 
of Article 54, the Union Territories 
cannot be treated as included in the 
word ‘ State’.”

The second reason why it must be held 
that members of Legislatures of Union 
Territories cannot form part of the elec­
toral college under Article 54 is that 
that Article confines .the electoral college 
to members of Legislative Assemblies 
of the States and there are no Legislative 
Assemblies in the Union Territories. 
Under Article 168, for every State there 
is to be a Legislature which shall consist
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of the Governor, in certain States two 
Houses, and in some other States one 
House. The Article further lays down that 
where there are two Houses of Legislature, 
one is to be known as the Legislative 
Council and the other as the Legisla­
tive Assembly and, where there is 
only one House, it is to be known as the 
Legislative Assembly. On the face of 
it only members of Houses known as 
Legislative Assemblies under Article 168 
can be members of the Electoral College 
under Article 54. In the case of Union 
Territories, the provision for Legislatures 
is contained in Article 239-A, but that 
Article does not mention that any House 
of the Legislature created for any of the 
Union Territories will be known as a 
Legislative Assembly. All that that 
Article lays down is that Parliament may, 
by laW) create a body, whether elected 
or partly nominated and partly elected, 
to function as a Legislature for the Union 
Territory. Such a Legislature created

“ by Parliament is not a Legislative 
Assembly as contemplated by Article 
168 or Article 54. Members of Legis­
latures created for Union Territories 
under A-tide 239-A cannot, therefore, 
be held to be members of Legislative 
Assemblies of States.”

Therefore, the provisions of the Consti­
tution cannot be interpreted in accor­
dance with the General Clauses Act, 
1897. In Advance Insurance Company 
Limited v. Gurudasmal1, the learned 
Judges have held that section 3 (58) (b) 
of the General Clauses Act does not apply 
to the interpretation of the Constitution 
and hence the word “State” in Entry 
80 of List I cannot be construed to include 
“Union Territories”, relying on the de­
finition of “ State ” introduced therein 
by the adaptation of 1956. Therefore, 
although, under Article 239., save as 
otherwise provided by Parliament by 
law, every Union Territory shall be admi­
nistered by the President acting, to such 
extent as he thinks, fit, through an 
administrator to be appointed by him 
with such designation as he may 
specify, and, under Article 239-A. Par­
liament may by law create for any of the 
Union Territories of Goa, Daman and

I. A.I.R. 1969 Delhi 336,

Diu, Pondicherry and Mizoram, a body 
whether elected or partly nominated and 
partly elected, to function as a Legis­
lature for the Unin territory, or a Council 
of Ministers, or both with such consti­
tution, powers and functions, in each 
case, as may be specified in the.law, there 
is no distribution of legislative, power 
in the respective Union territories and 
Parliament has plenary power to legis­
late for those territories on any subject. 
Bachawat, J., who spoke for the Bench 
of the Supreme Court, ir Kanniyan v. 
Income-tax Officer*, has observed in that 
case, thus :

“ Parliament has plenary power to 
legislate for the Union territories with 
regard to ary subject. With regard 
to Union territories there is no distri­
bution of legislative power. Article 
246 (4) enacts that ‘Parliament has 
power to make laws with respect to 
any matter for any part of “the territory 
of India not included in a State not­
withstanding that such matter is a 
matter enumerated in the State List”. 
In R. K. Sen v. Union2, it was pointed 
out that having regard to Article 367, 
the definition of ‘ State’ in section 
3 (58) of the General Clauses Act, 
1897 applies for the interpretation of 
the Constitution unless there is any­
thing repugnant in the subject or 
context. Under that definition, the 
expression‘State’as respects airy period 
after the commencement of the 
Constitution (Seventh Amendment) 
Act, 1956 ‘shall mean a State 
specified in the First Schedule to 
the Constitution and shall include a 
Union territory’. But this inclusive 
definition is repugnant to the subject 
and context of Article 246. There, the 
expression ‘ State ’ means the States 
specified in the First Schedule. There 
is a distribution of legislative power 
between Parliament and the Legis­
latures of the States. Exclusive power 
to legislate with respect to the matters 
enumerated in the State List is 
assigned to the Legislatures of the 
State established by Part VI. There 
is no distribution of legislative power

1. A.I.R. 1968 S.G. 627.
2. (1966) r S.C.R. 430, 433 : A.I.R. 1966 

S.G. 644.
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with respect to Union territories. 
That is why Parliament is given power 
by Article 246 (4) to legislate even with 
respect to matters emumerated in the 
State List. If the inclusive definition of 
‘State’ in section 3 (58) of the General 
Glauses Act were to apply to Article 
246 (4), Parliament would have no 
power to legislate for the Union ter­
ritories with respect to matters enu­
merated in the State List and until 
a Legislature empowered to legislate 
on those matters is created under 
Article 239-A for the Union terri­
tories, there would be no Legislature 
competent to legislate on those matters; 
moreover, for certain territories such 
as the Andaman and Nicobar Islands 
no Legislature can be created under 
Article 239-A, and for such territories 
there can be no authority competent to 
legislate with respect to matters enu- 

. merated in' the State List. Such a 
construction is repugnant to the subject 
and context of Article 246. If follows 
that in view of Article 246 (4), Parlia­
ment has plenary powers to make laws 
for Union territories on all matters.”

Union territories are centrally adminis­
tered by the President acting through an 
Administrator. The learned author, Dr. 
V. D. Mahajan, has stated at page 150 of 
the Fourth Edition of the General Clauses 
Act, 1897, thus :

“ The Seventh Amendment of the 
Constitution in 1956, abolished Part B 
and Part C States and divided the 
territories of India only into two classes 
viz., territories of the States and the 
Union Territories. Consequently, the 
Adaptation of Laws Order, 1956 had 
to be issued under Article 372-A of the 
Constitution. However, the adapta­
tions made in the General Clauses Act 
under. Article 372-A were not to apply 
to the interpretation of the Constitution 
inasmuch as Article 367 (1) of the 
Constitution permits the use of the 
General Clauses Act, as adapted under 
Article 372 only for such purposes. It 
follows that the definition of State, as 
introduced in the General Clauses Act 
for the first time by the Adaptation of 
Laws Order, 1956, is not to be used 
to interpret the word ‘ State ’ as used 
in the Constitution. The existing defi­

nition of ‘ State ’ in section 3 (58) (b) 
of the General Clauses Act, is not, there­
fore, to be applied to the-interpretation 
of the Constitution at all for the pur­
poses of the cases before the Court.”

Therefore, it has to be found that Pondi­
cherry is not a State according to the 
Constitution. But, it will fall within the 
definition of ‘ State ’ under section 3 (58) 
of the General Clauses Act, which reads 
thus :
“‘State’—

(a) as respects any period before the 
commencement of the Constitution 
(Seventh Amendment) Act, 1956, 
shall' mean a Part A State, a Part B 
State or a Part C State ; and
(£) as respects any period after such 
commencement, shall mean a State 
specified in the First Schedule to the 
Constitution and shall include a Union 
territory.”

According .to section 4 of the General 
Clauses Act, 1897, the definitions in 
section 3 of that Act apply also, unless 
there is anything repugnant in the subject 
or context, to all Acts of the Governor- 
General in Council made after the third 
day of January, 1868, and to all Regula­
tions made on or after the fourteenth day 
of January, 1887. The Code of Civil 
Procedure is a Central Act which received 
the assent of the Governor-General on 
-the 21st day of March, 1908 and came 
into force on the first day of January, 
1909. Therefore, the provisions of the 
General Clauses Act, 1897, have to be 
applied in the interpretation of the Code 
of Civil Procedure. “Ministers of States”, 
falling in item (ix) in section 133 (1) 
of the Code of Civil Procedure, would, 
according to section 3 (58) of the General 
Clauses Act, include the Chief Minister 
of Pondicherry, a Union territory. There­
fore, the petitioner could claim exemption 
under section 133 of the Civil Procedure 
Code.'

7* The view of the learned District 
Munsif that the petitioner could claim 
the exemption under section 133 of the 
Civil Procedure Code only if he had sued 
in respect of anything done in his official 
capacity, cannot be accepted. There is 
nothing in that section to warrant such
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an inference and it is not open to the 
learned District Munsif to read more than 
what is contained in the section which 
says that “ Ministers of States ” shall be 
entitled to exemption from personal 
appearance in Court. Therefore, I find 
that the petitioner, as Chief Minister of 
Pondicherry, is entitled to claim the 
exemption Under section 133 and could 
claim the privilege of being examined on 
commission in the present case where he 
has been sued for something alleged to 
have been done by him in his personal and 
individual capacity, and he is only bound 
by clause (3) of that section to pay the 
costs of the Commission.
8. The petitioner can claim exemption 
from personal appearance in Court, but 
not claim to be examined in his own house. 
Having regard to the present status of the 
petitioner and what has happened viz., 
the institution of the suit in the District 
Munsif’s Court, Ramanathapuram, and 
the opposition to the petitioner’s applica­
tion for examination on commission, I 
think that the respondent and his Coun­
sel will not feel quite free to cross-examine 
the petitioner if he is examined on com­
mission in his own house. In the interests 
of justice, I think it will be desirable to 
have the petitioner examined at some 
other place in any one of the Travellers 
Bungalows or Circuit Houses, if any, in 
the Pondicherry Union Territory. He 
will be examined accordingly.
9. The respondent apprehends danger to 
the person of himself and that of his 
Counsel if they were to go to Pondicherry 
for the examination of the petitioner on 
commission. The apprehension may not be 
well-founded. However, if the petitioner, 
a man of importance and status, should 
feel, as it is hoped that he will do, that the 
respondent should not have any appre­
hension at all, he may have himself exa­
mined on commission in the Inspection 
Bungalow, Nagapattinam, which is very 
close to the border of the Union territory 
of Pondicherry.

10. The petition is allowed accordingly 
with costs. The lower Court’s order is 
set aside. The petitioner should deposit 
a sum of Rs. 200 towards Commissioner’s 
fees into the lower Court within a month 
from this date, failing which the petition 
will stand dismissed with costs. As

soon as the deposit is made, the lower 
Court will appoint a suitable advocate as 
Commissioner and fix a date and venue 
for the examination of the petitioner as 
aforesaid in consultation with the learned 
Counsel for the parties.

S.J. -----------  Petition allowed.

IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.

Presen r :—M. M. Ismail, J.

M/s. Mithuna Industries by its Part­
ner, Sharad Vasanji, No. 44/46, Wood 
Wharf, Wall Tax Road, Madras-i

.. Petitioner*
v.

The Deputy Chief Controller of 
Imports and Exports. 11.6.860 Red 
Hills, Hyderabad-4, Andhra Pradesh 
and another .. Respondents.

Imports (Control) Order (1955)—Clause . (9) 
—Scope—Refers to only import licences—< 
Does not include release order or allotment 
through canalised agencies.

The various clauses of the Import Control 
Order (1955), maintain a clear distinc­
tion between an order of allotment and 
an import license. Clause 9 deals only 
with an import license and it does not 
empower the cancellation of a release 
order. [Para. 9.]

In view of tire clear and continuous distinc­
tion that has been maintained by the 
Imports (Control) Order, 1955 between a 
licence and an order of allotment which 
was the same as the release order in the 
present case under , the various provisions 
of the Order, the Deputy Controller of 
Imports and Exports had no jurisdiction 
to cancel the release order issued to the 
petitioner. \Para. 10.]

An import lienee authorises a licensee to 
bring into India goods from abroad for 
the first time. On the other hand an 
order of allotment or a release order 
enables the person in whose favour such 
an order has been issued to obtain goods

* W. P. Nos. 3379 and 3394 of 1972.
10ih October, 1973-
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already imported into India by canalised 
or centralised agency like the Minerals and 
Metals Trading Corporation or the State 
Trading Corporation as the case may 
be. UPara- 9.]
Petitions under Article 226 of the Consti­
tution of India praying that in the cir­
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a (1) a writ of 
mandamus directing the second respon­
dent to. deliver a quantity of 22305.71 
kgs. of stainless steel sheets of 0.914 mm. 
to 0.457 mm. both inclusive, allotted to 
the petitioner under the release order, 
dated 14th February, 1972 and made in 
No. P/L/R/720648/W/33.34, at the price 
prevailing in March, April 1972 (W.P. 
No. 3379 of 1972) (2) a Writ of prohibi­
tion prohibiting the first respondent 
therein from taking any action or 
proceeding pursuant to his show cause 
notice No. Dc/Hyd/261/Enf./71.72, dated 
1st December, 1972 (W.P. No. 3394 of 
1972).
if. if. Venugopal for P. Chidambaram, for 
Petitioner.
iR. Tyagarajan for K. Parasaran and 
G. Narayanan, for Respondents.
The Court made the following
Order—The petitioner in these two 
writ petitions is one and the same and it 
is a partnership firm. One Messrs. 
Delta Enterprises, Kakinada, a registered 
merchant-exporter, who was exporting 
stainless steel goods,applied, fora reple­
nishment licence release order under the 
registered Exporter’s Policy for the quarter 
Tuly-September, 1971 against their ex­
ports of stainless steel utensils :or an 
F.O.B. value of Rs. 2,58,500-30. It is 
necessary at this stage to explain the 
scheme under which this application was 
made. In order to offer incentives to 
exporters^ the Government of India 
promulgated a scheme by way of granting 
import licences for raw materials for the 
manufacture of the goods to be exported, 
at a particular percentage of the value of 
the export. It is on the basis of this alone, 
that an application was made by Messrs.

Delta Enterprises, Kakinada. It is also 
necessary to explain the difference between 
an import licence and a release order. 
As an incentive, an exporter is given an 
import licence to import goods into this 
country. However, in the case of certain 
goods, whose import is made by canalising 
through a particular agency like the 
Minerals and Metals Trading Corpora­
tion of India or the State Trading Cor­
poration of India, instead of granting an 
import licence;, the scheme provided for 
the grant of a release order or an order of 
allotment so that the exporter in ques­
tion can get the quantities of the imported 
goods from the canalised agencies, namely, 
the Minerals and Metals Trading Corpo­
ration of India or the State Trading 
Corporation of India as the case may be. 
As far as stainless steel sheets axe concern­
ed, the canalised imparting agency is the 
Minerals and Metals Trading Corporation 
of India, the second respondent in both 
the writ petitions. It is not in contro­
versy that tire scheme promulgated by 
the Government in this behalf also pro­
vided for an exporter, who is entitled to a 
replenishment licence, to nominate 
another in his place, subject to certain 
conditions, enabling the said nominees 
to receive the licence or the release order, 
as the case may be. It is the common 
case of the parties that in the present case 
Messrs. Delta Enterprises, Kakinada, 
the exporters, filed the application for a 
release order nominating the petitioner 
herein as their nominee. That applica­
tion was in two parts, one part to be 
completed by the exporter himself and 
the other part to be completed by the 
nominee. Again, it is admitted that such 
an application completed in bath, parts 
by Messrs. Delta Enterprises, Kakinada, 
as well as the petitioner, was filed in the 
present case. Pursuant to this applica­
tion, a release order was actually issued 
by the first respondent herein. The said 
release order bears the No. P/L/R/ 
720648/W/33-34 and it is, dated 14th 
February, 1972. This order states that 
the petitioner could approach the 
Minerals and Metals Trading Corpora­
tion for obtaining the allotment of the 
goods mentioned therein, namely :
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S.No. Description of goods. Quantity 
Limit, if any.

c.i.f. value in figures 
and words.
Rs.

Stainless steel sheets of 
0.914 mm. to 0.457 mm. 
both inclusive.

22305.71 kg. Rs. 1,88,405
(Rupees one lakh eighty eight 

thousand four hundred and 
five only).

It contains certain other conditions also, 
one of them being that the release order 
should be produced in original to the 
Minerals and Metals Trading Corpora­
tion of India - Limited, Madras. It also 
mentions that the release order will be 
valid for six months h orn the date of issue. 
This release order was sent to the peti­
tioner under a covering letter, dated 16th 
February, 1972. On receipt of the re­
lease order, the petitioner wrote to the 
Minerals and Metals Trading Corpora­
tion Limited, Madras, on 15 th March, 
1972 requesting delivery of the goods 
immediately on priority basis. Not hav­
ing received any reply, the petitioner, 
wrote a reminder on 5th June, 1972. 
To that also the petitioner did not receive 
any reply from the second respondent 
herein. However, the petitioner received 
a communication, dated 27th July, 1972 
from the office of the first respondent 
herein, signed by the Controller of Im­
ports and Exports. This communication 
drew the attention of the petitioner to the 
issue of the release order for stainless steel 
sheets and stated :

“ The exporters M/s. Delta Enterprises, 
Kakinada, while claiming export bene­
fits did not produce attested copies of 
shipping bills but instead submitted 
certified copies only. These shipping 
bills do not indicate whether the ex­
ported products were made out of 
sheet or scrap. Items exported include 
karandi, tumblers, etc., which are 
generally made from scrap by castings. 
Further, registration certificate pro­
duced by you did not say that you were 
actually engaged in the manufacture of 
stainless steel utensils etc. In these 
circumstances, the issue of the Release 
Order No. P/L/R/720648, dated 14th 
February, 1972 is viewed as not in 
order.

. You are therefore requested to return 
the Release Order No. P/L/R/720648, 
dated 14th February, 1972 without 
entering into any commitment.”

Admittedly, to this communication, the 
petitioner did not submit any reply. 
Subsequently .the petitioner issued a notice 
through Counsel to the second respondent 
on 16th September, 1972 calling upon the 
second respondent to deliver the allotted 
goods within 15 days of receipt of the 
notice.. The second respondent by reply 
dated 19 th September, 1972, stated that it 
was examining the matter and would 
write in due course. This was followed 
up by another letter, dated 29 th 
September, 1972 stating that the matter 
was still under correspondence with the 
licensing authority. The petitioner there­
after sent a telegram and a letter to the 
second respondent in November, 1972, 
but did not receive any reply by the time 
the writ petitions were filed. While so, 
a notice dated, 1st December, 1972 was 
received by the petitioner from the first 
respondent herein. This notice called 
upon the petitioner to show cause why 
the release order referred to already should 
not be cancelled under clause 9 (a) of the 
Imparts (Control) Order, 1955, and gave 
15 days’ time for showing cause and also 
fixed 3.00 p.m. on 16th December, 1972, 
for any personal hearing, if the petitioner 
so desired. In addition to repeating 
what the Controller of Imports and 
Exports had stated by his communication, 
dated 27th July, 1972, this notice put 
forward two other grounds for showing 
that the release order was not in order. 
One was that information had been receiv­
ed that the exporters Messrs. Delta Enter­
prises, Kakinada, had highly inflated the 
weight of the goods exported in the ex­
port invoices to obtain the incentive im­
port licence under the REP Scheme for
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higher value than what they would have 
been normally entitled to. The second 
was, that the Central Bank of India 
Limited, Kakinada, had confirmed that 
payments against the exports- made by 
the exporters M/s. Delta Enterprises, 
Kakinada, had not been realised. It is 
after the receipt of this notice that these 
two petitions were filed by the petitioner 
herein.
3. In W.P. No. 3394 of 1972, the peti­
tioner has prayed for a writ of prohibition 
prohibiting the first respondent therein 
from taking any action or proceeding 
pursuant to his show-cause notice, dated 
1st December, 1972. In W.P. No. 3379 
of 1972, the petitioner has prayed for a 
writ of mandamus or any other appropriate 
writ, -order., oa: direction directing the 
second respondent therein to deliver a 
quantity- of 22305.71 Kgs. of stainless 
steel sheets of 0.914 mm. to 0.457 .mm., 
both inclusive, allotted to the petitioner 
under the ■ release order, dated _ 14th 
February, 1972 at the price prevailing in 
March-April, 1972.

4. The petitioner in the affidavits filed 
in support of the respective writ petitions 
has contended that the first responden t had 
no jurisdiction to cancel the release order 
already granted to the petitioner, that 
the various grounds in support of the 
proposed action mentioned in the notice 
were not really true and that as a matter 
of fact, the first respondent was estopped 
from proceeding .to take the action in 
question, namely, cancelling the release 
order already issued to the petitioner. 
With regard to W.P. No. 3379 of 1972, the 
case of the petitioner is that after it receiv­
ed the release order, it immediately 
approached the second respondent for 
delivery of the quantity of stainless steel 
sheets covered by the release order, that 
even though the second respondent had 
delivered stainless steel sheets to other 
persons to whom similar release orders 
had been issued, it had not delivered the 
quantity of stainless steel to the petitioner 
herein and that the second respondent is 
bound to honour the release order and 
deliver the stainless steel sheets in ques­
tion.

5. An elaborate counter-affidavit has 
been filed by the first respondent in. W.P. 
No. 3394 of 1972. This counter-affidavit

in detail sets out the scheme under- which 
the application was made mid the release 
.order was granted and contends that 
Messrs. Delta Enterprises, Kakinada, were 
not really bona fide exporters, that as a-mat­
ter of fact such an exporter did not really 
exist, that consequently the entire export 
was a fictitious one, that the amounts for 
which goods were exported had not been 
repatriated into this country, as required 
by the rules within a period of six months, 
that therefore the release order being in 
the nature of an incentive to earn foreign 
exchange and no foreign' exchange having 
been earned in the present case, the 
release order was not valid in law and 
that therefore the first respondent was 
justified in proposing to take, action to 
cancel the said release order. Out of the 
several grounds mentioned in the com­
munication, dated 27 th July, .1972 as 
well as the notice, dated 1st December, 
1972, the first respondent in the counter­
affidavit confined himself only to two 
grounds, namely, (-1) the- failure on the 
part of the exporters, Mesfrs. Delta Enter­
prises, Kakinada, to repatriate the amount 
covered by the export into India ; and 
(2) the inflation' of the' Value of the 
export alleged against the exporters, 
namely, Messrs. Delta Enterprises, Kaki­
nada. Haying, regard to the rival' con­
tentions put forward by the parties in the 
present case and having regard to the 
nature of the relief prayed for in W.P. 
No. 3394 of 1972, the question for con­
sideration is, whether the first respondent 
had jurisdiction to cancel the release order 
already issued by him to the petitioner 
herein pursuant to the power claimed by 
him under .clause 9 of the Imports (Con­
trol) Order, 1955.

6. Mr. K. K. Venugopal, leaned Counsel 
for the petitioner, put forward., two con­
tentions before me in support of W.P. No. 
3394 of 1972. The first contention is that- 
even assuming that every one of the allega­
tions made by, the first respondent is 
true, still the first respondent had 'no 
jurisdiction to cancel the release order 
already issued to the petitioner, because 
clause 9 of the Imports (Control) Order, 
1955 deals with cancellation of only an 
import licence and does npt deal with 
cancellation of a release order like the 
present one. The second argument is 
that even assuming that the fir st respon-
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•dent had power or authority under clause 
9 to cancel the release o'der and further 
assuming thatall.the allegations made by 
the first respondent in the notice, dated 
1st December, 1972 are true, still the 
first respondent' will have no aiitho ity 
to cancel the release order, because he is 
■estopped from doing so by virtue of his 
holding out earlier that Messrs. Delta 
Enterprises had made- the export in 
-question and therefore were entitled to the 
release order in question and that relying 
upon that representation' made by the 
first respondent, ■ the petitioner herein 
-had parted with a sum of Rs. 2,02,981-96 
in favour of Messrs. Delta Enterprise, by 
■way of premium. I shall now consider 
•the validity of these submissions. -
7. Let me take the first submission 
immediately. It is necessary in this 
context to refer to the provisions con­
tained in the Imports and Exports (Con­
trol) Act, 1947, as well as the Imports 
(Control) Order, 1955.; Section 3 (1) of 
the Imports and Exports (Control). Act, 
1947, provides that “ the Central Govern­
ment may, by order published in the 
Official Gazette,, make provisions' for 
prohibiting, restricting, or otherwise con­
trolling in all cases or in specified classes 
■of cases, and subject to such exceptions 
if any as may be made by or under the 
■order ':

“ (a) the import, export, carriage coast­
wise or shipment as ships ■ sto: es of 
goods of any specified description ; ■

■(b) the bringing into any port or place 
■in India of goods of any specified des­
cription intended to be taken out. of 
India without being removed from the 
ship oi- conveyance-in "which they are 

-- being carried.”. . . . '

.Sub-section (2) of section 3 provides that 
all goods to which any order under sub­
section (1) applies shall be deemed to ,be 
goods of which the import or, expo t has 

“been prohibited under section 11 of the 
■Customs Act, 1962j and all' the provi­
sions of that Act shall have effect acco, d- 
ingly. Sub-section. (3) of section 3co:i- 
templates that notwithstanding anything 
■contained ,in the . Customs Act,, the 
■Central Government may, bv order pub­
lished in the Official Gazette^ prohibit, 
.restrict dr; - impose conditions on the 

8 .

clearance, whether for home consumption 
or for shipment ab oad of any goods or 
class of goods imported into India.
8. Pu-suant to the powers conferred on 
the Government by section 3 of the Act, 
the Central Govenment, had promulga­
ted the Imports (Control) Order, 1955. 
Clause 2 of this Order defines certain 
expressions used in the Order and one 
such expression is, “ application for 
licence ” which has been defined as includ­
ing any application made under the 
Import Trade Control Regulations. The 
expression,' “ licence ” itself has been 
defined as to include a customs clearance 
-permit issued under, the said Order. 
Clause 3 of this 0.< der states that save as 
otherwise provided in the Order, no 
person shall impo: t any goods of the des­
cription specified in Schedule I, except 
under, and in accordance, with a licence 
or a customs clearance permit g anted by 
the Cent: al Government or by any officer 
specified in Schedule II. Clause 4 deals 
with fees on application for licences'. 
Clause 5 deals with conditions of licences. 
Clause 6 deals with refusal of licence. 
Clause 7 deals with amendment of 
licence. Clause 8 is important. and ' it 
states :

“ The Central Government or the Chief 
Controller of Imports and Exports may 
debar a licensee or importer or any 

■ other person from receiving licences or 
allotment of imported goods fir ough 

■ the State Tr ading Corporation of 
India, the Minerals and Metals.Trad­
ing Corporation of India, or any other 
similar agency, and dl ect, without pre­
judice to any other action that may be 
taken agiinst him in this behalf, that 
no licence or allotment of impa'ted 
goods shall be granted to him for a 

. specified period under this 0:der.”

9. It is not necessary for the pur pose 
of fids case to refer to the various contin­
gencies enumerated in clause 8 in which 
the power can be exercised. Clause 8-A 
provides :

“ The Central Government or the Chief 
Cart: oiler of Imports and Exports may 
suspend the g'aut of licences or allot­
ments of impo. ted goods- through the 
State Trading Corporation of India,

. the Minerals and Metals Trading
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Corporation, of India, or any other 
similar agency, to a licensee of importer 
or any other person, pending investiga­
tion into one or more of the allegations 
mentioned in clause 8, without preju­
dice to any other' action that may be 
taVpn against him in this behalf :
Provided that grant of a licence or 
allotment of imported goods shall not 
ordinarily be suspended under this 
clause for a period exceeding twelv, 
months :
Provided further that on the withdrawal 
of such suspension, a lieence or allot­
ment of imparted goods may be granted 
to him for the period of suspension 
subject to such conditions, restrictions, 
or limitations as may be decided by the 
authority aforesaid, keeping in view 
the foreign exchange position, indu­
genous ^production and other' relevant 
factors.”

Clause 8-B confers power on the Govern­
ment to keep in abeyance application tor 
licences or allotments of imported goods. 
Clause 8-C deals with publicity of action 
taken under clause 8 or 8-A. Clause 9 is 
the most important clause as tor as the 
present case is concerned and the same is 
as follows :

“ The Central Government or the 
Chief Controller of Imports and Ex­
ports or any other officer authorised in 

■ this behalf may cancel any licence 
granted under this Order or otherwise 
render it ineffective :
(a) if the licence has been granted 
through inadvertence or mistake or has 
been obtained by fraud or misrepresen­
tation ;
fb) if the licence has been granted con­
trary to rules or the provisions of this 
Order' ;
(e) if the licensee has committed a 
breach of any of the conditions of a 
licence ;
(«•) if the Central Government or such 
officer is satisfied that the licence will 
not serve the purpose for which it has 
been granted ;
(d).if the licensee has committed a 
breach of any law relating to customs

or the rules and regulations relating to 
the import or eiqrart of goods or of any 
law relating to the regulations of foreign 
exchange.”

The argument of Ml'. Venugopal, learned 
Counsel for the petitioner, based on these 
statutory provisions, is- this. Clause 9r 
when it deals with cancellation of a 
licence, refers to import licence contem­
plated by the Impoits and Exports Con­
trol Act, 1947, and does not take in a 
release order which is really an allotment 
as in the present case. As a matter of 
feet, the argument of the learned Counsel 
that the release order is only an allotment 
as contemplated by clauses 8, 8-A, 8-B 
is made clear by the release order itself 
which states : .

“ With reference to your application/' 
letter No. dated 7th December, 1971 
on the above subject, I write to say that 
you may approach the Minerals and. 
Metals Trading Corporation for obtain­
ing the allotment of the goods mention­
ed below.”

Consequently, the release order in the 
present case is.nothing but an order of 
allotment referred to and dealt with in 
clauses 8, 8-A and 8-B. The contention 
of Mr. Venugopal is that the Imports- 
(Control) Older, 1955, makes a clear 
distinction between an import licence and 
an order of allotment, namely, the release 
order and clause 9 applies only to a licence 
and not to a release order and therefore 
the first respondent herein had no juris­
diction to cancel the release order issued 
to the petitioner under clause 9, as he 
purports to have done, and consequently 
he must be prohibited from doing so by 
the issue of a writ of prohibition. In my 
opinion, this argument of the learned 
Counsel for the petitioner is well-founded.. 
I am clearly of the opinion that the various ■ 
clauses of the Imports (Control) Order, 
1955, main tain a clear distinction between 
an order of allotment and r an import 
licence and clause 9 deals only with an . 
import licence. The distinction is 
obvious from another point of view also. 
An import licence authorises a licensee, 
to bring into India goods from abroad 
for the first time. On the other hand, 
an order of allotment ox a release order 
enables the person in whose favour such 
an order has been issued to obtain goods
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already imported into India by a canali­
sed or centralised agency like the Minerals 
and Metals Trading Corporation or the 
State Trading Corporation as the case 
may be. Therefore, merely as a cons­
truction of the language of the various 
clauses of the Imports (Control) Order, 
1955, I have no hesitation in coming to 
the conclusion that clause 9 under which 
alone the first respondent has purported 
to act has no application to the release 
order in question.
io. It is relevant in this context to refer 
to a specific statement made by the first 
respondent in pamgaph 35 (c) of the 
counter-affidavit' filed by him- In this 
paragraph he has categorically stated 
that he, the first respondent, is not con­
templating any departmental action 
against the petitioner under clauses 8, 8-A 
and 8-B and that the show-cause notice 
was issued under clause 9 of Imports 
(Control) Order, dated 7th December, 
1955 as amended, for cancellation of the 
release order issued to the petitioner here­
in. Since a writ of prohibition is con­
cerned only with the jurisdiction of the 
authority concerned, even though the 
first respondent did not have any juris­
diction to cancel the release order under 
clause 9, I asked the learned Counsel 
appearing for the first respondents show 
whether any other provision of the 
Imports (Control) Order, 1955 or any 
other provision contained in the Import 
Trade Control Hand Book of Rules and 
Procedure or any scheme promulgated 
by the Government of India enables the 
first respondent to cancel the release order 
in the present case. The learned Counsel 
frankly conceded that apart from clause 9 
of the Imports (Control] Order, 1955, he 
was not relying on any other provision, 
either statutory or otherwise, for seeking 
to have the release order cancelled. The 
only argument that was put forward on 
behalf of the first respordent which was 
stated in the.counter-affidavit and repeat­
ed before me is this. Paragraph 41 of 
section 1, Part B of the Import Trade 
Control Policy Volume II for 1971-72, 
provides that “where a registered_exporter 
or his nominee is eligible for a licence 
under the Import Policy for Registered 
Exporters, for an item,- the import of 
which is canalised through a public 
sector agency in terms of the current
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import policy, the licensing authority will 
issue ‘REP release order’ in respect of 
such an item, instead of issuing REP 
licence. The CREP release order5 will 
make it possible for the registered exporter 
or his nominee; as the case may be, to 
obtain his requirements according to the 
release order from the canalising agency 
at the international price plus reasonable 
incidental charges:” Based on this pro­
vision, the contention as put forward in. 
parag aph 23 of the counter-affidavit is 
that though clause 9 of the Imports- 
(Control) Order, 1955 speaks of cancella­
tion of licence, it includes in its purview 
the release order also inasmuch as release 
orders are permits issued only in lieu of 
licences in respect of items canalised- 
through the public sector agencies like 
the State Trading Corporation of India 
Limited, Minerals and Metals Trading 
Corporation of India Limited, etc., in 
terms of paragraph 9 7 of Import Trade 
Control Hand Book of Rules and Proce­
dure 1971 and also in terms of paragraph 
41, Part B, section 1 of Import Trade 
Control Policy B/ok for April, 1971 - 
March, 1972 Volume II. It is further 
contended in this paragraph that “ it is- 
relevant to emphasise that against such 
release orders only imported raw materials- 
are supplied. In other words the foreign, 
exchange expenditure is the same both 
in respect of licences and Release Orders - 
Since Release Orders are only substitutes 
for Import licences for supply of imported 
raw materials, clause 9 of the Imports 
(Control) Order could be invoked for 
cancellation of such Release Orders.”' 
The same contention is reiterated in para­
graph 33 of the counter-affidavit wherein 
it is contended :

“It is clear therefore that a release 
Order is nothing but a substitute for 
the licence for obtaining imported raw- 
materials. In other words both licence 
and Release Order are permits ; while 
licence permits direct imparts by the 
parties concerned, Release Order is a 
permit for obtaining the imported raw 
materials indigenously through the 
selected public seGtor Agencies like the 
State Trading Corporation of India 
Limited, Minerals and Metals Trading 
Corporation of India Limited, etc.
In accordance with the accepted policy 
of the Government to increasingly
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. canalise the import trade, certain raw 
materials'are imported by the public 
sector Agencies selected for this purpose. 

.These imported raw materials are dis­
tributed within the country to 
the persons holding valid Release 
Orders by the Public Sector Agencies 
■who .are g anted the necessary foreign 
■exchange by the Government for import 
of such raw materials. Hence as 
already averred in paragraph 11, the 
foreign exchange expenditure is the 
sflme whether .the parties are granted 
the licence to import raw materials 
directly or given the Release Oader to 
procure raw materials from the Public 
Sector Agencies, who import them.”

It is unnecessary to refer to paragraph 34 
of the counter-affidavit which also merely 
repeats the above contention. I am 
•clearly of the opinion that this contention 
of the first respondent is unsustainable 
in view of the clear and continuous distinc­
tion that has been maintained by • the 
Imports (Control) Order, 1955 between 
a licence and an order- of allotment, which 
is the same as the release order in the 
p-esent case, under the various provisions 
of the O. der. Consequently, I hold that 
the first respondent has no jurisdiction to 
cancel the release order issued to the 
petitioner in exercise of the powers con- 
fared on him by clause 9 of the Imparts 
(Cont ol) O-der, 1955.
xi As far as the second submission of 
the learned Counsel far the petitioner is 
concerned, as I have already pointed out, 
it p. oceeds on the basis that even assuming 
that the ft st respondent had jurisdiction 
to cancel the release order under clause 9 
of the Imports (Control) Order, 1955 
and firther assuming that every one of 
the allegations made by the first respon­
dent in the notice,, dated 1st December, 
1972 is t ue, still the first respondent can­
not cancel the release order, as he is 
estopped f om doing so . I am unable to 
accept this contention of the learned Coun­
sel I have al: eady extracted the provi­
sions of clause 9 of the Imports (Control) 
Oder 1955. One of the g ounds on 
which a licence .could be cancelled.under 
the clause is that the licence had. been 
b anted tk ough inadvertence or mistake. 
Once the authority has. got a right to 
cancel a licence on the g ound that it 
had been granted through inadvertence

or mistake, it is certainly not open to a 
person like the petitioner to contend that 
the authority cannot exercise that power, 
because the said authority _ itself had 
earlier proceeded on the basis that the 
exporter was validly entitled to the release 
order and that consequently the nominee 
himself was entitled to such a release 
order. The veiy provision for cancella­
tion of a licence g anted through inadver­
tence or mistake bars any such conten­
tion in this behalf. So long as that provi­
sion is a statutor y one, it is not open to a 
person like the petitioner to put forward 
the contention based upon estoppel, 
because there cannot be estoppel against 
law. Hence, I am unable to sustain the 
second contention of the learned Counsel 
for the petitioner.

12. It has been repeatedly pointed out 
in the counter-affidavit by .the ftst res­
pondent herein that the nation has lost 
valuable foreign exchange, because Messrs 
Delta Enterprises, Kakinada, had hot 
repatriated the amount .for which goods 
were exported and that consequently to 
compel the .Government to sustain the 
release order .already issued in favour. of 
the petitioner would lead to national 
loss in the form of foreigr exchange. If 
any such thing has happened, 'the first 
respondent, alone has to thank himself 
for the same. It is contended again 
and again in the counter-affidavit that 
Messrs. Delta Enterprises had not repatria­
ted fo-eign exchange to the extent of 
reven lakhs of rupees in this case and that 
the nation has lost foreign exchange to 
that extent, and that at the same time, 
the .first .respondent had been compelled 
to give release o. der to the petitioner 
herein. It is mentioned that under the 
relevant regulations,, an exporter is 
bound to repatriate foreigr exchange 
covering the value of the export within 
a period of six months £ om the date of 
the export and that the exporter in the 
present case has not done so. In the 
present case, as admitted by the. first 
respondent himself in pang aph 24 of the 
counter-affidavit, fire" expo ts relevant 
for the release o~der in question' were 
covered by MAC 772286, MAC 772278, 
MAC 772279 and MAC 772287 involving 
foreign exchange to the extent of Rs. 
2,62,867.86. It is represented that these 
exports took place in July, 1971. The
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release o-der in question was issued on of rupees, sevenlakhs, but the petitioned 
14th February, 1972. That means, by herein is also enabled to git huge quantity 
the time the release order was issued, of imported materials, the eby the country 
the period of six months prescribed for losir g at both the ends. But that . is 
repatriation of the foreign exchange had certainly attributable only to the policy 
expired. - Notwithstanding - this, -if the that had been pursued and followedBy the 
first respondent had chosen to issue the first respondent and his super, io: s without 
release o de • without verifying whether ' tak'ng adequate precaution fo: the pu~- 
the foreigi exchange had been repatriated pose of assu ing that the fo eigi exchange 
or not, it is certainly not open to him now referable to the export had actually been 
to contend that it will be a g ound for repariated into the. court y and that 
him to cancel the release order issued to thereby the incentive impo: t licence 
the petitioner heiein: Again in. para- really wo. ked as an incentive to export 
graph 33 of the courter-affidavit, the and earn valuable foreign exchange and 
first respondent states : - not wo. ked to the detriment of the

country.
“ In this connection it is respectfully
submitted that the exporter Messrs. 13. Ih any event the considerations 
Delta Enterprises, Kakinada, has al- referred to above which a- e matte: s of 
ways been in the habit of nominating policy for the Government to decide, do 
some third parties for receiving the not have any bearing on the present ques- 
benefit of replenishment licences against tion, namely, whether the first respondent 
his own expo ts. And it is understood has ju- isdiction or not to cancel the 

• from the Reserve Bank of India that in release order g anted to the petitioner 
all these cases, the export p oceeds ilerein under clause 9 of the Impo ts 
(foreigi exchange ea'nings) amounting (Control) Order, 1955. I have al eady 
to nea' ly 7 lakis a e outstanding. In that the first respondent has no such,
other wo ds, while the exporter manag- jurisdiction. 
ed to get the licence/Release Oiders
transfen ed to his nominee, he has failed The learned Counsel for the frst
to repat iate the corresponding ftreign reSp0ndent sought to contend before me 
exchange to the tune of 7 lakhs against tp,at the release o: der issued to the peti- 
the relevant..expo ts. It is therefore tioner herein was valid o ily for a pe: iod‘ 
evident that in each, and every case he months, that since the pe. iod of
has deliberately nominated thh d parties g-x moaths had aheady expi: ed, it does- 
for obtaining replenishment licences not cantinue to be valid aid that there­
with the intention of def auding die pp_e no pU-pose would be se: ved by 
Government of the . valuable foreign jssuing a w: it of p-ohibition. I am unable 
exchange and escaping his own res- to aCCept (his contention. I have al eady 

’ possibility, in the matter.” . referred to the fact that after the receipt
of the release o’der in Feb ua' y, 1972,. 

With the knowledge that the exporter in the petitioner wrote to the second vespon- 
the p-esent case, namely,. Messrs. Delta dent on 15th March, 1972 and 5th June, 
Enterp- ises, Kakinada, was always in 1972 calling upon the second respondent 
the habit of nominating some third parties to deliver the stainless steel sheets.. It is- 
for receiving the benefit of replenishment only the second respondent .who did not 
licences, if the ft st respondent had chosen deliver the same on instructions f om. the 
to grant a release order to the petitioner, first respondent herein. Therefo e, it is- 
namely, the nomiree of Mess s. Delta not open to respondents 1 and 2 herein 
Enterprises, Kakinada, certainly it is not to take advantage of their own w. ong and. 
open to him now to bemoan-the conse-. to contend that the release order has 
quence and contend that the petitioner, ceased to be valid and therefore no writ 
will have to lose-the release order for the of prohibition can be issued, 
fault committed by the ft.st. respondent
himself. It • is . ve y unfo- tunate and 15. The result is, W.P. No. 3394 . of 
extremely reg ettable that in this; parti- 1972 is allowed and a writ of p'ohibitioa 
cular case not oily the count; y has lost, as p'ayed for will issue. There will be-, 
valuable foreign exchange fo the extenlr no order as to costs.
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W.P. No. 3379 of 1972.—'As I have point­
ed out already, this writ petition prays 
for the issue of a writ of mandamus to the 
second respondent herein. However, the 
learned Counsel for the petitioner and the 
learned Counsel for the second respondent 
had agreed among themselves that in the 
event of the writ of prohibition being 
issued agajnst the first respondent in 
W.P. No. 3394 of 1972 and the release 
■order, dated 14th February, 1972 being 
field valid, the second, respondent hereir 
has no objection to sell that quantity of 
stainless steel sheets to which the petitioner 
would have been entitled if delivery had 
been effected in March, 1972, by a sale 
note to be issued now at the price fixed 
for the quarter October-December, 1973 
and that the sale note will be issued and 
delive y will be effected withir two weeks 
from the date of the judgment. In view 
of this agreement between the parties 
and in view of the fact that I have issued 
a writ of prohibition in W.P. No. 3394 
of 1972 and rejected the contention of the 
first respondent that the release a der has 
ceased to be valid, the learned Counsel 
for the petitioner, does not press the relief 
for the issue of a writ of mandamus. Ac­
cordingly W.P. No. 3379 of 1972 is dis­
missed on that basis. There will be no 
order as to costs.
P.S.P. Petition dismissed.

IN THE HIGH COURT OF JUDI­
CATURE AT MADRAS.
■(Appellate Jurisdiction.)
Present :—P. S. Kailasam and S. Maha- 
njan, JJ.
KanJaswami Mudaliar .. Appellant* 
a
Monnswamy Udayar and otters

., Respondents.

(A) Contract Act (IX of 1872), section 55—■ 
Agreement to convey immovable property—■ 
Tittle if essence of contract.
In all agreements to convey immovable 
property usually time is not the essence of 
contract. |Para. 6.]

* L.P.A. No. 13 of 1970
a S.A.No. 855 of 1963. 21st November, 1973.

Held on facts that the transaction in ques­
tion was an agreement to sell immoveable 
property simpliciter and not an agreement 
for reconveyance and hence time was not 
of essence of the contract in spite of the 
fact that the agreement provided that if 
the purchaser failed to pay the amount 
within the stipulated time the agreement 
would get not only cancelled but he would 
also lose the advance and all rights to the 
property. [Paras. 5, 6.]

(B) Specific Relief Act (XLVI1 of 1963), 
section 16—Contract in which time is not of 
essence —Specific performance of-—Readiness 
and willingness of plaintiff to-perform his part 
—Proof—‘If should show that he had the 
necessary funds at airtimes.
All that the requirement that before a 
decree for specific performance could be 
granted, the plaintiff would have to 
prove his readiness and willingness conti­
nuously from the date of the contract 
till the date of hearing of the suit, to 
perform his part of the contract means 
is that during the course of the continu­
ance of the contract and subsequently the 
plaintiff must be ready and willing to 
perform his part of the contract. In 
other words, the plaintiff will not lose his 
right to get specific performance merely 
because had not the necessary funds before 
the last date provided under the contract 
but he will not be entitled to specific per­
formance if he was not ready and willing 
to perform his part of the contract. Thus 
it is dear that it is not essential that the 
plaintiff should have money ready in 
contracts where time is not the essence 
but should always stand by and be ready 
and willing to perform his part of the 
contract. [Para. 7.]

Gases referred to :
Jamshed Khodaram Irani v. Buijorji Dhunji- 
bhai, I.L.R. (1916) 40 Bom. 289 ; Gomathi- 
nayagam Pillai v. Palaniswami Nadar, (1967) 
2 S.G.W.R. 147 : (1967) 1 S.G.R. 227 : 
A.I.R. 1967 S.G. 868.
Appeal under clause 15 of the Letters 
Patent against the decree of the Honour­
able Mr. Justice Venkatadri, dated 28th 
June, 1967 and passed in S.A. No. 855 of 
1963 preferred to the High Court against 
the decree of the District Court of North 
Arcot at Vellore in A.S. No. 561 of 1961, 
preferred against the decree of the Gourt
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of the Principal Subordinate Judge, 
Vellore in O.S. No. 57 of i960.
M. S. Venkatarama Iyer and S. Balasubra- 
maniam, for Appellant.
M. V. Krishnan, for Respondents.

The Judgment of the' Gourt was delivered 
by
Kailasam, J.—'The defendant in the suit is 
the ‘ appellant in this Letters Patent 
Appeal. The plaintiffs filed the suit 
for ■ specific performance of an agreement 
dated 21st August, 1952 executed by the 
defendant in favour of the plaintiffs for 
conveyance of certain items of the suit 
properties. The plaintiffs wanted to pur­
chase. one item of property from one 
Ramaswami. They were unable to raise 
funds. They approached the defendant 
and the defendant told the plaintiffs that 
because of the Debt Relief Act, he would 
not be in a position to advance money to 
the plaintiffs at a high rate of interest, 
but if the plaintiffs agreed, he would 
advance money on condition that the 
plaintiffs should convey not only the 
property that was proposed to be pur­
chased but also the property they owned 
to the defendant and after such convey­
ance, the defendant would agree to trans­
fer the property back to the plaintiffs on 
their paying the entire money with interest 
stipulated. Accordingly, sale deeds were 
executed in favour of the defendant by 
registered documents, dated 29th May, 
1950: The defendant agreed to sell the 
property back to the plaintiffs and execut­
ed a registered agreement to sell in favour 
of the plaintiffs on 2ist August, 1952. 
The agreement provided that the defen­
dant agreed to sell the land to the plain­
tiffs for Rs. 7,000 and took an advance of 
Rs. 10 on 21 st August, 1952 arid agreed 
that if the plaintiffs paid- the balance of 
Rs. 6,990 at any time before 12th April, 
1957 to the defendant, the defendant or 
his heirs and representatives should exe­
cute and register a sale deed in favour of 
the plaintiffs at their cost. The defendant 
also agreed that if the plaintiffs paid Rs. 
'6,990 before 12th April, 1957 and if the 
■defendant or his heirs and representatives 
failed to execute and register the sale deed 
in favour of the plaintiffs, the plaintiffs 
could file a suit for specific performance of 
the contract of sale. The agreement further

provided that if the plaintiffs failed to pay 
the amount of Rs. 6,990 within 12th 
April, 1957 the plaintiffs would forfeit 
the advance paid by them and' also forfeit 
the right to enforce specific performance 
and.the agreement would stand cancelled. 
It is common ground that the plaintiffs 
did not pay Rs. 6,990 before 12th April, 
1957 but filed the suit on nth April, 
i960 for specific performance. But 
before filing the suit, they issued a notice 
saying that they were ready to meet the 
defendant at the Sub-Registr?r’s Office, 
Tirupattur with Rs. 6,990 for taking the 
sale deed. The defendant repudiated his 
liability to specifically perform the agree­
ment.
2. The defence taken to the suit was that 
the transaction was in the nature of an 
agreement of reconveyance and that time 
is the essence of the contract and as the 
plaintiffs had failed to pay the balance of 
Rs. 6,990 before 12 th April, 1957, the 
plaintiffs could not specifically enforce the 
contract.
3. The trial Gourt found that the agree­
ment was an agreement to sell and not an 
agreement to reconvey and tune is not 
the essence of the contract. It also found 
that the suit filed by the plaintiffs is 
within time. In this view, the trial 
Gourt decreed the suit. The defendant 
appealed to the District Judge, North 
A-cot. In the appeal, the appellate 
Gourt considered two questions, namely, 
whether time is the essence of the con­
tract and whether the suit is barred by 
t:me. The appellate Court held that the 
document Exhibit A-i is an agreement to 
reconvey the property and time is the 
essence - of the contract and that as. the 
plaintiffs had failed to pay the money 
before 12th April, 1957, the time stipulat­
ed, the plaintiffs cannot enforce the 
agreement for specific performance.
4. The plaintiffs took the matter in 
second appeal to this Gourt. Venkatadri, 
J., considered the question whether Exhibit 
A-i is an agreement simpliciter to sell 
the suit property or an agreement for 
reconveyance of the suit property. The 
learned Judge came to the conclusion that 
the agreement is an agreement simpliciter 
and. that it was not an agreement for 
reconveyance and therefore time is not 
the essence of the contract and decreed
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the plaintiffs’ suit. Hence this Letters 
Patent Appeal., - -
5. The learned trial Judge in paragraph 
10 of . his judgment has elaborately gone 
into the question as to whether .the docu­
ment in an agreement of reconveyance 
or an agreement of sale simpliciter. .He 
has pointed out that the property was sold 
by. the plaintiffs to the defendant for a 
total consideration of Rs. 5,500, while the 
agreement between them stipulated that 
the plaintiffs should pay Rs. .7,000 to the 
defendant on or before 12th April, 1957. 
Apart-from the - difference' in the .price, 
-the sale deeds and the; agreement .to 
convey are not contemporaneous docu­
ments. The sale deeds were executed in 
1950 but the agreement to convey was 
entered into only in 1952. It was in fact 
not c’aim ;d in the written statement by 
the d;fendant that the agreement was 
executed in pursuance of ah agreement 
to reconvey the property. It may rise 
be noted that out of the two properties 
conveyed to the defendant, one property 
alone belonged to the plaintiffs ' and 
another to one Ramaswami- Both the

, prop rrties were conveyed in the name of 
the d.-fendant as-security for payment of 
the money due by tire plaintiffs to the 
defendant.' In such circumstances, it 
cannot be said, that there was any agree­
ment of reconveyance of properties, one 

■ belonging to a stranger and another to the 
plaintiffs. It was ah agreement -entered 
into two years after the execution cf the 
sale deed wherein the defendant. agreed 
to sell the property.- Taking all these 
facts into account, we agree with the trial 
Court and the learned Judge who heard 
the second appeal- that the transaction 
was an agreement to sell simpliciter and 
not an agreement for reconveyance. - t

6. In all-the agreements to convey im­
moveable property, usually time is not 
the essence of contract. The question 
has been elaborately dealt with by the- 
Privy Council in Jamshed Khodaram Irani v. 
Burjorji Dkunjibhai1, In that case the 
contract provided that should the pur­
chaser not pay the amount within the 
fixed period mentioned in it be-was to 
have ho right to the deposit or earnest 
money paid on account and any claim 
of his was to be void, and'the vendor was,

1. (1916) I.L.R. 4o Bom. 289.

after that date, to be at liberty to re-selL 
In spite of such a specific clause the Privy 
Council held,. after referring to section 55 
of the Indian Contract Act, 1872 that 
the law of equity _which governs the 
rights of the parties in cases of specific per­
formance of contracts to sell real estate, 
looks not at the letter but at the substance 
of the agreement in order to ascertain whe­
ther the parties, notwithstanding that 
they named a specific time within .which 
completion was to take place, really .-and 
in substance intended more than that it 
sho old take place within a reasonable time. 
Their Lordships observed i ...

“ But to'have this effect the language of 
the stipulation must'show that the in­
tention was to make the rights of-the 

' parties depend oh the observance- of the 
•time limits prescribed in a fashion which

• is unmistakeable. The -language will 
have thi s effect if it plainly excludes -the 
notion that these time limits were of 
merely secondary importance - in the

- bargain, and that to disregard them 
would be to disregard nothing - that 
lay. at its foundation. Prima facie, equity

- treats 1 the importance of such time
- limits as bejng subordinate to .the 

main purpose of the- parties, and it will 
enjoin specific performance notwith- 
staiding that from-the point of view 
of ? Court of Law the contract has pot

• been literally performed by the.plain- 
tiff-as regards the time limit specified.”

In this case, Mr..M.S.,Venkatarama Iyer, 
•strongly relied on - the provision m the 
agreement that if the plaintiff failed to 
-pay the amount, the agreement.-not only 
-gets cancelled, but also he would stand to 
lose the advance amount and shall be 

' deemed to have lost all rights in the pro­
perty. This clause in the agreement is 
more or less similar to the ope tha twas dealt 
.W’th by the Privy .Council in Jamshed 
Khodaram Irani v. Burjorji Dhunibhai*, and 
that .decision is on all fours, and is appli­
cable to the facts of. this case. We there­
fore consider that time is not the essence 
of the. coiitract. . .
7. In this Letters Patent Appeal Mr. M.S. 
Venkatarama Iyer, submitted that the 
Courts' below lost sight of ‘ the essential 
condition that is necessary to enable the 
plaintiffs to succeed in a suit for - specific

1. (1916) I. L. R. 40 Bom. 289.
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performance, namely, that the plaintiff, 
should aver and prove th? t they were al­
ways willing and ready to perform their 
part of the contract. According to the 
learned Counsel, as in their notice the 
plaintiffs had stated that they were unable 
to find money till 12th April, 1957, 
the period stipulated under the agree­
ment, it must be held that they were not- 
ready and willing to perform their part 
of the contract and they were not entitled 
to a decree for specific performance. This 
plea was not taken in the trial Court. 
The trial Court d ;creed the suit and the 
defendant preferred an appeal. Even in 
the m mora-dum of appeal grounds, this 
ground was not raised. But being a ques­
tion of law we allowed the learned. Coun­
sel to raise this point. In support of bis 
contention the learned Counsel relied on 
the decision of the Supreme Court 
in Gomatkinayagam Pillai v. Palaniswami 
Nadar1. H .* submitted relying on para­
graph 10 of the judgment that before a 
decree for specific performance could be 
granted, the plaintiff would have to prove 
his readiness and willingness continuously 
from the date of the contract till the date 
of hearing of the suit and if he failed in that 
his suit was liable to fail. Learned Coun­
sel would construe this observation as mea­
ning that the plaintiff should be ready and 
willing to perform h;s part of the contract 
by keeping the money ready to be pa:d 
to the defendant. We are unable to ac­
cept the interpretation put upon the sen­
tence cf the judgment of the Supreme 
Court by the learned Counsel. All that it 
means is that during the course of the 
continuance of the contract and subse­
quently the plaintiff must be ready and 
willing to perform his part of the contract. 
Section 16 of the Specific Relief Act 
(XLVII of 1963) provides that specific 
performance of a contract cannot - be en­
forced in favour of persons specified in 
clause (a) (b) and (c) of that section. Sub­
section (6) provides that specific perfor­
mance cannot be had in- favour of a per­
son who has become incapable of perfor­
ming, or violates any essential term of, the 
contract that on his part remains to be per­
formed, or acts in fraud of the contract, cr 
wilfully acts at variance with, or in sub­
version of the relation- intended to be es-

1. (1967) 2 S.C.W.R. 147 : (1967) 1 S.C.R. 
827 : AIR. 1967 S.C.868.

9

tablished by the contract. The sum and 
substance of sub-clause [b) is that the 
plaintiff should continue to stand by the 
contract and should not' have become in­
capable of performing the contract or 
violated any of the terms of the contract. 
Sub-section (c) provides that the plaintiff 
should aver and prove that he has per­
formed or has always been ready and wil­
ling to perform the essential terms of the 
contract which are to be performed' by 
him, other than terms the performance of 
which has been prevented or waived by 
the defendant. This position is made clear 
by the Supreme Court in the latter part of 
the paragraph wherein it states:

“A ground for rejecting the respondent’s 
claim for specific perfoimance will not 
arise merely because the respondent was 
not ready with the necessary funds on 

. 30th April, 1959, if time was not of the 
essence. ”

The above sentence makes it abundantly 
clear that the plaintiff will not lose his, 
right to get specific performance merely’ 
because he had not the necessary funds 
before the last date provided under the' 
contract but he will not be entiled to speci­
fic performance “is. the respondent was 
not ready and willing to perform his part 
of the contract. ” Thus it is clca- that it 
is not essential that the plaintiff should 
have money ready in contracts where time 
is not the essence but should always stand 
by and be ready and willing to perform 
his part of the contract. We a-re unable 
to agree with the submission of the If amed 
Counsel that the decision of the Supreme 
Court in Gomatkinayagam Pillai v. Palani­
swami Nadar1, would negative the claim 
of the plaintiff for specific performance.

8. The learned Counsel submitted that 
in any event the burden ;s on the plain­
tiffs to prove that they were always ready 
and willing to perform the contract and 
that this has not been proved as no oral 
evidence has been let in- This point was 
not specifically raised or put in issue in 
either the trial Court or the appellate 
Court or even before the learned Judge 
who heard the second appeal. As a matter 
of fact, on the materials available, we are

1. (1967) 2 S G.W.R. 147: (1967) 1 S.C.R. 
227 : AI.R. 1967 S.G. 868.
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satisfied that the plaintiffs were always 
ready and willing to perform theii part of 
the contract. They wanted really to get 
hack the property.
<). In the result, we do not see any rea­
son for not accepting the conclusion arriv­
ed at by the learned Judge. The Letters 
Patent Appeal is dismissed with costs.
V.K. ----- -—■ Appeal dismissed.

IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.
(Special Original Jurisdiction.)

Present:—T. Ramaprasada Rao, J.
Sarojini Animal .. Petitioner*
v.

JR. Ghelliah Pillai and another
.. Respondents.

Madras Cultivating Tenants Protection Act 
(XXV of 1955), section 2 (aa)—Cultivating 
.tenant—Test—Cannot include a person having 
interest in land falling short of right as lessee— 
Constitution of India (1950), Article 226.
A person projecting an interest as a 
“cultivating tenant” within the meaning 
of section 2 (aa) of the Madras Cultivating 
Tenants Protection Act, should prove and' 
establish-that he has an interest in the 
land which is the subject-matter of the 
enquiry. [Para. 3.J
“The land” which has been leased out 
should be decipherable or identifiable 
and capable of being specified as the 
subject-matter of demise and such a land 
must be cultivated by the tenant.

[Para. 4.]
“Where the parties had agreed to have 
mixed crops in the land of the petitioner 
in the sense that both could cultivate on 
the same.land the petitioner raising coffee 
and fruit bearing trees and the respondent 
raising within the available space in the 
land banana trees, and there was no 
possibility to demarcate or define the land 
■on which the first respondent could plant 
.banana trees and enjoy the usufructs 
therefrom,' the latter cannot get relief 
■or recognition as a cultivating tenant 
under section 2 (aa) of the Act.

(Para. 6.]

*W.P. No. 1886 of 1973 . 29th November,, 1973.

Gases referred to:—
Muthuraja v. Rajarathinam, (i960) 2 M.L.J. 
475: I.L.R. (i960) Mad. 826; Arumutka 
Vettian v. Angamutku Nattar, (1965) 1 
M.L.J. 170; Govindaswami v. Makalakshmi 
Animal, (1963) 2 M.L.J. 137.
Petition under Article 226 of the Consti­
tution of India, praying that in the cir­
cumstances stated therein, and in the affi­
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari call­
ing for the records of the second respon­
dent relating to the proceedings dated 
if th January, 1973 in A10/RP/20/72 and 
quash the proceedings of the 2nd res­
pondent dated 15th January, 1973..
R. Krishnamoorthy, D. Raju and A.R. 
Lakskmanan, for Petitioner.
A. Varadarajan, S. Ramalingam and T. 
Sathiadev, for Respondents.
The Court made the" following
Order:—Under an agreement dated 
17th November, 1966, the petitioner and 
the first respondent agreed that the first 
respondent could enter upon her land 
of an extent of about 11 acres in Uthama- 
palayam, Madurai and that whilst she 
be - enabled to raise coffee, orange, pome­
granates etc., crops in the same land, 
the first respondent would equally be 
permitted to plant banana trees and enjoy 
the usufructs therefrom. It is also in the 
contemplation of parties what whilst the 
first respondent enters the land for pur­
poses of enjoying the usufructs of the 
banana crop raised'by him, he should 
not in any way disturb the other crops 
which the petitioner might raise in the 
very same land. Almost at the end of the 
period provided for under the arrange­
ment as above, the first respondent appar­
ently intended to get a permanent right 
in himself under the Madras Cultivating 
Tenants’ Protection Act and with that 
object in view, he applied to the Record 
Officer, Periakulam- requesting him to 
record him as a cultivating tenant of the 
land owned by the petitioner. He succee­
ded before the Record Officer. The 
petitioner questioned such recording- by 
•the Record Officer under the provisions 
of the Act, but was not successful. The 
petitioner, therefore, filed an appeal as 
provided under the Act to the Special
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Deputy Collector, Madurai, who agreed 
with her that the respondeat was not a 
cultivating tenant as no interest in the 
land was at any time intended to be 
transferred under the arrangement refer­
red to above. On revision as against this 
order to the second respondent, he differed 
from the Special Deputy Collector and 
took the view that an interest in the land 
was transferred under- the arrangement 
of 1966 and that the first respondent was 
entitled to be recorded as a tenant within 
the meaning of the Tamil Nadu Cultivat­
ing Tenants’ Protection Act, 1955. It 
is as against this order that the present 
Writ Petition has been filed.

a. In the order challenged, the second 
respondent while stating the features of 
the arrangement between the petitioner 
and the first respondent came to the 
conclusion that the possession of the land 
was handed over to the' first respondent 
for cultivating the land. He conceded 
that the petitioner had the concurrent 
right to plant coffee seeds and to grow 
other fruit-bearing trees in the land along 
with the operations which the first res­
pondent could do on the land, which he 
characterised as agricultural operations. 
But this feature by itself, according to the 
second respondent, would not militate 
against his conclusion that what was 
agreed to be transferred under the arrange­
ment was an interest in the land and not a 
licence to the first respondent to use the 
land for purposes of raising banana plants 
and enjoy the usufructs therefrom. The 
petitioner raised incidentally a plea that 
the 1st respondent has surrendered his 
right under the arrangement some time 
prior to the application made by him for 
recording his rights under the Act. This 
was, however, disbelieved and as a ques­
tion of fact, it was found that the first 
respondent was enjoying the-rights which 
he had under the arrangement on the 
date when he sought for himself being 
recorded as a cultivating tenant in the 
public records. This finding cannot 
be challenged in this Court.

3. The only question that arises for 
consideration is as to what is the nature 
of tbe interest created under the document 
dated 17th of November, 1966. At every 
material stage, the perceivable intent 
which brought the parties together is

easily seen. The sole purpose and inten­
tion of the arrangement was to allow the 
first respondent into the land for purpose 
of enjoying the bananas out of the plants 
which the first respondent might raise 
by using the petitioner’s land. The 
document also enables, the petitioner to 
contemporaneously use such land for 
her own purposes, and particularly, for 
agricultural' operations in the matter 
of raising fruit-bearing trees and coffee 
crops. One singular feature in this 
arrangement is that the first respondent 
himself undertook to supervise the coffee 
crop which the petitioner might raise 
in the land. The schedule to the docu­
ment also make clear that what was in­
tended to be granted was “enrremjpssmu 
LDir^sbaetr”. In the light of these textual 
stipulations between the parties as reflec­
ted in the arrangement, the contention 
of the learned Counsel for the first res­
pondent is that what was intended to be 
granted under the arrangement of 1966 
was an interest in immoveable property. 
For a person to secure an interest in 
immoveable property and project rights 
as a cultivating tenant within the meaning 
of section 2 (aa) of the Madras Cultivat­
ing Tenants’ Protection Act, he should 
be a person who contributes his own 
physical labour or that of any member 
of his family in the cultivation of any land 
belonging to another, under a' tenancy 
agreement, express or implied. Even 
if a person satisfies the earlier portion of 
the definition of ‘cultivating tenant’, 
namely, that he contributes his sinews 
for purposes of cultivation, yet the accent 
is upon the land which he has to cultivate 
under an agreement between himself 
and another. Any land mentioned in 
section 2 [aa) with reference to particular 
and individual cases has to be understood 
as the land in those instant cases. There­
fore, it is necessary that a person project­
ing an interest as a cultivating tenant has 
to prove and establish that he has an 
interest in the land which is the subject- 
matter of the enquiry.
4. In the instant case, the first respon­
dent was unable to satisfy the appellate 
authority, namely, the Special Deputy 
Ccllector that a particular piece of land 
out of 11 and odd acres belonging to the 
petitioner could be carved out from the 
totality of the land and be said to be
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'the land’ which has been leased out or 
demised to him for the purpose of plant­
ing banana plants and enjoying the 
banana usufructs therefrom. Unless there 
is acceptable proof that a particular piece 
of land which is decipherable or identifia­
ble and which could be specified is the 
subject matter of a demise and unless the 
person who claims a right as a cultivating 
tenant establishes that his physical labour 
involving agricultural operations is with 
reference to such specified and identified 
land, he cannot be said to be a person 
having an interest in immovable pro­
perty or ‘the land’. This is the essence 
and foundation for the proof and esta­
blishment of a right within the meaning 
of section 2 (aa) of the Act. It, therefore, 
follows that if a person claiming such a 
right is unable to point out clearly that a 
piece of land is in his sole custody for 
purposes of being operated upon and. for 
himself utilising the same for his agricul­
tural operations, it cannot be said that 
there is a relationship of lesser and 
lessee as is ordinarily undei stood under 
the provisions of the /Transfer of Property 
Act as between that person and the owner 
of that land. Whatever may be the 
nature of the right as between such two 
persons, it falls short of a right as a lessee 
with reference to immovable property. 
Only if- an interest in immovable pro­
perty is transferred by an instrument, 
express or otherwise, and that right was so 
granted by the owner of the land to enable 
the other person to use it for agricultural 
purposes, he cannot claim right as a 
cultivating tenant as well.

5. The question is whether in the instant 
case such an identified and identifiable 
interest in the land carved out of a larger 
extent of land has been given to the first 
respondent and whether be could in the 
circumstances, be said to be in exclusive 
possession of the same to the exclusion of 
the petitioner, which possession would 
enable him to raise banana plants 
therein and enjoy the banana usufructs 
therefrom.
6. The Special Deputy Collector who 
heard the first appeal rightly referred to 
the fact that as the parties agreed to have 
mixed crops in the land, in the sense, 
that both the petitioner and the first 
respondent could cultivate on the same

land and as this is a case in which inter­
cultivation of crops was possible and was 
agreed, and as theie was no possibility 
to demarcate or define ■ in clear terms 
the land on which the first respondent 
could plant banana trees and enjoy the 
usufructs therefrom,-the respondent would 
not be entitled to a relief of recognition 
as a tenant under ■ section 2 (aa) of Act 
XXV of 1955. The Special Deputy 
Collector also found as a fact that the 
first respondent -admitted before the 
Record Officer that there were coffee and 
banana crops in the suit lands when the 
first respondent took the lease.- This 
admission is a dear pointer to the fact 
that the parties intended that the totality 
of the land was to be subjected to multi­
cultivation, or, at any rate, to inter-culti­
vation, as pointed out by the Special 
Deputy Collector. The petitioner could 
raise fruit bearing trees and coffee planta­
tions. Th 2 first respondent could equally 
raise within the available space, in the 
land, banana plants. and enjoy the 
usufructs therefrom. All these factors put 
together do not create-a defined interest 
over a demarcated piece of land in the 
total extent of 11 acres and odd owned by 
the petitioner'. In th^sc circumstances, I 
am of the view that no interest in the land 
has been carved out and transferred by 
the instrument dated 17th November, 
1966.
7. The learned Counsel for the first 
respondent invited my attention to two 
decisions of single Judges of our Court, 
namely Muthuraju v. Rajarathmam1 2 and 
Arumutha Vettian v. Angamuthu NattarK 
In the first case, Anantanarayanan, J., as 
he then was, held-the view that a person 
who takes land on lease for enjoyment of 
the usufruct of the casbewnut plantation 
therein is a cultivating, tenant within the 
meaning of the old definition. In the 
second case, Srinivasan, J., went a step 
further and held that if a person is entitled 
to usufruct from the trees spread over a 
period of time during which period the 
usufruct grew out of the soil, then the 
right to collect the usufruct is in the nature 
of immovable property and would accord­
ingly amount to a lease. Before Srini-

1. I.L.R. (1960) Mad. 826: (I960) 2 M.L.J. 
475.

2. (1965) 1 M.LJ. 170.
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vasan, J., the Division Bench decision of 
our Court reported in Govindaswami v. 
Mahalakshm Animal1, was also cited. 
But the learned Judge was of the view 
that the question that arose before him 
was not directly dealt with therein.

•8. But the case more apposite for our 
purpose is the Bench decision reported 
in Govindaswami v. Mahalakshmi Ammal1 
Ramachandia Iyer, C.J., delivering the 
judgment of the Bench held, undei similar 
circumstances, that the. right created 
"under the deed was only in respect of the 
trees. In the course of the judgment, 
the learned Chief Justice observed that 
the provision in the agreement that the 
person would be entitled to repair the 
land so as to render it useful for obtaining 
the produce would seem to imply that no 
interest in land was created, for if such a 
right- or interest was intended to be crea­
ted under .the document, there was no 
■necessity for this clause at. all. With 
respect, I adopt all these observations 
and apply the same to the facts of our 
ease. In the agreement between the 
parties, both have agreed to jointly culti­
vate the land. It is, therefore, possible 
to conceive of situations where the physi- 
eal agricultural operations are carried on 
in the land not only by the petitioner to 
the exclusion of the first respondent and 
reciprocally by the first respondent to the 
■exclusion of the petitioner, but simulta­
neously by both. If, therefore, both the 
landlord and the tenant could enter upon 
the land, and concurrently and jointly 
carry on agricultural operations for the 
benefit of thcm"clvcs, it cannot be . said, 
even in those circumstances, that an inter­
est in a specified land was transferred by 
the landlord to the tenant. It would be 
impossible to find out or carve out from 
the total land as to what portion has boon 
•definitely leased out, as contended. by 
the first respondent. This position, 
though noticed by Srinivasan, J., was not 
followed since the learned Judge was of 
the view that the question which arose 
before him was different. In any event, 
the Division Bench judgment binds me 
and the ob'ervations therein coupled with 
the facts which are not disputed and dealt 
with by me compel me to hold that the 
order of the second respondent presents

J. (1963) 2 M.L.J. 137.

an apparent error which has to be set aside 
by the issue of a rule under Article 226 
of the Constitution.
g. If the first respondent has not surren­
dered possession as contended by the 
petitioner, and if he is in possession,, then 
it necessarily follows that the petitioner 
has to avail herself of the provisions of 
law to evict the first respondent from the 
land.
10. This petition is, therefore, allowed. 
No costs.
p. s. P. -------- Petition allowed.

IN THE HIGH COURT OF JUDICA­
TURE AT MADRAS.

(Special Original Jurisdiction.)

Present:—M.M. Ismail, J.

Periaswami - Petitioner*

v.

Rangaswami and others
.. Respondents'.

Tamil Nadu Panchayats (Conduct of Election 
«f President of Village Panchayats) Rules 
(1970), rule 19 (2)—Election of President— 
Marking of billot paper—One seal on scissors 
and another faint one partly in the cage of 
squirrel and partly on the border—Whether 
valid vote—Intention of the voter.

Scissors was the symbol of the petitioner, 
while the squirrel was the symbol of the 
1 st respondent. In one vote, there was 
one seal on the scissors and another a faint 
one, partly in the cage of squirrel and 
partly on the border. The Election 
Tribunal rejected this ballot paper. This 
was challenged by the petitioner.

■Held: Apart from the fact that the Election 
Tribunal had not recorded any finding 
with reference to the second proviso to 
rule 19 (2) of the Tamil Nadu Panchyats 
(Conduct of Election of President of 
Village Panchayat) Rules, 1970. that 
from the way the paper was marked it was 
not possible to bold that the intention 
was to vote for a particular candidate, the 
very statement with regard to the nature

*W.P. No. 1990 of 1973. 8/A November, 1973.
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of the marking extracted from the order 
of the Election Tribunal, with reference 
to the ballot paper in question clearly 
showed that the intention of the voter 
was to vote for the symbol “ Scissors ” 
Therefore, looked at from any point o i 
view, the rejection of the ballot paper cast 
in favour of the petitioner herein by the 
Election Tribunal could not be justified.

■ [Paras. 4 and 5]*

Petition under Article 226 of the Constitu­
tion of India, praying that in the circum­
stances stated in the affidavit filed there­
with the High Court will be pleased to 
issue a .writ of. certiorari calling for the 
records relating to the order of the third 
respondent herein dated 1st February, 
1973 and made in O.P. No. 46 of 1972 on 
his file and quash the said order and made 
therein.

M.K. Nambiar for Mjs. S. Balathandapani 
and M.N. Krishnamani, for Petitioner.

R. Balasubramaniyan, for Respondents.

The Court made the following
Order:—The petitioner was elected . as 
the President of the Pudupalayam Village 
Panchayat in the elections held on 28th 
July, 1970, respondents 1 and 2, herein 
having been defeated. The first respon­
dent herein preferred an election petition 
namely, O.P. No. 36 of 1970 on the file 
of the Court of the District Munsif of 
Ariyalur to set aside the election of the 
petitioner. The Election Tribunal by an 
order dated 16th June, 1972, set aside the 
election of the petitioner and declared 
the first respondent herein as the duly 
elected President. Against the said 
order, the petitioner filed a writ petition 
namely W.P. No. 1588 of 1972 {Periaswamy 
v. Rangaswamy and 2 others) on the file 
of this Court praying for the issue of a 
writ of certiorari to quash the same. The 
said writ petition was allowed on 1st 
August, 1972 and the Original Petition 
No. 36 of 1970 itself was remanded for 
fresh disposal. The said O.P. was 
numbered as O.P. No. 46 of 1972 before 
the. Principal District Munsif, Tiruchira- 
palli, and the said Election Tribunal by 
its order dated 1st February, 1973, after 
recounting the votes came to the conclu­
sion that the petitioner and the first 
respondent had obtained an equal number

of votes and that therefore a fresh election 
should be held. It is to quash this order 
that the present writ petition has been 
filed under Article 226 of the Constitu­
tion of India.
2. Mr. M.K. Nambiar, learned Counsel 
for the petitioner, contends that the 
rejection of some of the votes cast in 
favour of the petitioner by the Election. 
Tribunal is clearly erroneous on the face 
of it and even if the Election Tribunal 
is found to have erroneously rejected one- 
ballot paper cast in favour of the petitioner, 
that will put an end to the equality found 
by the Election Tribunal and make the 
votes obtained by the petitioner herein 
higher in number than those obtained 
by the, first respondent and consequently 
the election petition filed by the first 
respondent herein would have to be dis­
missed. In support of this contention, 
the learned Counsel places strong reliance 
on one ballot paper dealt with by the 
Election Tribunal. That is the ballot 
paper bearing No. 926866. With regard 
to this ballot paper, what the Election 
Tribunal says is this:

“In vote No. 926866, there is one seal on 
the Scissors and another a faint one, 
partly in the cage of Squirrel and 
partly on the border. It is clear that 
these votes have to be rejected.”

It must be pointed out at this stage that 
the Scissors was the symbol of the peti­
tioner, while the Squirrel was the symbol 
of the first respondent. Consequently^ 
if the conclusion of the Election Tribunal 
is erroneous with regard to vote No. 
No. 926866 it will follow that that vote 
will be a valid vote cast in favour of the 
petitioner herein and therefore the peti­
tioner’s total number of votes will be 
higher than the votes obtained by the 
first respondent even -after recount and 
hence the petitioner would have been 
validly elected. as the President of the 
Panchayat. Counting of votes is provi­
ded for in rule 19 of the Tamil Nadu 
Panchayats (Conduct of Election of 
President of Village Panchayat) Rules, 
1970. Sub-rule (2) of rule 19 states as 
to when a ballot paper shall be rejected- 
According to that rule,

“A ballot paper shall be rejected—
(a) if it bears any mark or writing 
by which the elector can be identified, or
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(b) if no vote is recorded thereon, or
(c) if votes are given on it in favour of 
more than one candidate, or
(d) if the mark indicating the vote 
thereon is placed in such manner as to 
make it doubtful to which candidate 
the vote has been given, or
(«) if it is a spurious ballot paper, or
(f) if it is so damaged or mutilated that 
its identity as a genuine ballot paper 
cannot be established ; or
(g) if it bears a serial number, or is of 
a design, different from the serial 
numbers,or, as the case may be, design 
of the ballot papers authorised for use 
at the particular polling station, or
(A) if it does not bear the distinguishing 
mark which it should have borne 
under the provisions of sub-rule (2) 
of rule 13, or
(i) if it does not bear the signature of 
the Presiding Officer bn the reverse 
side:
Provided that where the Chief Presiding 
Officer is satisfied that any such defect 
as is mentioned in clause (g), clause (h) 
or clause (i) has been caused by any 
mistake or omission the ballot paper 
shall not be rejected merely on the 
ground of such defect:
Provided further that a ballot paper 
shall not be rejected merely on the 
ground that the mark indicating the 
vote is indistinct or made more than 
once, if the intention that the vote shall 
be for a particular candidate clearly 
appears from the way the paper is 
marked.”

The case of the learned Counsel for the 
petitioner is that the second proviso 
extracted above clearly shows that a ballot 
paper shall not be rejected merely on the 
ground that the mark indicating the vote 
is indistinct or made more than once, if 
the intention that the vote shall be for a 
particular candidate clearly appears from 
the way the paper is marked. His further 
case is that the statement of the Election 
Tribunal with regard to vote No. 926866 
extracted already shows that the said 
vote cannot be rejected and that as a 
matter of fact even the Election Tribunal

has not recorded any finding with regard, 
to that vote that the same has to be 
rejected because the intention that the vote 
shall be for a particular candidate did not 
clearly appear from the way the paper is 
marked. A perusal of the order of the 
Election Tribunal shows that with regard 
to each one of the so-called doubtful votes, 
the Election Tribunal has referred to the 
manner of marking on the ballot paper 
and has recorded as finding with refer­
ence to the proviso extracted above, namely 
whether the intention clearly appeared 
from the way the paper was marked or 
not. On that basis, certain doubtful' 
ballot papers have been counted in favour 
of the first respondent himself. ' As far as 
the ballot paper bearing No. 926866 is 
concerned, there is no finding by the 
Election Tribunal that from the way the 
paper is marked, it is not possible to 
gather the intention that the vote was for a 
particular candidate and therefore it 
has to be rejected. Simply after referring; 
to the fact that one seal is on the Scissors 
and another, a faint seal, is partly in the 
cage of Squirrel and partly on the border,, 
the Election Tribunal has chosen to reject 
the ballot' paper. In my opinion, this, 
action of the Election Tribunal is not in, 
accordance with the rules.

3. Air. Nambiar in this context drew 
my attention to the relevant provisions 
of the English . law as extracted at 
pages 198-199 of the Powers, Duties and 
Liabilities of an Election Agent and of a. 
Returning Officer by Frank R. Parker, 
Sixth Edition and also the illustration 
found at page 213 of that edition: The- 
said illustration is as follows:—

LAWSON 1
* HARRY LAWSON WEBSTER i 

1. LAWSON, Oakney j
Cottage, Taplow, in the \

County of Bucks, Esquire

ALASTER
2. THOA1AS WILLIAM CHESTER 

MASTER, Junior 
The Abbey, Cirencester, Esquire

Thus, it will be seen that in the above 
illustration, there is one clear mark against
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the name pf Lawson and there is another 
mark on the border projecting into the 
column loft for the other candidate Master. 
With reference to such an illustration it 
■was held:

“If a good cross is added to that 
whose intersection is exactly on the line 
between the compartments of the paper, 
the former corrects the uncertainty of 
the latter (Cirencester, Jan. 1893)..”

In my opinion, this illustration directly 
applies to the facts of this case.
4. Apart from the fact that the Election 
Tribunal has not recorded any finding 
with reference to the second proviso to 
rule 19 (2) extracted already that from 
the way the paper is marked it is not 
possible to hold that the intention was 
to vote for a particular candidate, the 
very statement with regard- to the nature 
of the marking extracted already from 
the order of the Election Tribunal with 
reference to the ballot paper in question 
clearly shews that the intention of the voter 
was to vote for the symbol “Scissors”.
5. Therefore, looked at from any point 
of view, the rejection of the ballot paper 
bearing No. 926866 cast in favour of the 
petitioner herein by the Election Tribunal

\ cannot be justified. If so, by virtue of 
this conclusion, the petitioner would have 
■got mere votes than the first respondent 
herein even after recount and conse­
quently the election petition should have 
been dismissed.
6. The. result is, the writ petition is 
allowed and the order of the Election 
Tribunal dated 1st February, 1973 in 
O.P. No. 46 of 1972 is quashed and the 
said O.P. will stand dismissed. There 
will bo no order as to costs.
S.Ji ---------—- Petition allowed m
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IN THE HIGH COURT OF. JUDICA­
TURE AT MADRAS.

(Special Original Jurisdiction.)

Present:—K. S. Venkataraman and K.N. 
Mudaliyar, JJ. - - • -

K. M. Raxnalinga Nadar and another
, .. Petitioners'*

v.

The Collector and Additional District 
Magistrate (J), Kanyakomari Dis­
trict. .. Respondent.

Maintenance.uf Internal Securty Act (XXVI 
of 1971), section 3 (2) (b) read witk section 
3 (1) (a) (iii)—Past proximate conduct of 
smuggling rice from one district to another— 
If and when can be the basis for detention under.

The Supreme Court in Hagen Murmu v. 
State of West Bengal, (1973) Crl.L.J. 667: 
A.I.R. 1973 S.G.844, has held that past 
proximate conduct of a person is a 
relevant factor for ordering detention if 
it has a rational connection with the 
necessity of detention. ]Para. 12.]

In the instant case the instances 
averred against two detenus were 
as old as 8th July, 1971, 1st Septem­
ber, 1971, nth September, 1971 
and 29th November, 1971. Taerc was no 
.averment that the lorries belong! ig to 
the two detenus were employed by 
A (alleged absconding associate of the 
detenus) during 1972 and 1973 upto the 
date of detention viz-., 4th October, 1973. 
Nor was there anything to show that in 
regard to the six instances if which A 
was implicated stretching' over- from ‘4th 
Novembir, T971 to 30th January, 1973, 
any one of the two detenus was involved 
in any sense whatever. The efflux of 
time and the consequential interregnum 
from 29 th November, 1971 to 4th October, 
1973 so far as one of the detenus, was 
concerned and from 1 ith Sep tomb ;r, 1971 
■to 4th October, 1973 so far as theother cLe- 
tenuwas concerned could not be treatccLas 
furnishing a close proximity to, or connec­
tion with, the smuggling activities of A. 
The instances which the two detenus Were

*W.P. Nos. 5711 and 5712 of 1973.
t22r.d November, 1973;
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involved are far too remote for the purpose 
of raising any rational and reasonable 
inference of any apprehension of repetition 
of such act as to justitfy their detention.

[Para. 14.]
Case referred to :—
Nagen Murmu v. The State of West Bengal, 
(1973) Grl. L.J. 667: A.I.R. 1973 S.C. 
844.
Petitions under Article 226 of the Consti­
tution of India praying that in the cir­
cumstances stated therein, and in the 
affidavit filed in each of the Petitions 
the High Court -will be pleased to issue a 
writ of habeas corpus in each for the 
production before the High Court,.Madras 
the persons C.H. Dhas and C. Wilson 
respectively, the detenus in Central Jail 
at Palayamkottai to be dealt with accord­
ing to law and direct that they be set at 
liberty.
V.P. Raman, N.R. Gkandran and' Jyothi 
Balasimdaram, for Petitioners.
The Public Prosecutor, for Respondent.
The Judgment of the Court was delivered 
by
K.N. Mudaliyar, J.:—These two writ peti­
tions refer to the detention of C.H. Dhas 
and C. Wilson who are detained in the 
Central Jail, Palayamkottai respectively. 
Ramalinga Nadai and Jesudhas are the 
two petitioners praying for a direction 
from .this Court that the two .detenus 
may be released from detention.

2. . The Collector and Additional District 
Magistrate (I) of Kanyakumari District 
passed a composite order of detention of 
three persons Arthur Hendrose alias 
Manthri, C.H. Dhas alias K.C. Dhas alias 
Rajan and C. Wilson under section 3 (2)
Cb) read with section 3 (1) [a) (iii) of the 
Maintenance of Internal Security Act, 
1971 [Central Act XXVI of 1971). C.H. 
Dhas and C. Wilson were arrested and 
detained, but Arthur Hendrose is abscond­
ing and he is not yet apprehended.
3. It emerges from the record that Arthur 
Hendrose and C.H. Dhas arc the sons of 
one Haridoss. . G. Wilson is the brother 
of the said Haridoss.
4. Arthur Hendrose is the owner of 
lorry KLV : 7153 styled as ‘Adam’,

10

T.M.C. '9047 styled as ‘Peace’ which 
was later- on re-registered under regis­
tration No. KLV: 7470 ‘Brothers’ and 
the lorry bearing No. MDF: 3148 styled 
as ‘TJiilaga Transport’. The name of the 
lorry KLV 747° was later altered as 
‘Adham’ which was subsequently changed, 
as ' ‘Vijayalakshmi’.

5- C.H. Dhas, the elder brother of 
Arthur Hendrose is the owner of the 
lorry MDK: 3144 styled as ‘Vijaya­
lakshmi, and KLT 8577 styled as ‘Peace’

6. C.Wilson is the younger brother of 
Haridoss. He is the owner of the lorry 
KLV 5018 styled as ,‘C. Wilson’ which 
was later on changed as ‘Geethamalar’. 
(Haridoss is the father of Arthur Hendrose 
and C.H. Dhas. He is the owner of the 
lorry KLV 3234. Haridoss is not the 
subject-matter of any detention order)

7. It emerges from the impugned deten­
tion order that C.H. Dhas is implicated 
in the incident that occurred on 4th 
November, 1971, 1st September, 1971 
and 29th November, 1971. These 
incidents are the subject-matter of crimes 
registered in Crime No. 895 of 1971 of 
Thakkalai police station under clause 
3 of the Southern States (Regulation of 
Export of Rice) Order which was then 
pending trial and in Crime No. 916 of 
1971 of Kuzhithurai police station under 
clause 3 of the Southern States (Regu­
lation of Export of Rice) Order and 
section 426, Indian Penal Code and 
section .77 read with 112 of the Motor 
Vehicles Act and in Crime No. 951'of 1971 
of Thakkalai police station under clauses 
2 and 3 of the Southern States (Regula­
tion of Export of Rice) Order which' 
is under investigation respectively.

8. C. Wilson also is directly concerned 
in two incidents that, occurred on 8th 
July, 1971 and nth September, 1971 in 
Crime No. 325 of 1971 of Arumani police 
station under clause 3 of the Southern 
States (Regulations of Export of Rice) 
Order,, 1964 read with sections 3 and 7 
of the Essential Commodities Act and 
section 307, Indian Penal Code which 
is now pending trial before the Additional 
I Class Magistrate, Kuzhithuiai in crime 
No. 922 of 1971 of Kuzhithurai police 
station under clause 3 of the Southern 
States (Regulations of Export of Rice)
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Order, 1964 read, with section 3 and 7 of 
the Essential Commodities Act which 
ended in acquittal for want of legal 
evidence, respectively.
�� � The further averment in the order 
of detention against C.H. Dhas (detenu) 
is that he was found travelling and 
smuggling 100 bags of rice from Tamil 
Nadu to Kerala State in a lorry MDK: 
3148 styled as ‘Tlhlaga Transport’ belong­
ing to Arthur Hendrose on � tk Novem­
ber, 1971, He was chassed and arrested 
and a case was then pending on the date of 
the detention order.' Two other instances 
of the same kind in which C.H. Dhas was 
involved were said to have occurred on 
1st September, 1971 and 29th November, 
1971. These two instances have been 
elaborately described in .the body of the 
detention order.-

The allegation against C. Wilson is that 
on 8th July, 1971 his lorry KLV: 5018 
dashed against-the check-post and entered 
into Kerala State. In this case, C. 
Wilson applied for the return of the lorry 
from the ■ Court of the Additional I 
Class Magistrate, Kuzhithurai and took 
delivery of it on furnishing security. 
On nth September, 1971 the same lorry 
belonging to C. Wilson-bearing registra­
tion No: KLV 5018 was sighted by tjie 
revenue staff entering into Kerala State. 
At the sight of the Police party the driver 
of the lorry- stopped the vehicle and esca­
ped from the spot. But the lorry was 
found to contain 10 bags of rice. C. 
Wilson was not directly involved in the 
crime, but his lorry contained 10 bags 
of rice which was attempted.to be smugg­
led into Kerala State from Tamil Nadu 
State.
�	�  The gravamen of the complaint 
against the two detenus, C.H. Dhas and 
C. Wilson (and Arthur Hendrose) is that 
all the three persons have been smuggling 
rice from Tamil Nadu to Kerala State 
with the help of their close associates and 
lorry drivers and agents ■ and therefore 
they have been indulging in acts prejudi­
cial to the maintenance of supplies and 
services essential to the community.

11. The . respondent averred in his 
counter-affidavit that • the two detenus, 
Arthur Hendrose and Haridoss are leading 
a joint family system of life with mutual

■understanding to help one another in their 
activities of smuggling rice, foodgrains 
and other essential commodities from 
Tamil Nadu to Kerala State. They are 
all residing very close to the Tamil Nadu 
border. With the active connivance of 
a net work of unauthorised dealers and 
agents of Kanyakumari District like Thiru 
Kolappan Chettiar of Kottar these persons 
are dealing in smuggling of rice from 
Kanyakumari District in Tamil Nadu to 
Kerala State. According to the respon­
dent, the said persons-are.dealing in 
black-marketing and smuggling jointly by 
owning different lorries in their individual 
names. The- petitioners refuted the 
averment of the respondent that they are- 
living as a joint family. But the respon­
dent reiterated the averment that they 
are living as a joint family; they are all 
living together in one and the same premi­
ses and they are all carrying on illicit 
transactions jointly. The respondent fur­
ther stated that though the.instances relat­
ing to the detenus C.K. Dhas and C. 
Wilson related to the year 1971, there 
are telling circumstances connecting them ■ 
with the illicit transport of rice from Tamil 
Nadu to Kerala State as stated in the 
grounds of detention.

��� � The main argument advanced by 
the learned Counsel on behalf of the 
detenu that the two detenus - have not 
employed -their lorries in the smuggling 
activities from the end of 1971 and there 
is no reasonable nexus between the activi­
ties of the two detenus and the detention 
order and that the order of detention 
itself treats Arthur Hendrose as the villain 
of the. piece and that the averment that 
the two detenus and Arthur Hendrose 
are leading a joint family system of life 
is without any basis. The learned 
Counsel further reinforced his argument 
by relying on the rationale found - in the 
judgment of the Supreme Court in 
����� ���	��  v. ��� ������ ��� ������ ������ � � 
The Supreme Court of Ind.ia held that 
past proximate conduct of a person is a 
relevant factor for ordering detention if it 
has a rational connection with the neces­
sity of detention and that the detention 
for a two-year-old solitary incident must 
fail.

�� �(1973) �������� ����� ������� �1973 ���� �����


