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NOTES OF INDIAN CASES.
Martirosx v. Subram aniam Chettxar, I.L.R. 51 Mad.

103 : 54 M.LJ. 49 (F.B.).
The Full Bench had to consider in this case the question 

whether the Court could extend the time for making the award 
after the award is made. The question arose under the Arbitra­
tion Act Though the language is slightly different from 0 
that used in the Civil Procedure Code, it does not seem to be 
materially different Under the Civil Procedure Code of 1882 
the Privy Council held in Raja Har Narain Singh v. Chaudu- 
rain Bhagwant Kuar1 that after the making of the award the 
Court had no power to extend the time. The Civil Procedure 
Code has since, however, been amended. Whereas the old Civil 
Procedure Code said “If from want of necessary evidence or in­
formation or from any other cause the arbitrator cannot com­
plete the award within the period specified in the order, the 
Court may if it thinks fit and from time to time enlarge the 
pcriodi for the delivery of the award or make an order supersed­
ing the arbitration.’’ Schedule II, para. 8 of the present Code 
provides thus: “Where the arbitrator or the umpire cannot corh- 
plete the award within the period specified in the order, the * 
Court may, if it thinks fit, either allow further time and from 
time! to time, either before or after the expiration of the period 
fixed for the making of the award, enlarge such period or may 
make an order superseding: the arbitration.” Section 521 of the 
old Code prescribed that no award shall be valid unless made 
within the period allowed by the Court It is on the constric­
tion of Sections 514 and 521 their Lordships of the Privy 
Council held that the Court had no power to extend the time for 
making the award after the award is made. Sch. II, para 15 . 
now prescribes that no aiVard shall be set aside ‘inter alia except 
as having been made after the expiration of Jhe period allowed 
by the Court. The relevant provisions of the Arbitration Act #

1. (1891) LL.R. 13 A. 300 : L.R. 18 LA, 55 (P.C).
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are : Section 12.—The time for making the award may from 
time to time be enlarged by order of the Court, whether the time 
for making the award has expired or not. Section 13 (1).— 
The Court may from time to time remit the award for re­
consideration of the arbitrators or umpire. Clause 2.— 
Where the award is remitted under Sub-section (1) the 
arbitrators or umpire shall, unless the Court otherwise directs, 
make a fresh award within three months. The questions the 
Court had to consider in this case were : (1) Whether under 
Section 12 the Court could extend the time after making tire 
award, (2) Whether imder clause 2 after three months’ time 
has expired and after the award is made, the Court can extend 
time. Their Lordships held following the linglish cases that 
the Court could extend time even after the award is made. 
In the construction of an Act, which is pari materia 
with an English Act and is based substantially upon it, 

% it is an approved rule of construction in India that the interpre­
tation put upon it in England must also be taken to be the pro­
per construction in India • The only difficulty in the way was 
the judgment of the Privy Council in Raja Har Narain Singh v. 
Chaiuhiraiu Bhagztfant Kvar1. The inclination of opinion on 
the part of the referring Judges would seem to be that that rul­
ing is no longer applicable even in cases governed by the Civil 
Procedure Code by reason of the changes introduced in the 
language of the section Whereas Section 514 of the Civil 
Procedure Code of 1882 did not contemplate the extend­
ing of time after the expiry of the time fixed, the pre­
sent Code expressly provides for such extension. This circum­
stance was one which weighed strongly with the English Couit 
in Lord v. Lee.1 Justice Blackburn as he then was puts 
the argument thus : “Suppose the arbitrator inadvertently to have 
neglected to enlarge the time, and several meetings to have been 
held in the interval before the omission is discovered; if the sub- 

■ sequent enlargement of the time had only tfie effect of a new sub­
mission, all the witnesses must be recalled and all the expense 
must be incurred once again. It happens in the present case that 
thfe award was made before the oversight was discovered and the 
order obtained. Surely it is a very salutary enactment which 
enables a Judge to cure a defect which he thinks a mere defect 

* of form, and which the parties might have cured themselves. I 
am therefore clearly of opinion that the section gives power to

] (1891) I.L.R. 13 A. 300 ; L.R 18 LA. 55 (P.C.).
2- (1868) L.R. 3 Q.B. 404 at 409.
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the Judge to enlarge the term for making the award at any time, _ - 
and under any circumstances in which he thinks there is good 
cause for his intervention, and the effect of the enlargement is the 
same as if it had been by the parties; it amounts to a ratification, 
and is as if the enlarged time had been originally in the submis­
sion.” This argument would seem to apply to the Civil Pro­
cedure Code as it stands at present

SONACHALAM PlLLAI V. KuMARAVELU CHETTIAR, I.L.R. SI
Mad. 128 : 54 M.L.J. 8 (F.’B.).

The Full Bench held in this case that the conclusion in a 
representative suit is binding as against the individual members 
of the class ev&i though no leave was taken under-Order 1, 
Rule 8. Once the view was held in Madras that even in cases 
where the kamavan is sued as such, without action being taken 
under Section 30, Civil Procedure Code (which corresponds to 
O. 1, R. 8) the judgment would not bind the other members. • 
In the position taken by the Full Bench there is a considerable 
amount of risk of public interest suffering by individual negli­
gence or default But there are several safeguards. In sucn 
cases the Court might well insist upon the procedure of Order 1, 
Rule 8 being adopted. By a judicious exercise of its power of 
making parties, possibility of collusion might be excluded 
Again, not all suits where parties have common interest are re­
presentative suits. The previous suit must be one in respect of, 
a public or private right claimed in common for the previous 
parties and others. If the right claimed is one not claimed in 
common but is an individual right similar to that of others, the 
clause will not apply. No representative action will lie for 
instance to recover damages though the alleged groimd of action 
is a common injury nor can any personal decree be passed against 
persons not parties eo noniinc. Sahib Thambi v. Hamid,1 2 3 
Sadagopa\ Chari v. Krishnama Chart1 and, Markt & Co., 
Ltd. v. Knight Steamship Company, Ltd, Sale & Frasar 
v. Knight Steamikip Company, Ltd.1 In Jenkins v. Robert- 
son* it was held that in a declaratory action in respect 
of a public right there can be no binding compromise.
A different vidw is taken in Krishnamachari v. Chdn- 
nammal.1 Their Lordships of the Privy Council leave the ques­
tion open whether the proposition is not too broadly stated in.

1. (1911) LL R- 36 Mad 414 : 22 MX.J. 109. •
2. (1889) li.R. 12 Mad. 336.

3. (1910) 2 K.B. 1021. 4. (1867) L.R. 1 H. L. and Sc & Div. 117- .
5. (1913) 24 M.L.J. 192.
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* Jenkins v. Robertson*. See Abcpur Raiiini v. Syed Abu Mahomed 
Barkat AH Shah?. Their Lordships however seem to be clear that 
a suit for Redeclaration that the suit property is wakf property 
and not the personal property of the defendants is not a suit of 
a representative character and a compromise decree passed in 
such a suit is not binding. This decision would seem to over­
rule Mahomed Amir v. Svmiira KjiarT relied upon in the 
case under review. This fact cannot be said necessarily 
to affect the general conclusion but would seem to be sound in 
a contrary setose. S. 11, clause (z4) rightly speaking applies 
only to decisions of Courts and as such would exclude com­
promise decrees and the binding nature of compromise decrees 
would seem to depend on general principles rather than on 
Section 11. Viewed from that point of view, it is hardly a 
necessary inference from the fact that a person represents an­
other, he should be entitled to compromise also. If he is other-

• wise authorised to compromise there may be nothing against 
the compromise being held binding because the action is a re­
presentative one. Whatever*the case with compromise, it is the 
rule in England that the partids represented are not affected by 
the abatement of the suit by reason of the death or bankruptcy 
of the parties on record or by discontinuance by them. The same 
rule should apply to representative actions in this country 
whether authorised under Order 1, Rule 8 or otherwise.

Girdhar Doss & Co. v. Para Appadurai, I.L.R. 51 M. 
157 : 54 M.L.J. 316.

It was held by the Bombay High Court in an early case in 
Shirekuli Timapa Hegda v. MahablycP that a clause of \ for­
feiture! in a decree passed on a compromise even could not be 
relieved against on the ground that the “doctrine of penalties 
is not applicable to stipulations contained in a decree”. So far 
as compromise decrees are concerned this Ruling has been dis­
sented from in Madras and does not seem to be adhered to 
even in Bombay though it is expressly dissented from 
only in so far as it affects subsequent suits based on the com­
promise decree In this case, their Lordships held that that 
doctrine cannot apply to decrees proper and therefore the Court 

• had no power to relieve. Fraud might be an exception but their 
Lordships Jjad not to consider that aspect of the question.

4. (1867) L.R 1 H.L. and Sc- & Div. 117.
‘ 6. (1927) L.R. 55 I.A. 96: I.L.R. 55 C 519. 54 M.L.J. 609 (P.C).

7. (1914) LL7R. 36 A. 424. 8. (1886) I.L.R. 10 B. 435.



Fulx Bibi v. Khokai Mondal, I.L.R. 55 CaL 712.
In this case two infants purported to sell their interests in 

certain lands, one of them conveying her interests herself and 
the other being described as a minor acting through her hus­
band who was however not her guardian in law; and the pre­
sent suit was brought by both of them to recover the properties 
sold from the vendee on the ground that they were minors at 
the date of sale and consequently it was void and conveyed no 
title The principal question was, whether before recovering 
possession of the properties, the plaintiffs should be directed to 
repay the sale price they received. It was found that there 
was no fraud on their part by reason of any misrepresentation 
by them as to their age at the date of the conveyance. . The 
learned Judge has held that the plaintiffs can recover the pro­
perties as the sale was void and that they need npt repay the sale 
price which they got as a condition precedent to their obtaining 
the relief in the case. It is not clear from the report whether 
the plaintiffs asked for the cancellatio|i of the sale-deed executed 
by them on the ground of its void nature. If they had asked for it. 
it seems fairly clear that the Court would have power under f> 41 
of the Specific Relief Act to direct the return of the purchase 
money. There can be no doubt that they can ignore the sale- 
deed as it was void and were entitled to recover possession of the 
properties sold. If this were the course adopted by the plain­
tiffs, the terms of the section would not strictly apply, as the 
learned Judge has pointed out, though it may be a question whe­
ther the matter should be made to depend on a trick in pleading.
In this connection reference may be made to Limbaji Ravji v. 
Rahi 1 where a sale was made on behalf of a minor by a person 
who was not his legal guardian and when a suit was brought 
to recover the property, a condition was imposed on the plaintiff 
to return the consideration money received by him. To a 
similar effect is the decision in Kapura v. Hardit Singh .’ With 
regard to these cases, however, it must be observed that, strict­
ly speaking, if the plaintiff seeks to recover possession ignoring 
the sale, he does not ask for any equitable relief and therefor 
the rule that he who seeks equity must do equity has no appli­
cation; and any question of seeking equity would arise only 
if he asks for cancellation of the sale-deed. Even with , 
regard to this rule of equity, Lord Justice Romer observed in

1. (1925) I.L.R. 49 B. 576.
2. A.I.R, 1923 Lak 510; 75 I.C. 261.

N I C
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Thurston v. Nottingham Permanent Benefit Building Society * 
that it has no application to cases where the transaction has 
been declared by the legislature to be void. It may well be 
doubted when the statement of the rule by the learned Judge is 
consistent with the Lei ms of section 41 of the Specific Relief 
Act read with section 39, if it is assumed that these sections only 
enact the English rules of equity and do not depart from them 
to any extent

, If, in the present case, the plaintiffs were guilty of a frau­
dulent representation as to their age, the learned Judge would 
apparently have directed the return of the purchase money. 
There. is ample authority for this view. .See MaUacheruvn 
Raghavayya v. Mallacheruvu Subbayyafi Koduri Venkatara- 
mayya v. Thutmduri Purtnayya? and Rang Ilahi v. Mahhub Ilahi,3 4 5 * * 8 9 
There are observations to the same effect by Lord Justice Romer 
in the case of Thurston v. Nottingham Permanent Benefit Build­
ing Society1 and also in R. Leslie, Limited v. SheiUJ If, as 
pointed out in the last cas^ a minor is not liable in damages for 
a.fraudulent representation as to his age, it is open to question 
whether when he seeks to enforce a remedy at law, such as 
possession of land, he is bound to restore the purchase money 
and if so on what principle, >

Yacubkhan v. Guljarkhan, I.L.R. 52 Bom. 219.
The learned Judges have held in this case following Motilal 

v. Kasambhai* that the definition of the term “attest” in the 
Transfer of Property Act as enacted by Act XXVII of 1926 
is retrospective by reason of the provisions of Act X of 1927. 
It can hardly be denied that its retrospectivity was intended by 
the legislature, though in carrying out the intention the legis­
lature has not been happy in the use of appropriate language. In­
deed, the relevant provisions of the enactments are so confused 
that a Division Bench of the Madras High Court in Palaniappa 
Chetiiar v. Rajagopala Pandaraihar* has gone the length of 
holding on an examination of their provisions that the legisla­
ture has not achieved its purpose and that the definition of the

3. (1902) 1 Ch. 1 at 12.
4. (1917) 7 L.W. 124.
5. (192S) 23 L.W. 521.

• 6. (1925) I.L.R. 7 Lah. 35.
• 7. (1914) 3 K.B. 607.

a (1927) 29 Bijm. L.R. 1334.
9. (1928) M.W.N. 425: 111 I.C 407.
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term “attest” in Act XXVII of 1926 has no retrospective ope­
ration notwithstanding the enactment of Acts X of 1927 and 
XII of 1927. A Full Bench of the Madras High Court has 
since held that the definition clause is retrospective in its opera­
tion, see Vcerappa Chettiar v. Subrahmania Aiyor.1 The 
learned Chief Justice has however not given any reasons for 
this view or cared to examine the reasons given by the learned 
Judges in Palaniappa Chettiar v. Rajagopcda Pandamthar* but 
has contented himself with the observation that this latter case 
was unreported and it was therefore unnecessary to express 
any opinion on its correctness. This observation of the Chief 
J ustice is unintelligible as a decision does not derive its authority 
only when it is reported. Since then, however, the decision of 
the Division Bench has found its way into two legal journals. 
Again, the learned Chief Justice is not correct when he says 
that Odgers, J., had no Boubt about the answer to the question, 
as that learned Judge had been a party to and held the contrary 
view in Palaniappa Chettiar v. Rajagopala Pandarathar.* It 
must however be recognised that tfie decision of the Full Bench 
is in accordance with S. M. A. R. A. L. Firm v. R. M. M- A. 
Firm* and the decision under notice and gives effect to the inten­
tion of the legislature A further point decided by the Madras 
Full Bench and which has to be noticed is that the signature of 
the Registering Officer in the course of registration of a docu­
ment may itself amount to attestation within the definition of 
the term, a view for which there is prior authority in Radha 
Mohan Dutta v. Nripcndra Nath Handy.1 2 3 4,

Jewan Lal Daga v. Nxlmani Chaudhuri, I.L.R. 7 
Pat. 305: 55 LA. 107: 54 M.L.J. 325 (P.C.).

An agreement to execute a mortgage over specified pro­
perties to secure thf true amount of the existing indebtedness 
between the parties, on a just and true account being taken, is 
according to the decision of their Lordships in this case, one 
capable of being specifically enforced. Nor is the fact that the 
plaintiff tendered a mortgage deed in which the amount of the 
mortgage is overstated by itself sufficient to deprive the plaintiff 
of all right to relief. The Court will in such circumstances ascer-

1. (1928) SS MJLJ. 794 (F.B.).
2. (1928) M.W.N. 425; 111 I.a 407.

3. (1927) I.L.R. S Rang. 772.
4. (1927) 47 C.L.J. 118: 10S I.C. 422.
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tam the true amount due and settle the terms of the mortgage 
bond to be executed. It should be noticed that this in no way con­
flicts with the general statement of the law that the Court will not 
specifically enforce an agreement to lend or borrow. The English 
and Indian decisions are clear that where the amount has already 
been advanced in full, the Court will and must in proper cases 
grant a decree for specifically enforcing the agreement to give a 
mortgage There has been a difference of opinion where only a 
portion of the agreed amount has been paid. The whole matter 
is fully discussed in the judgment of the Madras High Court in 
Me'enakshisimdara Mwiaiiar v. Rainasami Pillai.1

Another important point is also decided by, their Lordships 
in the case under notice. Their Lordships hold that documents 
which are not admissible in evidence can nevertheless be used 
by a witness while under examination to refresh his memory 

% under S. 159 of the Indian Evidence “Act, provided the terms 
of that section are satisfied. See on this point Birchell v. 
Bnllough.* In Banttvtri Lai v. Mahesh* a witness was allowed 
to refresh his memory by reference to a horoscope as a record 
made .by him, though it was not a probative document in itself.

, 1. (1918) IJLR. 41 M 959 : 3S MJLJ. 489
3. (1918) L.R. 4S LA. 284 : IUL

r—
t o rxxr
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Tamiz-un-nissa v. Syed Muhammad Husain, I.L.R. SO 
AH. 306.

•

In this case a usufructuary mortgagee purchased the equity 
of redemption from one of the heirs as if it belonged solely to 
him. Another co-heir brought a suit for her share of the 
property and as the mortgagee omitted to raise the defence 
based upon his usufructuary mortgage a decree was passed in 
favour of the plaintiff for her share. On the basis of the 
decree, tire Revenue Courts entered the name of the plaintiff 
in that suit and other co-heirs in the Revenue records and the 
mortgagee then thought a suit for the recovery of the pro­
perty from all the co-sharers on the footing of the usufructuary 
mortgage. This suit was in the Sub-Court, whereas the former 
suit was in the Munsif’s Court The question was whether 
the previous suit barred* the present. Their Lordships took 
the claim against each of the co-heirs as distinct and on that • 
footing held that the suit in respect of the shar^ if brought 
separately could be brought in the Munsif’s Court and would 
have been barred by r-cs judicata and consequently this suit was 
also barred. This case illustrates one of the difficulties‘pre­
sented by section 11, Civil Procedure Code. Somewhat simi­
lar questions arose in Pathnma v. Sa’imamma1 where the deci­
sion of the Munsif’s Court as to the validity of the gift in 
a suit brought in respect of part of the land was held to bar 
a subsequent suit brought for the whole of the land in so far 
as the particular part in question in the previous suit was con­
cerned. This view has been more recently accepted in Raman v. 
Rcpnan Bhaitathripad.’ On a slightly different principle pro­
ceeds Bhagwanbatti Cfwwdhrani v. Forbes* where it was held 
that the plea of res judicata cannot be defeated by'combining 
the previous claim with another claim so as to change the 
Court This case vgas distinguished in Shibo Rant v. Baba* 
Rautp where in a previous suit in respect of a part of the land the 
plaintiff in the second suit had been held to have no title, that deci­
sion was held not to operate as res judicata in a subsequent suit 
for joint possession of the latter’s share in that and other lands*on 
the ground that there was no joinder of causes of action in this 
case as in the previous and therefore no evasion and S. 11 should

1. (1884) T.L.R. 8 M. 83
2. (1915) 28 M.L J. 184. *

3. (1900) I.L.R. 28 C 78
4. (1908) I.L.R. 35 C 353.

NIC
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J>S gjven effect to. In Ranganatham Chetty v. Lakshmi Ammcd' 
the principle of the decision in Bhagnxiubutti Chowdhrani v. 
Forbes* is* adopted to defeat the subsequent suit of the plaintiff 
ki the High Court as regards the whole of the property because 
in respect of half of it it had been already decided in an earlier 
suit in the City Civil Court that the defendant and not the 
plaintiff was the owner because in so far as half was concerned, 
the suit was within the competence of the City Civil Court 
White, C.J., says in respect of this point at p. 384; “It seems to 
me that there are two principles recognised in these authorities. 
One is the plaintiff cannot add causes of action to what I 
may call the original cause of action for the purpose of swelling 
the amount of valuation and then say, ‘the original Court is in­
competent to try this question.’ That seems to be the principle on 
which the case of Bhagwanbufti Chowdhrc&i v. Forbes* is 
decided. The other principle is shown in Pathuma, v. Sali- 
numimaj David v. Girish Chunder Gnha* and Sheorajrcd v. 
Kashimth' 'and the principje there stated, as 1 understand it, is 
that f.or the purpose of dealing with this question of res judicata, 
if is. open to the Court to split up, so to speak the causes of ac­
tion in the subsequent suit and if it be found that one of the 
causes" of action is the same as the cause of action relied upon 
in the earlier suit, then although taking all the causes of action 
together, the second suit may be said to be outside the juris­
diction of the original Court” Here His Lordship is refer­
ring only t© the joinder of different causes of action. The 
case he had to deal with does not seem to be a case of a joinder 
of causes of action but rather like Shibo Rout v. Baban Rout* 

- a, cause of action and part of a cause of action. Pathuma /. 
Saiimamma1 * * * * 6 7 would seem to proceed, on a ground narrower than 
these as pointed out by Sadasiva Aiyar, J., in Raman■ v. Roman 
Bhgttatkripad*: “The distinction between the competency of a 
Court to decide on the subject-matter directly in issue and the 
competency of the same Court to decide finally all the questions of 
fact and law which have to be decided in order to arrive at the de­
cision on the title to the subject-matter.”. The decisions on such 
questions of fact and law will not be res judicata if the subject-
' - ' 1. (1884) ULR. 8 M. 83

, 2. (1915) 28 M.L-J. 184
3 (1900) ILR 28 C 78.

* 4. (1908) ILR. 35 C. 353
*5 (1913) 25 M.L.J. 379
6. (1882) I.L R. 9 C 183-

7. (1884) I.L.R, 7 A. 247 (F.B.).
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matter of the subsequent suit was beyond the jurisdiction of the 
Court which decided the first suit Mr. Justice Mukerjee 
seems To think that some of the observations at any rate in 
Pathnma v. Salimamina1 are based upon the law as it was under­
stood to be under the Code of 1877. Thus the point can hardly be 
said to be beyond doubt
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Ashiq Husain v. Chatarbhuj, I.L.R, SO All 328.
In this case a simple mortgage contained a stipulation that if 

the mortgagor transferred the property, the mortgagor should be 
at liberty to sue for the mortgage money immediately. The mort­
gagee brought the suit 12 years after one such alienation but with­
in 12 years of the time fixed in the mortgagd The question was 
whether the suit was barred. Reliance was placed on Shib Daycd 
v. Mtharbon* and Gftya Din v. Jhumman Lai* which , 
hold that where it is provided in the mortgage deed 
that if interest was not paid regularly the mortgagee 
should be at liberty to sue for both the principal and interest, 
limitation begins to run from the date of default in respect of 
interest. Their Lordships distinguish the case under review 
from the FulLBench cases on the ground that there the ground 
of action was peculiarly within tire knowledge of the mortgagee 
whereas here the plaintiff had no knowledge of the alienation. 
This is' undoubtedly a distinction on facts but hardly involves 
a difference in principle. If section 18 applied, that is to say, 
if knowledge of plaintiff’s right was fraudulently withheld from 
him the cause of action might be put off, but where no such 
fraud is established it is difficult to see how the starting of limi­
tation could be put off.

, Chatarbhuj v. Harnand Lal, I.L.R. 50 All. 335.
In this case th^High Court interfered with the order of 

the Lower Court refusing to appoint a guardian to a person who 
was alleged by reason of unsoundness or infirmity of mind unable 
to protect his own interests under section 151 of the Code pf 
Civil Procedure. The Allahabad High Court having taken the 
view that section 115 does not apply to interlocutory orders is 
compelled to call in aid section 151 to interfere when there has . 
been “abuse of process” as they call in interlocutory matters. 
The ground of interference was that the Coprt had considered
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itself bound by the finding of the District Court under the 
Lunacy Act that the party was not unable to manage his affairs 
by reason of unsoundness of mind. Their Lordships point out 
that the scope of Order 32, Rule 15 and of the Lunacy Act 
are not co-terminus in that the Lunacy Act has got to do only 
with incapacity to manage by reason of unsoundness of mind, 
while the Civil Procedure adds a further ground of incapacity to 
protect his own interest by reason of infirmity of mind what­
ever that may mean.

Balmukand v. Tula Ram, I.L.R. 50 All. 394..
The question in this case was whether the right to a share 

in the offerings at a temple is assignable. It is quite true, as 
their Lordships point out, that when the right to offerings is 

• not connected with any religious office the objection of public 
policy to the transfer goes and the only question that remains 
is whether it 'is property at §11 to be assigned. It is difficult to 
assign a legal origin to the right to share in such offerings which 
is unconnected with an office and a permanent right {Vtnkata- 
rama Aiyangar v. Kasinriranga Aiyaugar1 * 3 4 5 6) whatever it may be 
as regards offerings at mosques. The offering is to the deity and 
it is difficult for any person to establish title thereto except as re­
muneration possibly for service as trustee or archaka. That is the 
view taken in Kashi Chandra v. KaUash Chandra1 Sukh Lai v. 
Bisfu'nmbar,s Pune ha Thakur v. Bindeswari Thakur* and Puncha 
Thaknr v. Bindvsivari Thakur' and that we think is the right 
view. If the right could be supported on some other legal basis 
unconnected with any office, then the only question would be whe­
ther it can be said to be property. If it is connected with some 
original right to the property there could be no doubt it would 
be property. Even otherwise, it would be some sort of custom­
ary right in the.shrine and may be assignable. There are 
certain cases, for instance, Kashi Chandra v. Kailash Chandra,1 

• which took the view that these offerings were voluntary and un­
certain and therefore there could be no claim in respect of them 
but .that view is not accepted in Madras in Bheema Charyulu v. 
Ramanuja Charyulu.*

1 (,1916) I.L.R. 40 M. 212 at 219 31 M.L.J. 777 (F.B ).
. 2. (1899) I.L.R. 26 C 356

3. (1916) I.L.R. 39 A. 196
4. (1915) I.L.R. 43 C 28

5. (1916) 37 I.C. 960
6. (1907) 17 M.L.J. 493.

to
-
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1: 28 M L.J. 548 (P.C).
3. (1928)* A.C 173-
S. (1897) 1 Ch. 196 at 207.

Ramappa v. Yellappa, I.L.R, 52 Bom. 307.
In this case, the equity of redemption in certain properties 

under a possessory mortgage was vested in three brothers, two of 
whom agreed to sdl the properties to the mortgagee but no 
registered sale-deed was executed. The other brother afterwards 
sued to redeem the entire properties and not merely his share 
in them and the mortgagee contended that by the doctrine of 
part-performance he had become the owner of the share* of the 
two brothers who had agreed to sell their interests and that there­
fore the plaintiff was entitled to redeem only his share of the 
properties. The learned Judges have upheld the defendant’s 
contention. As ppinted out by the learned Judges in this case, 
the rule of part-performance has been recognised by 
the Indian High Courts even with reference to the transfers 
which can only be effected in accordance with the formalities 
required by the Transfer of Property Act This conclusion 
has been rested mainly on the observations of the Privy Council 
in Mahomed Musa v. Aghore Runup Gangvli1 based on Mad- 
dison v. Alders on.* Had it not been for the recent decision of 
the Privy Council in Arseculeratne v. Per era* it might not have 
served any useful purpose to point out the difference between 
the scope of section 4 of the Statute of Frauds and the sections 
of the Transfer of Property Act, that in the one case, the 
existence or validity of the contract does not require the for­
mality of writing, but writing is only required for proving an 
existing and valid contract, Leroux v. Brown* 3 4 and Rochefou­
cauld v. Bousteadf while in the case of transfers requiring cer­
tain formalities under the Transfer of Property Act, the trans­
fers themselves cannot exist in law unless the formalities are 
complied with. The Ceylon ordinance in the case before the 
Privy Council required that no agreement for the sale, transfer 
or mortgage of land would be of force or avail in law unless'it 
was in writing signed»and attested by a notany and two wit­
nesses. An agreement affecting land was purported to be made 
in writing but without the other formalities required by the 
ordinance and the doctrine of part-performance was invoiced by 
the appellant and the decision in Maddison v. Aldtrsan* was 
cited before their Lordships in support of the contention. But 
their Lordships held that the doctrine of part-performance with
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reference to section 4 of the English Statute of Frauds had no 
application to the stringent provisions of the Ceylon ordinance by 
which an agreement as to land was of no force or avail in law 
unless clothed in the formalities required by the ordinance. It 
mdy well be doubted whether the provisions of the Transfer of 
Property Act do not have the same legal effect as the provisions 
of the Ceylon ordinance. When therefore the question comes up 
for consideration in a later case, it is open to argument whether 
having regard to the decision of the Privy Council in Arsecule- 
ratne v. Per era the extension of the doctrine of part-perform­
ance to the cases of transfers falling under sections 54, 59, 118 
and 130 of the Transfer of Property Act is not unwarranted.

14 Tfis MADRAS LAW JOURNAL (n.LC.). [VOL

Benoy Krishna Mukerjee v. Satish Chandra Gnu, 
I.L.R. 55 Cal 720 : 54 M.L.J. 423 (P.C.).

An appeal was taken in this case to the Privy Council against 
an interlocutory order appointing a receiver in the course of a 
suit pendirig in a moffussil court That such an order is not a 
“final order" within the meaning of the expression as used in 
section 109, clauses (a) and (b) of the Civil Procedure Code is 
well settled and a party is not therefore entitled as of right for 
leave to appeal to the Privy Council under those clauses. See 
Chundi Dvtt Jha v. Pudmctnund Singh Bahadur/ Mahomed 
Musaji Saleji v. Ahmed Musaji Saleji* and Magni Ram Bmgar 
v' Sridhar Choudhury.1 A final order has been under­
stood to mean an order which finally adjudicates any matter 
directly at issue in the suit in respect of the rights of the par­
ties. Secretary of State for India in Council v. British India 
Steam Navigation Company.4, Apparently, therefore, leave to 
appeal was given in the case under clause (c) of the section 
as being a case' otherwise fit for appeal to His Majesty in 
Council. Their Lordships have clearly noticed the futility and 
even mischief Of an appeal being taked to the Privy Council 
in interlocutory matters as a rule.

This decision is further useful as enunciating the condi­
tions under which alone a receiver can be appointed pending a 
suit Their Lordships draw attention to the undesirability of 
indulging in a discussion of the merits of the suit on the 
materials then available in an application for the appointment

I. (1895) I.L.R* 22 C 928- 
3. A.I.R. 1925 Pat 173.

2. (1911) 13 C.L.J. 507. 
4. (1911) 13 C.L.J. 9P
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of a receiver and therefore refrain from doing so. While no 
doubt in cases where the defendant is in possession of the suit 
properties under an apparent title, the Courts will expect the 
plaintiff to make out a fair case before dispossessing .the defend­
ant by the appointment of a receiver as distinguished from the 
class of cases where the properties are in medio, even a tenta­
tive expression of opinion on the merits of the suit by the. 
court might as their Lordships observe be embarrassing to one 
or other of the parties at a later stage of the suit and should 
therefore be avoided.

Phanxndra, Krishna Dutt v. Pbamatha Nath Malia, 
I.L.R. 55 Cal 748.

The learned Judges have, in the course of the judgment in 
this case, drawn pointed attention to the rules of procedure con­
tained in rules 7 and 8 of Order 26 of the Civil Procedure Code 
which impose certain conditions before the evidence of a wit­
ness taken on commission can become evidence in the suit and 
the necessity for observing them. Once the Court has ordered 
the evidence of a witness to be taken on commission on -being 
satisfied that it is a fit case'for the issue of a commission, it 
is generally assumed that the evidence so taken will be evidence 
in the suit without any further formality and without any evi­
dence that at the time of the trial, the case satisfies the requisites 
of Rule 8 of Order 26 and without the formality of reading the 
evidence so taken at the trial Indeed, there are observations 
by learned Judges that it is not the practice in the moffussil 
Courts of Bengal to observe strictly the provisions of those 
rules. Dham Ram Mahto v. Mttrli Mahto1 and Man Gobinda 
Chonudhuri v. ShaJhindra Chandra Chozvdhuri.* If that was 
the practice, after the observations of the Privy Council in 
Saiish Chandra Chatterji v. Kumar Satish Kantha Roy * the 
Courts have to give effect to the rules of procedure contained 
in the Code and not treat them as “an idle formality.” It may 
be noticed that ever since the Civil Procedure Code of 1859, 
provisions corresponding to Order 26, Rule 8 have been enacted 
in the Civil Procedure Codes of this country and a similar rule 
was in force in England at least from 1 William IV, Ch. 22, 
S. 10 which with some slight alteration is Rule 18, Order 37 of •

1. (1909) I.L.R. 36 C 566. 2. (1987) I.L.R. 35 C. 2&
3. (1923) 45 M.L.J. 363 (P.C).
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the Rules of the Supreme Court Cf. Duke of Beaufort v. 
Crawshay.* But the more important question is what is to be 
the result if a witness or party is examined on commission 
and the party on whose behalf he is so examined declines to 
tender the deposition taken before the commissioner at the trial, 
though the conditions referred to in Rule 8 exist Is it then 
open to the other parties to read it at the trial and thus make it 
evidence in the suit on the side of the party calling the witness ? 
The practice on the Original Side of the Calcutta High Court 
seems to be that unless the party who called the witness tenders 
the deposition at the trial, it cannot become evidence in the suit 
and that it is not open to the other parties to tender the deposi­
tion in evidence. Kusum Kumari Roy v. Satyajiccnjan Das’' and 
Hemanta Kumari v. Banku Behari Sikdar.* Unless this rests 
on a rule of practice applicable to the Original Side of the Court, 
there does not seem to be anything in the Civil Procedure Code 
to prevent the other parties reading if in evidence provided, of 
course, the requisites of Order 26, Rule 8 are satisfied. We 
venture to think that the decisions in Maw Gohinda Chowdhuri 
v. ShasHndra Chandra Chdtvdhurif Rajah Prithee BuUubh Pal 
Sreechundun Mari Sultan v. Hara Dhun Shomer and Dwaraka- 
naih'Dutt v. Gunga Day? have only to be understood in this 
light There is also a direct decision to this effect of the Sind 
Judicial Commissioner’s Court in C ho Hanoi Bulchand v. Lilaram 
Lakhmichand.“

Muhammad Shoaie Khan v. Zaib Jahan Beoam, I.L.R. 
50 All. 423.

The right of a Muhammadan widow to remain in pos­
session of her husband’s estate of which she has got into pos­
session and the incidents of such right have been the subject 
of various decisions and the point that arose in this case was 
whether to have this right, she should have got into possession 
in the assertion of.her right as creditor. Their Lordships say 
that it is not necessary—all that is required is that she should 
have got into possession without force or fraud.

*

. 2. (1907) I.L.R. 35 C 2& 4. (1866) L.R. 1 C.P. 699.
5. (1903) I.L.R. 30 C 999. 6. (1905) 9 C.W.N. 794
7 (1874) *22 W.R. 331 & (1872) 8 Ben. L.R. (App.) 102.

* 9. A LR. 1926 Sind 34.
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- T-gAtfARPwAHA Pheru Mal V. ISSU'D AS, l.L.R. 9 Rah.
588.' ■ ' J

An idol under Hindu Law- is no doubt a juridical person 
capably as such of holding property though it -is only in. an 
ideal- sense that property is so held. It is clear however as 
pointed out by the Privy Council in Jagadindra Nath Roy y. 
Hkmanta Kumari -Debt1 * 3 4 that possession and management of the 
dedicated property properly belongs to the shebaiL A right of 
suit for protection of the idol’s property is however vested in 
the shebait and not in the idol In the later case of PramOtha 
Rath Mullick v. Pradyiimna Kumar Mulhck1 their Lordships 
while discussing the true view in Hindu Law of, a family idol 
speak of it “as a ‘juristic entity’ which has a judicial status with 
the power of suing and being sued” It is however clear that 
this can be the case only^of the deity represented by the con­
secrated image. The.building in which the idol itself is located # 
or any other religious building alone cannot itself be- regarded 
as ; a legal persona. ■ Such a thing jannot be a plaintiff in an 
action, even if the plaint purports to be represented by a 
person: describing himself as a manager. The building is itself 
the- subject-matter of property and1 it is only the legal owner' 
thereof who can institute a plaint in respect thereof as owner.
; A religious institution may however stand on a different 
footing. As observed by West, J., in Manohar Ganesh Tambekai 
v. Lakhmrram Govindram* “The Hindu Law, like the Roman 
Law and those derived from it, recognises not only corporate 
bodies with rights of property vested in the corporation apart 
from its individual members but also the juridical persons or 
subjects called foundations. A Hindu who wishes to establish 
a religious or charitable institution may, according to his law, 
express his purpose and endow it ... A trust is not re­
quired for this purpose.” The conception of “corporations sole 
and aggregate” is not foreign to Hindu Law as, shown by Justice 
Bashyam Aiyangar in his judgment in Vidydpuma Tirtha Swami 
v.'Vidydnidhi Tirtha Swami * although the analogy of a madha- 
thipathi with a bishop as developed by the learned Judge iqjs 
not been accepted as accurate in all respects. There have been 
differences of opinion as to what exactly should be regarded as 
the ideal person in the case of temples and mutts. It has been .

1. (19(H) L.R. 31 I.A. 203; l.L.R. 32 C 129 (P.CA
2 (1925) L.R. 52 I.A. 2+5- l.L.R. 52 C 809 : 49.M.L.J. 30 (P.C).

3. (1887) l.L.R. 12 B. 247.
4. (1904) l.L.R. 27 M. 435.

N I C
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suggested that the whole community for whose benefit the insti­
tution is founded and endowed should be regarded' as the true 
legal persona So far as temples are concerned it must be taken 
as well-established that it is the deity who is the juristic person. 
So far as mutts are concerned it has been suggested that the 
office of the spiritual preceptor is the true juristic person. The 
view has also been advanced that the objects for which the 
mutt is founded or the deity that is usually worshipped in the 
mutts or the mutt itself may well be regarded as the artificial 
persona recognised -by the law. The Privy Council speak of the 
head of the mutt as the person in whom the whole assets are 
vested as the owner thereof in trust for th» institution. See 
|?a« Pdrkash Das v. Anand Das.5 As regards what may be 
called charitable endowments as distinguished from religious 
endowments there has been very little judicial discussion as to 
what should be considered to be the true ‘persona’. In an early 
case in Parmanandas Jivandas v. Venayek -Rao Wassndeo0 the 
Privy Council remark that “the true owners of the property 
given to the Dharmasala are the objects of the trust, viz., the 
sadl;us and the saints for whose benefit the fund was given in 

-that case.” In the case under review, the facts are not clear 
as to the exact nature of the “Thakardwara” which was put for­
ward as the plaintiff in the action. If it was merely the building 
in which an idol has been installed and located, it is clear that 
the building cannot be regarded as a juristic person along with 
the deity. The judgment should not be taken to lay down 
that so far as religious endowments are concerned only an 
idol and a mutt can be taken to be established as juristic persons 
or that there cannot be any other kind of artificial persona recog­
nised as such bv Hindu Law.
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Chunna Mal-Ram Nath v. Mool Chand-Ram Bhagat, 
L.R. 55 I A. 154: I.L.R. 9 Lah. 510; 55 M.L.J. 1 (P.C.).

Section 63 of the Indian Contract Act is a deliberate depar­
ture from the rules of the English Common Law. Not only is 
no “consideration” necessary as has been laid down by all the 
High Courts, but even an “agreement” is, according to the deci­
sion of their Lordships in this case, not an essential condition. 
The contrary view of Jenkins, C.J., in Abaji Sitoram Modak v. 
Trimbak Municipality1 is declared by their Lordships to be 
wrong. There need be no “accepted proposal” for the validity 
of a remission of performance by a promisee. In such a case 
where performyice has been dispensed with, the promisee can 
no longer claim damages for non-performance of the promise.

In the particular case, the defendant’s offer to deliver the 
goods packed in bales, instead of in tin-lined boxes was not 
accepted by the plaintiff who thereupon cancelled the contract. 
Their Lordships found it unnecessary to decide if the require- * 
ment as to packing in tin-lined boxes was a part of the descrip­
tion of the goods. If it were not,* the plaintiff had no right to 
cancel the contract and having dispensed with performance as 
offered could not claim damages for non-delivery. If it were, 
the contract had become void under S. 56 as owing to the sub­
sequent order of the Government prohibiting import of cotton - 
goods packed in wood and tin cases. The plaintiff cannot in 
either view claim damages.

E. Mylnk v. T. Kom, I.L.R. 6 Rang. 323.
This case affords a telling illustration of the mischiefs of 

uncertainty in the Law of Procedure. After the framing of 
the issues, and recording of some evidence led by the defen­
dant—on whom the burden of proof lay—the suit was adjourned 
by the Court On the adjourned date, the defendant was 
absent and his pleader asked for an adjournment, which was 
refused, and he withdrew from the case. The Judge proceed­
ed with the trial, examined some witnesses for the plaintiff 
and later delivered judgment in plaintiff’s favour on the merits. 
Failing in an application to set aside the ex parte decree, "the 
defendant appealed to the District Court against the ex parte 
decree, as well as against the order refusing to set it aside. The 
appeal against the order was dismissed on the ground that the * 
pleader having been present, the decree was not ex parte. The 
appeal against the decree°!was allowed and the suit remanded.

1. (1903) I L.R. 28 B. (A ’
NIC
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Against this remand order, the plaintiff moved the High Court 
which held that the last adjournment having been made suo 
motu by the Court, Rule 3 of Order 17 will not apply, and that 
the pleader having withdrawn, the case fell .under Order 17, 
Rule 2 and Order 9, Rule 6. In the result, the appeal was 
allowed and the defendant left without any remedy.

It does not clearly appear from the judgment if the appeal 
against the order refusing to set aside the ex parte decree was 
dismissed on the plaintiff’s pica that Order 17, Rule 2 will not 
apply or the Court of its own accord found the point If it 
were at the instance of the plaintiff that the appeal was dismiss­
ed,-it is at least doubtful if the Court could have allowed the 
plaintiff to contend in the appeal to the High Court that O. 17, 
R. 3 did not apply but only O. 17, R. 2. He successfully 
caused the defendant’s petition to be .dismissed on that plea.

• Whatever may be said on that question, it is difficult to follow 
the learned Judge when he says “That Order, however, is not 
before me now”. The powers of revision of the High Courts 
are very wide and the High Court can of its own motion act 
under* Section 115, Civil Procedure Code, if it appears to it 
desirable so to do; and it is not necessary that it should be put 
into motion by the party aggrieved (See Sri Krishna Thatha- 
chariar v. Singorachariar1, Purayi Mai v Janki Perskad Singh1, 
Golam Mohammad v. Saroda Mohan Maitras, Zamiran v. Fateh 
AH*, Debi Das v. Ejas Husains and Chawdhury Ram Prasad 
Rai v. Mahesh Kant Chcnvdhnry*). Tire defendant by the Dis­
trict Judge’s order got: what he desired arid it was not necessary 
for him to have preferred a revision against the order dismiss­
ing his appeal against the order refusing to set aside the ex parte 
decree.

It appears from the judgment that the prior adjournment 
was by the Court and not at the instance of the party. In that 
event, it is doubtful if Order 17, Rule 2 will apply. (See Sree- 
mutty Toolsy Money Dassec v. Sresmutty Prasad Mctney 
Dassee'), though in several cases'it has been assumed that it 
wilt. (Cf. Bhatiley Chunilal v. Chakarpan*; Enatnllah Basu- 
nia v. Jiban Mohan Roy*.')
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The Secretary of State for India v. Volkart Bros., 
I.L.R. 51 Mad. 885 : 55 M.L.J. 646 (P.C ).

In this case, the question was whether the assignee of the 
lessee’s interest in a part of the lease-hold premises could sue 
to enforce in respect of that part, tire covenant to renew the 
lease. There was considerable divergence of judicial opinion 
on this point in India. Their Lordships hold on the con­
struction of the lease that the covenant was to renew the lease 
as a whole and could not therefore avail in respect of .a part. 
Their Lordships leave the question open whether if all the 
persons interested were made parties and consented to the 
renewal, a renewal,in respect of the whole could not have been 
enforced. In the case under review, it so happened that the 
assignee of the lease in respect of the other part had sur­
rendered the lease in favour of the landlord. Their Lord- 
ships base their decision on the fact that the contract is a 
contract to renew the whole lease and not a contract to renew 
a part and such a contract according to their Lordships 
would not avail to each assignee of a part with respect to his 
part Their Lordships adopt the reasoning of Mr. Justice 
Krishnan on this part of the case, viz., that “cases bearing 
upon the apportionment of rent or referring to covenants for 
repair are not in point as the)' are not pari materia with 
covenants to renew which create new rights.’’ According to 
their Lordships the sole question is what is the contract—is it 
a contract to renew the lease in respect of the whole or is it 
a contract to renew the lease in respect of any part of it? If 
there is no contract to renew the lease for a part of the pre­
mises, then Section 14, 15 or 16 of the Specific Relief Act 
cannot save the situation and give the assignee a right to sue. 
If on the other hand the contract was a contract to renew in 
respect of each part, then those sections would have nothing 
to do with the case. •

LVI] THE MADRAS 14V JOURNAL (n.I.C.) *. 21

Thimmappa v. Thimmappa, - I.L.R. 51 Mad. 967 ; 55 
M.L.J. 351 (F.B.).

The Full Bench holds in this case in accordance with the 
opinion of the other High Courts that section 162 of the Cri­
minal Procedure Code prohibits the use of not only statements 
made to the Police in the course of investigation and reduced 
to writing but such statements whether oral or written. His 
Lordship Mr. Justice Jackson points out the obvious unsatis-
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factory results of the section being so interpreted but his Lord- 
ship thinks with the others that that is the better construction 
of the section. Mr. Justice Ramesam in his judgment which is 
the judgment that gives the reasons in support of this view, 
adopts the view of Rutledge, C. J., in King-Emperor v. 
Maung Tha Din1 as regards the possible constructions that are 
open on the wording of the section. He therein indicates 
agreeing with RutledgeJ., that the section admits of two possible 
constructions, viz., first, that it prohibits the use of the state­
ments as well as the record—secondly, that it prohibits the use 
of written statements. A possible third construction is, we 
should think, that it prohibits the use of th^ statements as well 
as the record when such statements have been reduced to 
writing and not otherwise. If the statements have been 
reduced to writing, neither oral evidence of such statement 
nor the writing can be given in evidence, except in the manner 
and in the circumstances permitted by the section. If the 
statements have not been^ reduced to writing evidence may be 
given of statements made. This construction would justifv 
thet use of the words “or any record thereof” and would meet 
the criticism of Mr. Justice Jackson. In the use of such state­
ments, the Police would not be in a better position than the 
aqcused inasmuch as their acceptadce would depend upon the 
credibility of the witnesses and not upon the additional guarantee 
of a written record by an officer at about the time and where 
it is against the accused, the accused would be very much'assisted 
by the fact of its not having been taken down by the Police 
at the time if really the statement was made as deposed by 
the -witness later.

1 (1926) I L.R. 4 Rang. 72.
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Muthuswami Kavundan v. Ponnayya, I.L.R. 51 Mad. 
815; 55 M.L.J. 436.

A Hindu died leaving a stepmother. She took possession 
of the estate and spent certain amounts for the marriage of her 
daughters and paid certain of the debts of her husband and 
stepson. She claimed a charge in respect of those amounts. 
Their Lordships hold that she was not entitled to it though she 
might be entitled to claim the same personally from the heir and 
that Art. 61 would be the article applicable to her claim. They 
opine that these allowances could have been claimed by her in the 
suit against her b^ the reversioner. That it can be pleaded is 
the view of the Allahabad High Court in Sat Narain v. Radha 
Kishan. Their Lordships held in this case that the possession 
of the stepmother could not be held to be wrongful so long as 
the reversioners did not m5ke a claim. Undoubtedly she had a 
right to be maintained out of it and have her daughters married 
out of it If nobody came forward to assume charge of the 
property and also assume responsibilities in connection with 
it, there is much in reason to justify the view that it would be 
right on her part to take possession at least of so much of the 
property as was necessary for the purpose of meeting those 
legitimate expenses. The Hindu law contemplates coparceners 
being held liable for the debts of even'women and slaves con­
tracted for the necessities of the family. It is difficult to con­
ceive of a situation in which they could be more properly held 
liable than the one like the present

In re Visvanadha Rao, I.L.R. 51 Mad. 1006 ; 55 M.L.J. 
442 (F.B.).

Their Lordships of the Privy Council have declared the 
rights of individuals tp carry processions in highways, etc, to 
be subject to the Magistrate’s directions “such directions as the 
Magistrates may lawfully give to prevent obstructions of the 
thoroughfare or breaches of public peace.” Mansur Hasan v. 
Muhammad Zaman.1 Section 144, Criminal Procedure Code* 
is thus recognised as justifying Magistrates overriding private 
rights of parties in times of emergency but to allow the Magis­
trates to suspend and override such rights for an indefinite 
length of time by successive orders or the Local Government to 
do the same by a notification in the Gazette is "in effect to allow

1. (1924) I.L.R. 47 All 1S1: L.R. S2 I.A. 61: 48 M.L.J. 23 (P.G). 
NIC
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the Government to abdicate its natural function to enforce 
private-rights. While the High Court may have power 'to 
restrain the Magistrate’s extravagant action, it may not have 
the power to do so when the Local Government chooses to exer­
cise the power whimsically or tyrannically. In certain circum­
stances the party may have a right of action against Local 
Government but short of that he does not seem to have any 
remedy. The point of extravagance which might justify the 
High Court in interfering with the action of the Magistrate 
would vary with individual Judges. So far as this case is 
concerned, it does ncft deal with the question but there seems to 
be however a difference of opinion—as to whether orders passed 
under this section are not merely administrative orders and as 
such whether it is not beyond the competence of the High Court
to interfere with such orders._________•

Hitendra Singh v. Maharaja of Dharbanga, L.R. 
52 LA. 197: I.L.R. 7 Pat. 500: 55 M.L.J. 615-(P.C).

Having regard to the*very elaborate judgments of the High 
Court which is reported in Hitendra Singh v. Maharaja of 
Dfidrbanga1 and to the difference of views among the learned 
Judges and having regard to the various aspects of the deci­
sion therein, it is much to be regretted that the judgment of 
their Lordships of thei ultimate Court should be so meagre 
even on the one question which they find sufficient to decide. 
The extracts from the two earlier decisions of their Lord- 
ships do not advance the discussion any further, as their Lord- 
ships merely reiterate their earlier observations. It is not at 
all dear whether their Lordships intend to hold that the deri­
sion of the Madras High Court in Bhujanga Rao v. Rama- 
yamma? is overruled by the derision of the Privy Council in 
Surajmani v. Rabi Nath 0}ha’. It was so understood by the 
Madras High Court in Ramachandra Rao^v. Ramachandra Rao*, 
but this judgment itself was reversed by the Privy Council in 
their derision in Ramachandra Rao v. Ramachandra Rao0 
though on another point On the question as- to what exactly 
Was the ratio decidendi of their Lordships’ derision in Sttraj- 
mam's case* their Lordships observe in the latter case “As 
some misapprehension appears to exist as to the effect of cer-

, 1. (1925) I.L.R. 4 Pat 510
2, (1884) I.L.R. 7 M 387.

3. (1907) L.R. S3 LA. 17: I.L R. 30 A. 84- 18 M.L.J. 7 (PC)
4. (1918) I.L.R. 42 M. 283 : 3$ M.L.J. 306-

5. (1922) L.R. 49 I.A, 129: I.L.R. 45 M. 320 : 43 M.L.J 78 (P C)



tain decisions of the Board, and notably Surajmani v. Rah 
Nath Opm? their Lordships think it desirable to remove this 
doubt, lest error should creep into the administration of the law 
in India with regard to the rights of a Hindu widow. 
In the case referred to, when originally heard before the 
High Court, it had been stated that under the Hindu Law in the 
case of a gift of immoveable property to a Hindu widow, she 
had no power to alienate unless such power was expressly con­
ferred. The decision of this Board did no more than estab­
lish that that proposition was not accurate and that it was 
possible by the use of words of sufficient amplitude to convey 
in the terms of Jhe gift itself the fullest rights of ownership, 
including, of course, the power to alienate, which the High 
Court had thought required to be added by express declara­
tion.” In view of the guarded statement as to the effect of 
the decision, it cannot be Assumed that the decision in Bhujanga 
Rao v. Ramayamma? is wholly overruled. An estate of in­
heritance can be created in favour of a Hindu wife or widow 
by the terms of a gift of immovcafflc property by the husband 
though it may not be alienable. Heritability does not neces­
sarily carry with it alienability. Although express power of 
alienation is not necessary still there must be words of sufficient 
amplitude in the terms of the gift itself to convey a right of 
alienation. In cases of ambiguity it is open to the Courts to 
rely on the personal law of the donee.

In the case under review, the question arose with reference 
to the construction of a deed of gift of immoveable properties 
(described as hiba-bil-iwas) by a Hindu governed by the Mithila 
school of Hindu Law in favour of his wife. It was held by 
Das, J. in the High Court that, under the Mithila Law, a gift 
of immoveable property by the husband to his wife does not 
create an alienable estate in her, though the same may be heri­
table. He also held that the gift-deed itself did not confer on 
her an alienable estate. This view is rejected by the Privy 
Council which holds that the limitation on alienation by the 
Mithila law in the case of a gift by husband to wife appligs 
exclusively to pure and simple gifts and not to gifts for con­
sideration. Their Lordships also refer to Section 8 of the 
Transfer of Property Act in this connection. In the first place 
it is difficult to see what bearing the Transfer of Property Act 
of 1882 has with reference to the construction of the deed of 
gift which was of the year 1876. Secondly, their Lordships
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have not apparently had in view the terms of section 2 of the 
Act which provides that the sections of the second chapter of 
the Act (sections 5 to S3) do not affect any rule of Hindu Law. 
It may be noted that Justice Seshagiri Aiyar relied on the terms 

- of section 8 of the Transfer of Property Act in his judgment in 
Ramachandra Rao v. Ramachandra Roof but the Privy Council 
on appeal did not then consider that it affected the rule of con­
struction with reference to gifts under Hindu Law. Their 
Lordships again do not refer to any authority for excluding gifts 

• for consideration from the scope of the rule as stated
Nor is it clear if their Lordships intended to treat the 

transaction as really a sale having regard to 4heir observation 
that a hiba-bil-iwae under the Muhammadan Law is treated as 
a sale and not as a gift. This latter statement again does not 
seem to be accurate if understood as applicable for ah purposes. 
It may be that the particular decision on the terms of the docu­
ment in question having regard to the surrounding circumstances 
is right, but the judgment oj their Lordships is not illuminating 
and is likely to be misapplied. The statement of their Lordships 
in the concluding portion of their judgment “As they under­
stand the Mithila Law, a simple and pure gift by the husband to 
the wife does not convey to her absolute ownership. She takes 
it only for her life without any right of alienation unless a power 
of alienation is expressly conferred on her” is again open to 
objection, as the qualification about express declaration of the 
power of alienation is opposed to their own decision in Suraj- 
mani’s casef and to their clear statement of the effect of that 
decision in Ramachandra Rao v. Ramachandra Rao * which must 
be equally applicable to all schools of Hindu Law.

It may be useful to add that the Privy Council recognise 
that under Hindu Law an estate may be heritable though not 
alienable. In the recent case of Narsingh Rao v. Mahalakshmi 
Bat* their Lordships quote with approval a passage from Mayne’s 
Hindu Law and Usage, page 604, where the learned author dis­
cusses the nature of a saudayika gift of stridhanam proper­
ties. The further passage in the present edition of Mayne as 
to* the correctness of Bhnjanga Rao v. Bhujanga Rao' which 
differs from the previous edition on that point must, however, 
remain open to examination.

3. (1907) TL.R. 35 I.A. 17: I.L R 30 A 84 18 M.LJ. 7 (PC)
4. (1918J I.L.R. 42 M. 283 : 36 M.LJ, 306.

. 6. (1928) SS M.LJ. 42 (PC)
7. 9th Ed. 397 at 664 8th Ed, 397 at 542.
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K. S. E. Mohamed Cassxm and others v. Jamela Bee 
Bee, I.L.R. 6 Rang. 334.

In this case, the learned Judges had to consider the appli­
cation of Art 182 of the Limitation Act to proceedings by way 
of execution against a surety and they follow the case N or ay an 
v. Timmaya1 without any independent discussion. Though 
Narayan v. Timmaya1 has not been overruled by either a Full 
Bench or a higher tribunal and several cases have also followed 
it (Yusuf AU v. Papa Miya,1 C.M.S.A. No. 62 of 1913* and 
Wasir BukhsH v. Hira Ram’), it has not been uniformly follow­
ed either. (Muhammad Hafiz v. Muhammad Ibrahim4', 
Badruddin v. Mohammad Hafiz,’ Langtu Pande v. Baijnath 
Sorcm Pande’ and Honda Ram v. Firm Seth Kanwar Bhan- 
Sukh Nand.r) In Langtu Pande v. Baijnath Saran Pande * 
Rustpmji says (Limitation Act, 4th edition, p. 1038, foot­
note (i) ) “it was assumed that an application against the surety 
would save time against the principal; apparently it was the case 
of a joint decree against the principal and surety.” But it 
appears to be a case of a surety offered under section 336, Civil 
Procedure Code of 1882 (now sec. 55).

That the case does not fall within the words of Art 182, 
i.e., “a decree passed jointly” is conceded even in Muhammad 
Hafiz v. Muhammad Ibrahim,* * 4, but it is said that this is a case 
not contemplated by Explanation I to Art 182. The Civil Pro­
cedure Code of 1908 was passed before the Limitation Act of- 
that year and it may well be argued that if the legislature had 
intended to include the case of a. surety (under section 145 of the 
Civil Procedure Code) in the Explanation to Art 182, it would 
have said so. The AJlahabad decisions discuss the question on 
general principles and it is open to question how far such discus­
sion is permissible in construing an unambiguous section. 
There are some decisions also in Calcutta which seem to agree 
with the Allahabad decisions (see Birtndra Qhandra Singha v. 
Tulsi Charon Chose’) except in cases where the surety makes him­
self liable, not for the performance of the' decree but only for a 
fix:cd sum. It is difficult to see the distinction. There are sevetal 
cases where a portion of the decree is joint and a portion 
several and though there is some apparent conflict in tbe ded-

1. '(1906) I.L.R. 31 B. 50 2. (1923) I.L.R. 47 B. 778.
*(1914) M.W.N. (Jour.) 64. 3. (1921) 60 I.C. 265.'

4. (1920) I.L.R. 43 A. 152 at 158- - 5.- (1922) I.L.R. 44 A. 743.
■ • - - . ■ 6-(1906) I.L.R. 28 A.-387................................

7. (19122) -67 I.G. 30k A.LR.-1922 Lah. 457.
& (1924) 85 I.C."657" A.I.R.'1926 C 267.
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siOns as to whether it is wholly a joint decree or not, the better 
opinion seems to be that they are joint to the extent of the 
joint liability. (See Nand Lai SarOn v. Dharam Kirti Saran/ 
Kusaji v. Vtnayak R. Parabhu,10 Baroda Kink Jr Choudhury 
v. Babin Chandra Dutta11 Subramania Chettior v. Alagappa 
Chettiar by agent Palaniappa Chetti1*).

:• The cases against Narayan v. Timmaya1 argue (1) that an 
application against the judgment-debtor is a step-in-aid of the 
execution of the decree; (2) that Narayan v. Timmaya1 is a case 
of a surety who had rendered himself liable even before the pass­
ing of the decree, for the due performance of the same; (3) that 
the decree does not distinguish portions of the subject-matter 
as payable or deliverable by the judgment-debtor and the surety 
respectively, but that it affects the judgment-debtor alone and 
only by reason of section 145 becomes executable against the 
surety; (4) that the Bombay High*Court has distinguished 
Narayan v. Timmaya1 in Cholappa v. Ram Chandra.M The
first argument overlooks the fact that Art. 182, cl (5) will 
come in only "where the application next hereinafter mention­
ed has been made” and that takes in Explanation I, in which 
case it will be begging the question at issue to say that an appli­
cation to execute the decree (against the judgment-debtor) will 
avail as a step-in-aid as against the surety. Even in cases not 
coming under Explanation I, an application put in by the decree- 
holder against one of the judgment-debtors will be in aid of 
the ‘ execution of the decree but the question is if it will be so 
against the others. In some cases it has even been held that 
when mention is made of the surety’s liability in the execution 
petition, but no relief is specially asked for against him, it will 
not avail,to save limitation against him, Honda Ram v. Firm 
Seth Kanwor Bhan-Sukh Nand'; and it is so even though notice 
of such petition is served on the surety, for the notice only tells 
him that the judgment-debtor was being proceeded against, 
a matter of no concern to the surety. It is but fair that the 
surety must be informed that the decree-holder continues to 
Iqpk to him for payment and the delay in executing the decree 
against the judgment-debtor may mean additional burden 
thrown on the sureties, for, events not contemplated by the 

. surety at the time he offered himself as surety may happen,
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thereby seriously jeopardising his remedies as surety against 
the judgment-debtor.

It is difficult to follow the second of the arguments sum­
marised above. So long as the surety is not eo-nomine a 
party to the decree, all sureties must be proceeded against only 
under section 145, Civil Procedure Code, whether they became 
sureties before the decree or after it (e. g., a surety in cases of • 
arrest before judgment under O. 38, R. 2, C. P. C).

There is much force in the third, but with due respect to 
the learned Judges, it does not meet the difficulty in the case.
It cannot be denied that the surety is jointly and severally 
■liable with the judgment-debtor and it is on that ground that 
it has been held that if a surety is a party to the suit and a 
decree is passed against him as well, he is a joint judgment- 
debtor within the meaning of Art 182, Explanation I.
(See Yinke Supaya v. Miung Kin,1* Honda Ram v. Firm Seth , 
Kanwar Bhan-Sukh Hand' Aya Ram Tola Ram v. Hit Ram 
Bhoj Raj1*). In an early case^ in Hnrkhoo Singh v. 
Baboo Ram Kishen18 the question was discussed on 
principle. (There was then no section corresponding to 
section 145, Civil Procedure Code). There a surety 
agreed that, on failure of the debtor to pay the debt, he would 
pay it and that it may be enforced in execution against him.
The creditor tried to execute the decree against the surety 
more than three years after the decree, after exhausting all 
his remedies against the principal debtor. The learned Judges 
held that the suretyjs liability was a separate responsibility— 
not joint—and that'the decree was barred as it was not kept 
alive against him (surety) by proceedings, irrespective of those 
taken against the judgment-debtor.

The contrast in Explanation I also is between a decree 
distinguishing portions of the subject-matter as payable or 
deliverable by each ajid a decree passed join|ly against more 
persons than one. That indicates that where the decree does 
not distinguish portions of the subject-matter as respectively 
payable or deliverable by each, the decree is to be deemed te 
have been jointly passed against all of them. But this does 
not answer the difficulty of Narayan v. Timmaya1, viz., that 
it is not passed against them all. Section 145, Civil Proce­
dure Code, only creates a statutory liability on th^ part of

1 (1906) I.L.R. 31 B SO *
7. (1922) 67 I.C. 301: A.I.R. 1922 Lah. 4S7.

14. (1920) 60 I.C. 23: 3 U.B.R. (1920) 261.
15. A.I.R. 1928 Lah. 209. 16 (1866) 6 W.R. (Mi*.) 44.
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the surety to pay the decree amount, in execution of the origi­
nal decree, thus obviating the necessity of a separate suit 
(For a fuller discussion of the application to the Law of - 
Limitation of the general doctrine that the surety’s liability is 
ordinarily co-extensive with that of the principal, see 39 M.L.J. 
(Journal), p. 67.

The Allahabad view practically adds the words “deemed 
to be” before the words ^‘passed jointly” in Art 182, ExpL I.
It is very doubtful if that course is permissible especially 
when the Limitation Act is later than the Civil Procedure 
Code.

The fourth argument only puts the third in another way. 
In Cholappa v. Ram Chandra13 the question related to the 
starting point of limitation • for an application to execute 
against the sureties a decree passed oij appeal (see also D. Ma-

• nackj/e v. R. M. N. Chettiar Firm11). In holding that the date 
of the appellate decree is the starting point, the—decL 
sions proceeded on the, theory that the security must 
be taken to have been given for the satisfaction of a 
permanent decree, and that the decision of the Court 
of last resort is the decision .in the suit In Cholappa 
v. Ram Chandrathe decision in Narayan v. Timmaya1 was 
distinguished as having nothing to do with the case and cannot 
be taken as questioning the earlier case. (See also Manack- 
jee v. R. M. N. Chettiar Finn1T for the scope of the applica­
tion of this doctrine.) The position of the surety during the 
pendency of the appeal when the principal debtor obtains a 
stay of execution of the decree is anomalous.' All the while 
the decree may be executable against him but yet the limita­
tion does not begin to run against him. (See Parameswaran 
Nambudiri v. Seshon Pattar1* * for a discussion as to how far 
the period which has to be deducted as regards one judgment- 
debtor should bp excluded as regards ether joint judgment- 
debtors also, though there was no obstacle for executing against 
the latter.)

. One other argument deserves notice and that arises from 
the. fact that the surety’s liability is in default of payment by 
the judgment-debtor. In one case, the Lahore High Court

• has gone to the extent of holding that the executing Court 
should, Ijefore proceeding against the surety, satisfy itself that

1. (1906) I.L.R. 5l B. SO. 13. (1919) I.L.R. 44 B- 34.
• 17. (1926) I.L.R. 5 Rang. 492 at 496.

18- (1928) I.L.R. 51 M. 586 : 55 M.L.J. 156.
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the decretal amount could not be realised from the principal 
debtor and record a finding to that effect (The Firm Nandu
Shah Jailal v. The Firm Amolak Ram-Hans Ra£*). The 
words in that case were “if it were not realised from the prin­
cipal debtors” though the usual form is “in default”. It is 
perhaps too much to rely on the difference in words. It can­
not be disputed that the starting point is the date when the 
decree becomes operative and executable (Rameshwar Singh v. 
Homeshwar Singh”). The answer is given by Mr. Justice
Devadoss in Nowab Shuja-ad-mulk Bahadur v. Umir-ul-umra 
Bahadur.*1 Where the decree does not specifically 
mention the period after, which the decree becomes exe­
cutable against a particular individual, the decree is 
deenjed executable from the date on which it is passed, and 
when “a decree directs the principal debtor to pay the decree 
amount and that on the* failure of the plaintiff to recover it 
from the principal debtor, he should be entitled to proceed * 
against the surety, it cannot be said that the creditor ban 
12 years’ limitation against the principal debtor and another 
12 years against the surety.”

As an answer to the question referred, it is difficult to • 
reconcile the final judgment in Nawab Shuja-ul-muik Bahadur 
v. Utmr-ul-umra Bahadur11 with the principle in Rameshwar 
Singh v. Homeshwar Singh* ; but the decision itself if read 
with the decree (extracted on p. 862) is intelligible. The 
question contains the words “only on failure” whereas the 
'decree merely says "on failure” and omits the emphasis sug­
gested by the word “only”. (Sep the judgment of Wallace, T 
on p. 857.) .

Roop Chand v. Sasdar Khan, I.L.R, 9 T^h 526.
A suit cannot bejiismissed merely because one of the defend­

ants was dead at the time of the institution’of the suit The 
name of the deceased person should be struck out and the case 
should proceed against the other defendants on record. ,It 
was no doubt held by the Madras High Court in Veerappa 
Che tty' v. Tmdal Ponne>na that such a suit must be regarded as 
a nullity where the sole defendant on record was dead at the .

19. (1927) 102 I.C. 710.
20. (1920) L.R. 48 I.A. 17: 40 M.L.J.’ 1 (P.C-). 

.21 (1925) I.L.R. 48 M. 846 at 849 : 49 M.L.J 498. 
22. (1907) I.L.R. 31 M. 86: 17 M.L.J. SSL'



time of institution of the plaint and that the Court had no 
jurisdiction to amend the plaint by bringing the legal represen­
tatives on jecord. It is not clear from the decision whether 
their Lordships intended to make an exception in the case 
where a fresh suit would be barred against the legal representa­
tives, in cases whera.'the original defendant was impleaded as 
such, bona fide and in' ignorance of his death. Whatever that 
may be, where there are several defendants on record, some of 
whom are alive at the institution of the suit, the suit cannot 
be regarded as a nullity. If owing to non-joinder of neces­
sary parties the suit cannot go on against the other defend­
ants alone,, it will be open to the Courts to allow an amend­
ment in proper cases. Section 153 of the Civil Procedure 
Code is sufficient authority for the said purpose. The later 
Full Bench decision of the Madras High Court in Gopala 
Kristnayya v. Lakshnu&a Rao1 permits an amendment of the 

• cause title in the case of an appeal memorandum even where 
Kristttqyya v. LaksHmana Rao permits an amendment of the 
appeal •

32 t6e madras law journal (n.i.c.). [vol.

1. (1924) I.L.R. 49 W. 18: 49 M.L.J. 590 (F.B.).
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Jogi Reddi v. Chinnabbi Rkddi, I.L.R. 52 Mad. 83'. 
56 M.LJ. 165 (P.C.).

This is a very curious case on the facts though by no means 
unusual, of two different families living together-—in this case 
with this extra peculiarity that one of them was a Christian, 
pooling their resources together, acquiring properties together 
and meeting the expenses together after the fashion of an 
ordinary joint family. The facts were these: There were three 
Hindu brothers who were members of an undivided Hindu 
family. They had some property not of the best kind. They 
had a sister who married a Christian who had more property. 
On the death of the husband leaving a four year old £on, the 
sister with her son came over to her brothers and lived with 
them, and the son after coming of age also continued to live with 
them. During this time parties put their income and their earn­
ings together, made purchases of properties—met their common 
expenses after the manner of ordinary joint Hindu family. 
The question was, what is the proper inference to make? The 
High Court agreeing with the Sub-Court held that the proper 
inference was that the parties treated both the original contribu­
tion as well as the subsequent acquisition as common property 
and on that basis gave one of the brothers who sued one-fourth 
of the entire properties. The appeal to the Privy Council was 
confined to two items of properties—first, the property of the 
father inherited by the nephew; secondly, the undivideihalf of an 
uncle of the nephew purchased in the name of the nephew. Their 
Lordships held that on these facts, it could not be inferred that 
the nephew wanted to create an interest in the family in the former 
set of property or that the latter was intended to be for the benefit 
of all the co-owners. The main considerations that influenced 
their Lordships were; (i) the fact that the two families could not 
make a joint family, (ii) that the nephew was a Christian, 
and (iii) that for a considerable portion of tiiqe the joint living 
was going on, the nephew was a minor and as such there could 
be no creation of any interest in favour of the uncles during that 
time and continuance of the previous state of affairs was n«jt 
therefore inconsistent with the non-creation of any such interest 
As regards the purchased property the circumstance that 
it was purchased of the joint income was no doubt according to 
their Lordships a circumstance in favour of joint ownership but 
it raised only a rebuttable presumption and was excluded by cir­
cumstances which showed that the purchase was rather because 
the income of the nephew’s properties was the more consider-

N I C



34- THE MADRAS,LAW JOURNAL (N.LC.) [vOL.

afrle. Their Lordships held that the finding of the Sub-Court 
as to the agreement on appeal though a finding of fact could 
not bind the Second Appellate Court as it was based on a wrong 
view of burden of proof.

Waller v. Waller, I.L.R. 10 Lah. 64.
Jurisdiction in divorce, at any rate for passing a decree 

of dissolution of marriage, is, according to English Law, now 
founded upon tire domicile of parties. The Indian Divorce Act 
of 1869, however, proceeded upon the basis that jurisdiction 
depended upon residence. Some doubt had been cast upon this 
view by the decision in Keys v. Keiys.1 The actual question 
there was merely as to the extra-territorial effect of an Indian 
decree of divorce on parties not domiciled in India but merely 
resident there. It was held that such decrees for divorce are 
not valid in England but the question was also raised whether 
the Indian Act if it conferred jurisdiction based on residence 
alone apart from domicile was not ultra vires and invalid. 
Notwithstanding this subsequent decisions in India reiterated 
the plder view that residence in British India was sufficient to 
found jurisdiction, though in some cases a distinction was made 
between a decree for judicial separation and one for dissolu­
tion of marriage. Even in England down to the decision in 
Lg Mesurier v. Le Mesuritr* it could not be said that the law 
was settled as finally laid down by the House of Lords. In 
this, state 'of authorities, the Indian Divorce Amendment Act 
of 1926 (Act XXV of 1926) was passed by the Indian Legisla­
ture which now prohibits Indian Courts from passing or con­
firming a decree for dissolution of marriage where the parties 
are not domiciled in India. The English Parliament however- 
proceeded on different lines and passed in December, 1926, the 
Indian and Colonial Divorce Jurisdiction Act permitting 
High Courts in India, in certain defined cases, to pass 
a decree for dissolution of marriage even where the 
parties are domiciled in England and Scotland provided they 
are resident in India There is also a validating section (S. 3 
otf the Statute) which validates all decrees for dissolution of 
marriage passed by the Indian Courts provided the proceedings 
were commenced before the passing of this statute. It was held 
in the decision under notice that the clear intention ot the Parlia­
ment to validate all such decrees passed before the 15th December, 
1926, has been nullified as regards decrees not passed before

l.'L.R. (1921) P. 204. 2. (1895) A.C. 517.
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2Sth March, 1926, the date of passing of the Indian Act (XXV of 
1926) as the English Act apparently proceeded in ignorance of 
the existence of the Indian Art. It is curious that the attention 
of the authorities in England was not drawn to the -existence of 
the Indian Act, by the Government of India or the India Office

Kamakhya Narayan Singh v. Ram Raksha Singh, 
L.R. 55 LA. 212: I.L.R. 7 Pat 649: 55 M.L.J. 882 (P.C.).

It is important to note that the point of distinction between 
this decision and the set of decisions like Maharaja of Jeypore v. 
Rukmini Pattamahdem 1 and Naina PiUai Marakayar v. Rama- 
naihan Chettiar**[ies in the fart that in the latter class of cases 
the parties admit the continuing relationship of landlord and 
tenant throughout the material periods but only differ as regards 
the nature and incidents* of the tenancy, its extent, duration, 
rights, etc. In the present case, their Lordships find as a fart on * 
the entire evidence that there was no express or implied agree­
ment between the parties after the determination of the original 
grant that a tenancy should continue from year to year. Their 
Lordships hold that no reliance could be placed on the terms of 
section 116 of the Transfer of Property Art either, for apart 
from the inapplicability of the sections 116 and 117 to the tenure 
in question, the evidence warranted an inference of an implied 
agreement to the contrary. The plaintiff never claimed or ad­
mitted the relationship of landlord and this fart differentiates 
the present case from the other decisions. The mere payment 
of rent for some time by the defendants was in the circumstances 
held to be not conclusive against them so as to make them tenants 
from year to year. It followed that the defence of adverse 
possession under Art 144 of the Indian Limitation Art was 
open to them and the plaintiffs suit in ejectment consequently 
failed.

Raghubardayal v. Ramdulasb, I.L.R, 6 Rang. 367.
This was a reference to a third Judge (Das, J.) on a differ­

ence between Carr and Pratt, JJ. All the Judges being agreed 
that, as held in Nona Tawker v. Ramachandra Taw kerf an 
undivided son excludes a divided son from inheriting to his 
father’s self-acquisitions, the only question was if the plaintiff 
was divided from his father. To prove this reliance \tas placed

TOto

1. (1919) L.R. 46 LA 109: I.L.R. 42 M. 589 - 36 M.L.J. 543 (PC).
2. (1923) L.R. SI I.A. 83: I.L.R. 47 M. 337-46 M.L.J. 546 (P.C).

3. (1908) I.L.R. 32 M. 377-
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on (i) The long separation between the father and the son, 
the son living in India and the father in a distant country Burma, 
(ii) The noitmaintenance of filial relationship between them, 
and (iii) The failure of the son to join his father after his 
attaining majority. The majority hold that these circumstances 
will not suffice to deprive the plaintiff who was living away from 
his father of his share in the estate; That a heavy onus is thrown 
on the person pleading separation to prove it and that separate 
residence, separate acquisitions of property and cesser of tommen- 
sality are all merely circumstances raising a presumption of sepa­
ration cannot be denied. Ganesh Dutt Thakoor v. Jewach Tha- 
koorain1 and Dhoorjeti Subbayya v. Dhoorjeti9Venkayya.2 But 
reading Mussumat Anundee Koonww v. Khedoo La? it looks 
as though the Judicial Committee might have accepted the cir­
cumstances in the case under review a* sufficient to prove parti­
tion, if any foundation was laid to prove animus on the part of 
the father to be divided from the son. In Kunwor Bahadur v. 
Madho Prasad4, it has been»held that the fact that some of the 
sons lived away from the father while others lived witfi him 
would not deprive the sons who lived away from him of their 
share in his estate.

Though several cases have assumed the rule of preference of 
undivided to divided sons, it has been questioned by a Full 
Bench of the Madras High Court in Vairavan Chrttiar v. 
Srinivasachariar* and may require reconsideration. The 
basis of the judgment in Nana Tawker v. Ramachandra 
Tawker* is that the dictum of the Mitakshara contained in Ch. I, 
S. 1, clause 27 and S. S, clause 10 that the son has a right by 
birtffiin the property of the father whether ancestral or self- 
acquired has not been dissented from in Balmont Singh v. Rani 
Kishorp and that therefore succession to self-acquired property 
was by survivorship rather than by inheritance and he who took 
it by survivorship would exclude the divided sons. That basis 
is now held to be erroneous by the Full Bench in Vairavan 
Chettiar v. Srinwasachariar* and in the words of Sastriar, J., 
if will now be doubtful if “the imperfect right of the son in 
his father’s self-acquisitions may have sufficient efficacy to en­
title him to succeed to it to the exclusion of a divided son.”
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1. (1924) 47 M.LJ. 641.
3. A.I.R. 1928 L. 733:

Bam a Charan Das v. Gadadhar Das, I.L.R. 56 Cal 21.
The question whether an appellate court can interfere with 

an order of the lower court setting aside an award, dh an appeal 
against the decree of the lower court on the merits, is one 
which is settled in the affirmative by a long course of decisions 
since 1870 and the learned judges have in coming to this conclu­
sion in the decision under notice rested themselves more on the 
rule of stare decisis than on a construction of the terms of sec­
tion 105 .(1) of the Civil Procedure Code and the rulings con­
struing the same. There has been a great deal of conflict in 
the decisions of the various High Courts regarding the effect 
of the sub-sectioa. The tendency in recent years has been to 
construe the expression “affecting the decision of the case” as 
meaning affecting the decision of the case on the merits, thus 
reading words into the section which are not there. It is also 
significant to notice that the language of the corresponding 
section of the Code of 1859 was “affecting the merits of the 
case” from which the legislature jias departed in the later 
Codes, apparently with a view to widen the scope of interfer- 

• ence of the appellate court with the decisions of the Lower 
courts. Acting on the view that notwithstanding the change, 
the expression only means “affecting the merits of the case,” 
all the High Courts excepting the Madras High Court have 
held that an order setting aside an ex parte decree cannot be 
questioned in an appeal against the decree on the merits; 
while the Madras High Court has recently drawn a distinction 
between various classes of orders setting aside ex partd decrees 
themselves to the effect that while some classes of orders 
setting aside ex parte decrees can be questioned in appeals 
against decrees passed on the merits, they cannot be ques­
tioned in other cases. See Athamsa Rowther v. Ga^esan 1 and 
Venkatanarasu v. Kotayya.1 It may well be doubted whether 
there is any warrant £or this further distinction in the language 
of section 105 (1). If however a restricted meaning has to 
be given to the wording of section 105 (1) limiting it to cases 
where the decision of a case has been affected with reference 
to its merits, it is difficult to see how a distinction can be made 
between orders setting aside ex parte decrees, orders setting 
aside abatement on the one hand and orders setting aside an 
award as in the present case and in Harbhajan v. Meiva 
Singh.*
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Rameswar Kheroriwalla v. Emperor, I. L. R. 56 Cal 32.
In this case an application under section 491 of the Crimi­

nal Procedure Code was made to a Division Bench of the Cal­
cutta High Court to release an accused who was charged only 
with bailable offences who had been enlarged on bail but was 
subsequently remanded by the order of a Judge presiding over 
the Criminal Sessions to custody for having tampered with the 
witnesses for the prosecution and the learned Judges without 
going into the legality of the remittal to custody rejected the 
application on the ground that his custody was ordered by a 
Judge and could not be gone into again by another bench of the 
same Court Apparently the learned Judges were not clear 
about the correctness of the order of the Judge remitting the 
accused into custody in the face of the provisions of section 
496 of the Code; otherwise, it is difficult to see why the appli­
cation should not have been disposed of on the merits. It is 
also open to question whether the provision in section 561-A. 
of the Code saving the inherent powers of the High Court can 
be invoked as against the specific provision in section 496. 
Corning to the ground of decision itself, that the question had 
been dealt with by one Judge of the High Court and that 
another bench should not entertain a similar application, one 
may venture to doubt whether, if instead of being an application 
under section 491 of the Criminal Procedure Code, it had been 
one for a writ of habeas corpus to the High Court under its 
Common Law powers, it would have been an answer to say that 
the matter of detention was considered legal by another Judge 
of the same Court. Reference may be made in this connection 
to the recent decision of the Privy Council in Eshugbhayi 
Eleko v. Government of Nigeria {Officer Administering)1 
where the Lord Chancellor reviewed the nature of the writ 
of habeas corpus from the earliest times and laid down that 
notwithstanding its refusal by one of tlje Judges after going 
through the merits fully, the party has the right to go before 
every other Judge of the same Court and the latter is bound 
to go into the legality of the detention notwithstanding the 
previous order of the other Judge. It may be mentioned in 
this connection that the enactment of section 491 in the Cri­
minal Procedure Code does not in any way affect the Common 
Law powers of the High Court in the matter of habeas corpus. 
Cf. MahdmedaUi v. Isnudji Abdulali * It may be a question 
whether the question must be answered differently if the appli-

I. (1928) A.C. 459- Z (1926) I L.R. 50 B 616.



1. (1928) A.C. 4S9.
3. (1917) 33 M.L.J. 413 
5. (1917) I.L.R. 41 B 625

7 (1924) I.L.R.
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cation is made under section 491 and not under the Common 
Law powers of the High Court. In any event it may be doubt­
ed whether even after this decision under notice, it may not 
be open to the party to bring up once more the legality of the 
detention for review before the High Court under its Common 
Law jurisdiction on a writ of habeas corpus relying on the ex­
position of the law in Eshughayi Eleko v. Government of 
Nigeria (Offtper Administering)1 notwithstanding the decision 
of Buckland, J., and of the Division Bench.

Hari Mohan Dalal v. Parmeshwar Sahu, I.L.R. 56 
Cal 61.

The question that came up for decision in this case was 
whether time for an application for restitution under section 
144 of the Code of Civil Procedure could be reckoned under 
Article 181 of the Limitation Act from the decree of the 
highest Court of appeal which affirmed the decree of the lower 
appellate Court which however reversed that of the first 
Court; and the majority of the Judges who took part in the 
decision held that as the applicant had the right to apply for 
restitution when the decree of the first Court was reversed by the 
lower appellate Court, time runs dgainst him from the decision 
of the lower appellate Court under Art 181 and that he cannot 
have three years under that article from the decree of the 
High Court affirming that of the lower appellate court If the 
matter were to come up before the Madras or thp Bombay 
High Courts the application would have been held to be in time 
under Article 182 (2) of the Limitation Act, as these Courts 
have held the view that an application for restitution under 
section 144 of the Civil Procedure Code is really of the nature 
of an execution application and as such is governed by Article 
181. Somasundaram v. Chokkdingam,* Unhtamalai A mmol v. 
Mathan* Panchapakesa Aiyar v. Natesa Pat harp Kurgodigouda 
v. Ningangoudcf and Jdamidalli v. AhmedalU.* But the High 
Courts of Calcutta, Allahabad and Patna have held that an 
application for restitution is not in the nature of an application 
for execution and is therefore governed by Art 181. See Bad- 
makund Marwari v. Basdnta Kumari Dasif where all the cases 
are collected and reviewed.

Even in this view, it is by no means clear that it neces­
sarily follows that Art. 181 must be applied from the date of
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the decree of the lower appellate Court and that there is no scope 
for the rule that when an appellate Court passes its decree, 
it supersedes that of the lower appellate Court even though it is 
one of affirmance and that as a consequence time under Art 
181 might run from the decree of the final appellate Court. 
The learned Chief Justice would seem to think that this effect 
of the decision of the appellate Court is a metaphor and is apt 
to mislead one from strict legal notions. Reliance has also 
been placed by His Lordship on some of the observations of 
the Privy Council- in Juscurn Boid v. Pirthkhand Lai Chou- 
dhury1 regarding the legal effect of the appellate Court’s deci­
sion when confirming that of the lower court We would 
venture to point that this metaphor as to the supersession of 
the decision of the lower court by that of the appellate court 
has the sanction of the Privy Council in the recent decision in 
Jowad Hussain v. Gendan Singh* anfl was given effect to with 
reference to Art 181 of the Limitation Act itself. This deci­
sion is further of importance as the observations in Inscurn 
Boid v.' Pirthkhand Lgl Choudhury1 relied on by the learned 
Chief Justice were relied on by the appellant in that case but 
were not given effect to by their Lordships. In the case before 
their Lordships of the Privy Council, there was a preliminary 
decree in a mortgage suit which was affirmed on appeal and an 
application for final decree was made within three years of the 
decision of the appellate Court but more than three years from the 
date fixed by the first Court’s decree. Their Lordships held 
that Art 181 applied to the case and time ran from the deci­
sion of the appellate Court which affirmed the preliminary 
decree of the first Court This view was further affirmed by 
the Privy Council in Fiteholmes v. Bank of Upper India, Ltd} 
The same view had been taken by the Madras High Court in 
Venkayya v. Sathirafu,* where the observations of the Privy 
Council in Juscufri Boid v. Pirthichand Lai Chcudhury1 were 
noticed by the learned Judges. If this* is the correct state­
ment of the law, there can be no distinction in principle in the 
case of an application for restitution and we venture to submit 
Chat an application for restitution though governed by Art. 181 
might not be out of time if it were made within three years 
of the final appellate decree but more than three years after 
the decree of the lower court which it affirmed.
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Pindee v. U Hpa, I.L.R. 6 Rang. 315.
From the report, it is difficult to gather the facts exactly 

but from the reference in the judgment to Moreshxmr Bal- 
krisltna v. Dattn5 it would appear that an unregistered or oral 
sale followed by possession was set up by the alleged prior vendee 
to defeat the title of a subsequent registered purchaser. At 
the same time, a lease back to the vendor appears also to have 
been set up, the vendor continuing to be in possession under 
that lease on the date of the subsequent sale.. It must be pur­
suing the theory of the validation of title by part-performance 
with a vengeance to hold that when possession continues with 
the owner—though as a lessee—the subsequent purchaser must 
be taken to know the character of the possession in which the 
vendor holds it The cases have loosely stated that the position 
of such a purchaser is as though a document in accordance with 
law were executed and registered but it will be reading much more 
into those judgments than was intended. The contention that 
as soon as the vendor is put in possession under the agreement 
to resell, he acquires an equitable title to the property and no­
thing that he might do afterwards could divest him of it,■was 
recently negatived by a Bench of the Madras High Court in a 
considered judgment {see 55 M.L.J. (N.R.C.) 45).

Ma Mi v. Maung Aung Dun, I.L.R. 6 Rang. 376.
In order to raise a loan of Rs. 1,000 A purported to sell 

his lands to B by an ex facie absolute conveyance and some 
time later when he needed more money, he got B to convey the 
lands to C with an oral agreement on the part of C that he 
should convey the lands back to A on certain terms. There 
was a similar agreement between A and B at the time of the 
purported sale by A to B. The learned Judges have held that A 
is not an actual party .to the outright conveyance by B to C and 
as such can prove the oral agreement to resell the lands to him. 
The argument that in reality the parties to the conveyance are 
A and C and that B merely represented A in the transaction js 
noticed in the judgment, but says Justice Heald: “In a some­
what similar case, namely the case of Mating Kyin v. Ma SJnve 
La1 their Lordships of the Privy Council have held that S. 92 .
of the Evidence Act did not apply.” In narrating the facts of 
that case the Judge fails to note that there M^yang (/f) was not
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a party to the later transaction between B and C, though the evi­
dence showed that by that arrangement, A desired and obtained 
a reduction in the rate of interest In Talak Chand v. Atmaram1 
where the part of A was to engross and attest the sale-deed, it 
was held that Maung Kyin’s case did not apply to the facts therein 
and that A was barred from proving the oral agreement In 
the case under notice, A though not eo naming a party to the 
conveyance was the real party. The transaction originated 
from him and B’s part was no more than to execute the con­
veyance henami for A. The effect of this view will be that 
the real party to the document can circumvent the provisions 
of S. 92 by putting it benami in another’s name. An excep­
tion to S. 92 is made in S. 99 in favour of fiiird persons (not 
parties to the .instrument) in order that they might not be 
prejudiced by things recited in the document, contrary 
to the truth, through the ignorance,* carelessness or fraud of 

• 'the parties, and that principle cannot operate in a case where 
the third party has been the principal figure in the transaction. 
(See 35 M.L.J. (N.I.C.) 25 and 36 M.L.J. (N.I.C.) 11 for a 
criticism of Maung Kyin’s case and Garni zvalad Ramji v. Shan 
tvaldd Bapuji?)

The learned Judges distinguish Maung Skive Phoo v. 
Maung Tun Shin?1 on the ground that “in that case the parties 
to the conveyance and to the alleged oral agreement were the 
same.” A ostensibly sold certain properties to B with an agree­
ment to resell and B ift turn conveyed them to C by an outright 
conveyance. A brought the suit for a decree directing C to 
reconvey the property to him and made B also a party to that 
suit. The’Judges held that the evidence adduced by A to show 
that the conveyance to B was only a conditional sale was ob­
noxious to the provisions of S. 92 of the Evidence Adt. If B 
were not a party to the suit, the case would have been ad idtm 
with Maung Kyin’s case, which does not appear to have beerl 
cited before them.

Jagdeo Narain Singh v. Rani Bhubaneshwar! Kuer, 
PL.R. 7 Pat. 708.

In this case, the filing of a list of witnesses in attendance, 
. by a decree-holder, in connection with a petition by a judgment- 

debtor under Order 21, Rule 90 to set aside a sale was held

* 1. (1923 ) 25 Bom. L.R. 818 
. 2, (1918) I.L.R. 42 B. 512.

3. (1927) I.L.R. 5 Rang. 644.
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by their Lordships to amount to “an application to the Court 
to take a step-in-aid of execution” within the meaning of 
Art 182, clause (S) of the Indian Limitation Act- The con­
tention that there should be a pending execution application in 
which only there could be an application to take a step-in-aid is 
rejected. This view, though it is supported by the decision in 
Knppimvomi C'hetHar v. Rajagopala Aiyar,1 2 3 has subsequently 
been dissented from even in Madras in later cases. See Krishna 
Paffar v. Seetharama Pat tar* Abdul Karim Sahib v. Lakshmana- 
szOami* and MathonkO»di Kaii^an v. Thayyil PakkutH Amnilla 
Haji.* Still it may be a question whether the decision under 
notice has not gone to the extreme length inasmuch as there does 
not appear to have been an application that the Court should take 
some step-in-aid of execution. It would not be enough that a 
party takes some step towards execution. See Rangachariar v. 
Snbrconaniam ChettiRacjhunandhan Misser v. Kallydnt Misser.* 
The Madras High Court holds that an objection filed’by a 
judgment-creditor objecting to the recording of satisfaction at 
the instance of a judgment-debtor cahnot be regarded as a step- 
in-aid. The view adopted by the present judgment is that .even 
a step taken by the decree-holder towards removing an obstacle 
in the way of further execution is a step-in-aid of execution. The 
Madras High Court is inclined to take a narrower view as it 
holds that an application to take a step-in-aid must be one which 
is by itself in furtherance of execution proceedings. In the pre­
sent case the judgment-creditor must be taken to have made an 
oral application to the Court that the Court should take down 
the evidence of the witnesses mentioned in the list filed by him 
on the day of hearing. It is only in that view that the require­
ments of Art. 185, cl. (5) can be deemed to be satisfied.

Hazariram t'.TCEDAE Nath Marwari, I.L.R. 7 Pat 726.

An attachment of a decree for money does not prohibit a 
transfer thereof but it does not follow therefrom, as the learned 
Judges assume, that the transferee decree-holder can apply for 
execution of the attached decree under O. 21, R. 16. O. 21, R. S3,

1. (1921) I.L.R. 4S M 466: 42 M.L.J. 303.
2. (1926) I.L.R. 50 M 49: SI M.L.J* 48a

3. (1927) 27 L.W. 475. 4. (1926) 52 M.L.J. 1.
5. (1920) 12 L.W. 9. 6 (1896) I.L.R. 23 C. 69a
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cl. (b) (ii) indicates that the attached decree can be executed 
only either by the holder of the decree in execution of which the 
attachment-has been effected or by his fndgrmtnt-dehtor. The 
later term would ordinarily denote the decree-holder of the attach­
ed decree and will not include the transferee decree-holders 
who are not the judgment-debtors of the attaching decree-holder. 
The right of the transferee decree-holder to execute the trans­
ferred decree which ordinarily depends merely upon the general 
language of O. 21, R. 16 may well be taken to be not available in 
the case of a transferee of an attached decree for which a special 
provision is made in O. 21, R. S3 which should on general princi­
ples prevail over the terms of O. 21, R. 16. ^Similarly also the 
provisions of S. 146 will not avail the transferee decree-holder, 
as O. 21, R. 53 must be taken to provide otherwise and S. 146 
is applicable only where the Code does not provide otherwise. 
In such cases the attachment must first be released before the 
transferee decree-holder can himself take proceedings to exe­
cute the decree •

The further observation in the judgment under notice that 
in the case of attachments of decrees the general provisions 
of S. 64 of the Code do not apply as the effect of the attach­
ment is specially dealt with by O. 21, R. S3, cl. (h) which to 
that extent will be exclusive, is supported by the decision of the 
Full Bench of the Madras High Court in Bhavirisetti Lakshmi- 
narasintham v. Vetcha Lakshminarasimham2 Tire reference 
to O. 21, R. 16 in the second para of the headnote is however an 
obvious mistake for O. 21, R. 53, cl. (6), Civil Procedure Code.

1. (1927) I.L.R. SO M. 677: S3 M.L.J. ISO (F.B-).



45LVl]' THE-MADRAS LAW JOURNAL (n.LU.)

Ammalu Amma v. Narayanan Nair, I.L.R. 51 Mad.
549.

Somewhat analogous to the case under review isyellayappa 
Moothan v. Krishna Mooihan1 where it was held that mem­
bers of ordinary Hindu family whether manager or otherwise 
cannot claim exemption from limitation on the ground that 
they have to sue themselves in part. The position of the karna- 
van is not that of trustee and even in the case of a trustee, it 
is doubtful if the correct view with respect to the Indian Limi­
tation Act is not to hold that having regard to his position, a 
duty to account arises and in respect of which there is no 
limitation. Similarly in the case of executors. He has a duty 
to call in the assets and his failure to collect would give rise to 
a fresh cause of action. If he is the creditor he would be 
entitled to pay himself before the limitation period expires. One 
specific case that of admihistration being granted to the debtor 
is provided for by S. 9 of the Limitation Act Where no similar * 
provision is made in the case of executors it seems to be unjustifi­
able to give similar relief in such a dtse. So also, in cases where 
specific starting points for limitation are prescribed it seems Jo be 
difficult when suing in those forms of action to plead any exemp­
tion -by reason of the right vesting in the person liable as trustee 
or executor or managing member. It is quite another question if 
the action is one for account which may arise on the termina­
tion of the relationship or to which no limitation might be 
applicable. The case might be different also where adverse 
possession is to be made out under the Statute, It 
is difficult to conceive of adverse possession when the person 
who is to vindicate the right is the same person as the one that 
is liable. In such a case there is full scope for the application 
of the doctrine that there is no adverse possession when both 
the person in default and the person entitled are the same. These 
questions may arise,under Arts. 144, 124 or possibly under 
Art 120. In Palaniyandi Malavarayan v. Vadamalai Oodayan* 
Mr. Justice Sundara Aiyar had to do with a case like that It is 
a little more difficult question whether adverse possession whijh 
has once commenced will be terminated by such combination of 
capacities. There is no reason why it should not. It is net 
analogous to the case of a person who is in adverse possession , 
becoming a co-owner in which case Velayudham v. Subbaroya*

■—   ....................................................................................................................r.-------------- ;-------:---------------------
1. (19171 34-ALL J. 32. . , ' , ' '

2 (1912) 18 I.G. 373; 3. (1915) I.L.R.' 139 M. 879!
N. I. C
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held that his adverse possession ceased but the Privy Council 
held to the contrary, Varada PUlai v. J eevarathnammal.4, 5 6 A 
co-owner’s.case is not a case of a duty being owed. His is 
a case of presumption; his possession is presumed to be not 
adverse till the contrary is shown. In the case of persons in 
fiduciary position it is otherwise. Unless they are able to show 
that they set up adverse possession to the knowledge of the bene­
ficiaries they cannot set up adverse- possession. In some cases 
such as that of trustee and executor, it may be that they cannot 
at all set up adverse possession when once they accept the trust 
without giving up possession. Cf. Srinivasa Moorthy v. Venkata 
Varada AiyangarIn these latter cases, the correct position is to 
hold that adverse possession that has commenced will cease on the 
party claiming adverse possession accepting the position of a 
trustee or executor. It is at his option to accept that position 
or not If he does, he loses the benefit of the adverse posses­
sion in his favour.

Lanka Sanya^i v. Lanka Lakshman Naidu, I.L.R. 51 
Mad. 763: 55 M.L.J. 374.

While agreeing with the view that a decree passed against a 
person sued as a minor after his coming of age without the fact 
of his majority being disclosed might not affect the decree, their 
Lordships hold at the same time that a compromise entered into 
by the guardian though with the sanction of the court will not bind 
the major defendant. The reason for the distinction is that 
though there is no duty cast upon the plaintiff to notify the fact 
of majority to the Court, that cannot prolong the authority of 
the guardian ad litem to bind the minor even after he has 
come of age. On a similar ground, their Lordships have held 
in Tanguturi Jagdnadham v. Sdshagiri Rao* and Krishnaswami 
Aiyaltgar v. Soorikuiti Ganapathi Aiyar* that though failing 
to get a minor declared a major during execution is nothing more 
than an irregularity if, for instance, it becomes necessary to 
issue notice as for instance under Order 21, Rule 22 and 
nQtice is issued only to the guardian that is a very material 
irregularity and would afford ground for setting aside the sale 
if it takes place without notice to the minor who has attained 
majority. Of course, there may be other reasons for holding

4. (1919)*L.R. 46 I.A. 28S: I.L.R. 43 M. 244 : 38 M.L.J. 313 (P.C).~"

5. (1911) I.L.R. 34 M. 257: 21 M L.T. 669 (P.C).
6. (1916) 20 M.L.T. 479. 7. (1921) 14 L.W. 638.
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the major bound by the conduct of bis guardian which are in 
the nature of estoppel or acquiescence but apart from those cir­
cumstances, the proceeding by the guardian would not bind him. 
One such instance would be whether the person that enters 
into the compromise is the elder brother or father and manager 
of the family. In that case the compromise might bind him 
apart from his consent. Again, he might be aware of the steps 
taken by the guardian and yet not object to it. From this it 
might be inferred that he was a consenting party.

Another point that arose was whether if the compromise 
was bad against one of the defendants, it would be bad also 
against the other. Jamna Bat v. Vasanta Rao1 2 seems to be clear 
on the point and justifies the answer in the negative given by 
their Lordships.

Chinnappa Reddy if Thomasu Reddy, I.L.R. 51 Mad.
839.

The subject of consideration in this case is that ill-considered 
section 43 of the Provincial Insolvency Act supposed to be draft­
ed for the benefit of the creditors but capable of doing, the 
largest amount of mischief. The view taken in this case is that 
the section is mandatory and that the Court hak no power to 
extend the time to apply for discharge by the insolvent Their 
Lordships here make a distinction between the case of a debtor 
applying for discharge and a creditor or receiver so floing and 
are apparently prepared to concede a greater discretion in exten­
sion of time when the application is made on behalf of creditors 
but in either case they think, the application shall be made be­
fore the expiration of the period fixed for applying for discharge. 
Whether this view is sound or not, there is no doubt of the great 
hardship such a view might occasion to creditors. It would be 
possible to dishonest debtors by this means to effectively prevent 
applications under seotions 53 and 54. If the view taken in 
Jeihaji Peraji Firm v. Krisfuiayya1 is correct, it may not 
prevent the consideration of applications already pending, but 
if no applications have been already made, the three months o* 
two years’ period prescribed by the Act for impeaching the aliena­
tion might have gone by and no application for the benefit of cre­
ditors on a fresh application to declare him an insolvent might 
be available. So far as limitation is concerned section 78 of the

1. (1916) L.R. 43 LA. 99: I.L.R. 39 M. 409 : 31 M.L.J. 28 (P.C).
2, (1928) 29 L.W. 649.
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Act might save creditors who have already proved their debts 
but in the case of others who may not have proved in the false 
security of a pending insolvency they might altogether lose their 
remedy. 'Thus the section would seem to be in many cases a 
powerful ally of dishonest debtors than a beneficent provision for 
the creditors. Section 43 can be used by overworked Courts to 
get rid of a lot of pending work—at any rate the temptation to 
do so is great and section 37 though available if wisely us'ed to 
relieve the situation to certain extent, is not as largely used as 
is to be desired.

We agree with their Lordships Venkatasubba Rao and 
Reilly, JJ., who held in Jethaji Peraji Firtp v. Krish»ayya1 2 
that notwithstanding the use of the word “shall” in the 
section, the Court’s discretion to .extend the time even after the 
expiry of the time prescribed is not taken away. Their Lord- 
ships rely for the purpose upon In rS Lord fhwrlow, Ex parie 
Official Receiver* a case under the English Bankruptcy Act and 
Badri N(train v. Shea Kaera case under the Civil Procedure 
Code of 1882. In the latftr case, the Privy Council held, on a 
construction of S. 549, Civil Procedure Code, which provided 
that “if security was not furnished within such time as the Court 
orders, the Court shall reject the appeal” that the Court had a 
discretion to extend time even after the time fixed has expired. 
See also Rajab AH v. Amir Hcssein4 to the same effect. In 
In re Lord Tfuirlow, Ex parte Official Receiver ,* notwithstand­
ing a latet provision in the Bankruptcy Act that in certain cir­
cumstances the Court shall adjudge the person an insolvent, 
the Court of Appeal held that the Bankruptcy Court had a 
discretion to extend time relying on an earlier section which 
gave it power to adjourn for good cause.

1. (1928) 29 L.W. 649.
2. (1895) 1 Q.B. 724. 3. (1889) L.R. 17 LA. i: I.L.R. 17 C 512 (P.C).
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V.E.R.M. Ftrm v. Maung Po Kyone, I.L.R-. 6 Rang. 
408. -

We are unable to agree with the reasoning orf which the 
learned Judge rests his conclusion that the party succeeding 
in a suit under Order 21, Rule 63 should by the decree there­
in be awarded his costs in the claim proceedings as well In 
Seshagiri Aiyar v. Marakathammat1 Justice Shephard refused 
to allow execution to be taken out for costs of the claim court 
on the ground that the decree in the suit had declared that the 
claim order shall have no effect The learned Judge distin­
guishes I'n re Raghunath Das v. Badri Prasad1 where the success­
ful claimant had'executed the order for costs and the Court 
later refused to order a refund of the same. In Annamalai 
Desikar v. Govinda Rao* it has been held by Devadoss, J., that 
the court has no power to award costs of the claim proceed­
ings as the decree in the suit does not in terms vacate the order 
on the claim petition. This particular way of putting the matter 
is perhaps too technical, for it cannot be gainsaid that in 
substance the effect of the decree is to supersede the order on 
the claim petition (see Kissori Mohan Roy v. Harsukh Das*J and 
it has been held in Subbarayadu v. Yerram Seiii Seshasanti* and 
Sitalakshmi Ammai v. KrisfmaswamP that the words of 
section 144, Civil Procedure Code, are not confined to 
cases where restitution is claimed on the reversal of 
a decree in first or second appeal and if as the result in 
the ulterior proceeding it has been superseded, the money re­
covered under it ought certainly- to be refunded. The 
Calcutta High Court has held likewise on the ground that 
the suit is not in any sense an appeal against the order on the 
claim petition but only for a declaration of the plaintiff’s right 
The decision under review proceeds on three grounds: (i) that
the claim suit is in lieu of an appeal, (ii) that the result 
of the suit when it succeeds is to set aside *the order in the 
miscellaneous proceedings, and (iii) that the practice in Upper 
Burma ever since 1905 has been in favour of the award of 
these costs. The last ground may be salutory, but the othffr 
two grounds call for some criticism. The learned Judge over­
looks the obvious possibility that the decision in the claim suit is

1. (1895) 5 M.L.J. 252. 2. (1883) I.L.R. $ A. 21.
3. (1923 ) 20 L.W. 557. ,

4. (1889) L.R. 17 I.A. 17: I.L.R. 17 C 436 (P.C.).
5- (1916) I.L.R. 40 M. 299 : 30 M.L.J. 366.

6. (1922) M.W.N. 186.
N I C
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often arrived at on different materials, from those placed before 
the court in the summary proceedings. It is not infrequently 
that the vary same Judge arrives at different conclusions. The 
appellate court lias always refused the costs of the appeal, 
though not of the lower court as well, when the appeal is decided 
on (i) additional or new evidence, or (ii) on wholly different 
grounds. It may well be that the decision in the claim pro­
ceeding is correct on the materials then before the court It 
is one of the first and highest duties of all courts to take care 
that the act of the Court does no injury to any of the suitors; 
but when the statute limits the court’s enquiry and conse­
quently an erroneous conclusion is arrived ^t by the court, it 
cannot by any means be called an injury arising from an act 
of the court In the claim stage the enquiry is limited to deter­
mining the question whether the objector has some interest in, 
or is possessed of, the property attached, while in the suit under 
Order 21, Rule 63 the enquiry gets extended to the determi­
nation of the right which^the objector claims to the property 
in dispute (see Ramaswami Chaitiar v. Mallappa Reddiar/ 
Arupachaiam Chetti v. Pefiasami Servo?).

Notwithstanding the numerous decisions trader the section, 
the exact nature of a suit under Order 21, Rule 63 can by no 
means be said to be clearly defined yet The judgment of the 
Privy Council in Phul Kumari v. Ghanshyam Misra‘ may be 
said to ba the pivot on which the later decisions have turned. 
Following the observations in that case a line of cases has held 
that the claim suit is a continuation of the claim proceedings 
and practically an appeal from the claim order (Krishnappa 
Chrtti v. Abdul Khader SaJiib,7 * 9 10 Rajamier v. Subramaniam 
ChetHar,11 Venugopal Mudali v. V enkatasvbbiaR Chetii,11 
KhainMa v. DhannipmalPratap Chandra Gope v. Sarat 
Chdndra Gangopadhyaya1* and Rajamier v. Subrammia Chet- 
tiar13) while other decisions have held that Pd%d Kumari 
v. Ghafishyam Misra8 must be treated as an authority 
only for the actual decision in the case, namely, that 
'fhe suit falls under sub-section (1) of Art 17, Sch. II of

7. (1920) I.L.R. 43 M. 760 : 39 M.L.J. 350 (F.B.).
. a (1921) I.L.R. 44 M. 902 : 37 M.L.J. 546

9. (1907) L.R. 35 I.A. 22- I.L.R. 35 C. 202: 17 M.L.J. 618 (P.C).
* 10. (1913) I.L.R. 38 M. 535 ; 26 M.L.J. 449

11. A.l.R. 1928 to. 1201. 12. (1915) I.L.R. 39 M. 1196.
. 13. (1924) 22 N.L.R. 67 14 (1920) 25 C.W.N. 544.

IS, (1928) M.W.N. 336.

oin
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I.L.R. 39 M 1196
40 M. 9SS: 32 M.LJ. 374. *

18. (1909? 14 C.W.N; 96.
20 (1923) 2S Bom L.R. S9S. 

22. (1904-6) 2 U.B.R. (Civil) 18.

the Court Fees Act (VII of 1870) as a suit ‘ to alter or set 
aside a summary decision or order” (Pethu Aiyor v. Sdnkara- 
uaraycpta PUlai16 and Subramaniam v. Narasimham1I). There 
is also the argument that oftentimes the suit is tried by a 
tribunal inferior to the executing court which pronounced the 
order in the claim proceedings and it will be too much to say 
that the inferior court hears an appeal from the superior court 
In Venugopal Mtidali v. Vcnkatasubbiah Chetti'* the question 
arose as to the time from which limitation begins to run where 
a-claim allowed by the High Court on the original side is 
dismissed by a Bench on appeal under the Letters Patent and 
a suit is then filed within a year from the date of the order 
of the Division Bench, but more than a year from the original 
order. Their Lordships point out that the suit is not to- set 
aside the order passed on the claim petition by the single Judge, 
but it is to set aside the order of the Division Bench and hence 
limitation -begins to nm from the later order. Can it be said 
that the Judge in the original sid| when hearing the suit is 
either reviewing the appellate order or hearing an appeal against 
it.

It is observed in the case under notice that “any other 
view of the question would mean that there was no remedy
for a wrongful order as to costs..........” Such arguments have
very often been summarily rejected. It is a well-recognised 
principle that no action will lie against a person for procuring an 
erroneous decision from a court of justice (Rani Mina 
Kuntari Debt v. Snri>idra Narain ChakravertyMohini 
Mohan Misser v. S-urendra Narayan Singh13 and Bachoo v. 
Velji Bhitnsey & Co.*°) and costs where adjudicable upon, are 
not an element in calculating damages (Chtngalvaraya MudaU v. 
Thangatchi AmmaP1). In most of the cases referred to and 
followed in Knmarappa Cheiti v. Nga PyP* which has been the 
leading case in Rangoon on this question, tHe first court had 
no jurisdiction to adjudicate upon costs and hence the Civil 
Court finally trying the matter awarded costs of those proceed­
ings as damages. But where as here, the court can adjudicate 
upon costs and does adjudicate upon it, it is very doubtful if
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that can be set aside except on an appeal or revision against 
that order.

Hem Raj v. Ksishen Lal, I.L.R. 10 Lah. 106 (F.B.).
There is now a sharp difference of view between the Bombay, 

Lahore and Rangoon High Courts on the one hand, and Madras, 
Calcutta and Allahabad High Courts on the other, on the point 
as to whether transfers which are within two years prior to 
presentation of a petition in insolvency but beyond two years 
from' the date of the actual order of adjudication can be annulled 
under S. S3 of the Provincial Insolvency Act (V, of 1920). 
This Full Bench and the Bombay decision in.tNqgindas y. Got- 
dhandas1 2 3 adopt the literal construction of the language of S. S3 
and hold that such transfers cannot be annulled. Whereas 
the Madras and other Courts hold that S. 28, cl (7) must be 
read with S. S3 and so read, the doctrine of ‘relation back’ is 
applicable to make such transfers come within the scope of 
S. S3. The argument for the respective contentions are set forth 
fuQy in this judgment an<f the leading judgment for the other 
view, Sankaranarayctna Aiyar' v. Alagiri Aiyar * which was 
under the old Act (HI of 1907) where the language was the 
same, and Rangiah v. Appaji Raoa which is a decision 
under the new Act There is no doubt that the view 
which is laid down by the Madras decisions carries out the 
policy of the Legislature better but it must be admitted that the 
language used by the legislature is very unhappy more so as 
there has been a change of language in the next section. This 
is a matter for urgent legislative interference.

1. (1925) I.L.R. 49 B. 730 (F.B.).
2. (1918) 35 M.L.J. 296.

3. (1926) I.L.R. 50 M. 300 : 51 M.LJ. 719.
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Shibba Mal v. Rup Narain, I.L.R. 10 Lah. 132.
An order granting a stay of further proceedings in a mort­

gage suit, pending an appeal from the preliminary decree, has 
been held to be a judgment within the meaning of clause (10) 
of the Letters Patent of the Lahore High Court An order 
of refusal to stay was also held by the Lahore Court to be a 
“judgment,” Firm Badri Das Janaki Das v. Maihanmal.1 The 
Madras High Court has however in its most recent judgment 
in Nageswara Aiyar v. Ramanathan Chetiiar* taken an opposite 
view. It holds that no appeal lies under clause (15) of its 
Letters Patent against an order granting stay of further pro­
ceedings on terms, in an appeal against the preliminary decree 
in a mortgage .suit. Although the judgment points out that 
the order sought to be appealed against was only a conditional 
■order granting stay it would seem that the inclination of their 
Lordships is to hold that no appeal lies even if there were an 
absolute stay. The distinction suggested between orders refus­
ing to stay execution and orders refusing to stay further pro- * 
ceedings does not seem to be ver^ convincing. The judgment 
-under review notices the dictum of the Privy Council as to 
the meaning of the word “judgment” in the Letters Patent, in 
the decision in Sevak Jerc&chod Bhogilal v. Ths Dakore Temple 
Committee* and holds that this does not overrule the view 
taken by the High Courts in India as regards the meaning of 
the term in other clauses of the Letters Patent The Privy 
Council dictum was fully considered by the earlier decision of 
the Madras High Court in Govindaramanuja Pedda-Jeeyangarla- \
varu v. Krishnamacharln,4, which was a Letters Patent appeal 
against an order suspending an injunction decree of the Lower 
Court, pending an appeal therefrom and it was held that the 

■dictum could not be taken to be a pronouncement impliedly over­
ruling the long series of decisions of the various High Courts 
in the contrary sense. It may be pointed out in passing that 
the explanation of the difficulty felt by the learned Judges “as 
to why the Privy Council in that case, after holding that no 
appeal was competent not only heard it but accepted it” is to 
Te found in the fact that the Privy Council merely hold that • 
there is no right of appqal to His Majesty in Council on .the 
merits of the orders but an appeal will lie on the ground that 
there was no right of appeal to the Lower Appellate Court 
This is what they mean when they say “There is no right of . 
appeal except on the sole ground that the judgments and decrees 
were incompetent ” See National Telephoi\e Co. v. Postmaster- 
General.’1

1 A.I.R. 1922 Lah 185 2." (1928) 56 M.LJ. 197'
3. (1925 ) 49 M.LJ. 25 (P.C )■ 4. (1926) 52 M.LJ. 161.

^ S (1913) A.C. 546

N I C
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Mattanth Macaber Das v. Jamuna Prasad Sahu, I.L.R. 
8 Pat 48.

A sanction of the Court granted under S. 29 of the 
Guardian and Wards Act (VIII of 1890) to an alienation of 
the minor’s property by the guardian gives complete protec­
tion to the alienee and it is not competent to the minor to 
re-open the question of the necessity for the alienation and to 
call on the alienee to justify the same. The sanction of the 
Court does not merely shift the onus of proof on to the minor 
as held by the Madras High Court in NaUakka Vmkatasami v. 
Rajan Viranna,* but it has the efficacy of being a sufficient justi­
fication of the alienation itself—see the later case of the Madras 
High Court in R. M. Raman Chettiar v. Tirtujfianasambandam 
Pillai.1 If the alienee is a party to any fraud on the Court in 
obtaining the sanction, then of course, a consent obtained under 
such circumstances can be ignored. In other cases, it is a suffi- 

• dent protection to the alienee whether it is a case of sale or 
mortgage that a competent court has gone into the matter and 
decided that the alienation i» proper. The observations of the 
Privy Council in Gdnga Pershad Sahu v. Maharani BibP also 
support the same position. The dedsion under notice further 
holds that the failure to comply with’ the requirements of S. 31 
and to recite in the order itself the necessity and advantage 
to the minor’s estate which justifies the sale is a mere irregular­
ity, at any rate in cases where there is a substantial compliance 
as, for instance, where the necessity is set out in the affidavits 
and petition praying for the sanction of the Court under S. 29 
There seems, however, |to be no warrant for the view of the 
learned Judges that where there is proof of legal necessity for 
the major portion of the consideration for a mortgdgb ’bond, 
the Court can presume legal necessity in respect of the small 
balance for which there is no actual proof. The judgment lays 
this down on the authority “of the latest dedsion of the Judicial 
Committee” but the exact reference is not given. If it is 
intended to refer to the dedsions in Sri Ksrishn Das v. Nathu 
Ram9 and Niamat Rai v. Din Dayat10 it may be pointed out 
that those were cases of sales and not mortgages. In the case 
of sales, the question is “whether the sale itsdf is justified by 
necessity.” So far as the mortgage is concerned, the neces­
sity should be made out for the amount borrowed.

11 11' t

* [End of Vol. LVL]
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6. (1922) LL.R 45 M. 429: 42 MJLJ. 333. 7. (1926) 51 MXJ. 869.
* 8. (1884) L.R. 12 I.A. 47: I.L.R. 11 C 379 (P.C.).

9. (1926) L.R. 54 I.A. 79: I.L,R. 49 A. 149: 52 M.L.J. 120 (P.C.).
10. (1927) L.R. 54 I.A. 211: I.L.R. 8 Lah. 597 ; 52 M.L.J. 729 (P.C.).
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