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NOTES OF RECENT CASES.

Burn and Stodart, JJ. C. M. A. No. 157.6f 1938.
29th April, 1939.

Limitation Act (IX of 1908), Art. 182 (5 )-——Ordlr returning
an execution petition for compliance with some candmon.rﬂlf a
‘fimal’ order—Later exccution petition, within three years of. order
~{f in time. ‘ o

An earlier execution petition was feturned for compliance with
certain conditions but the conditions were not complied -with. . A
fresh execution petition was filed within three years of the order
returning the earlier petition and the earher execution pe‘[mon was
also re-presented with the fresh’executich pfitior.

Held, an order merely retirning dn éxecution pétifion could
not be construed as a ‘Anal’ order within the meaning 6f Art. 182
(5) of the Limitation Act and-an execution petition filéd-within
three years of such order is not saved from bar of limitation.

Meaning of ‘final order’ in Art. 182, cl. (5), discussed.

I.L.R. 36 AllL 3:0 (P.C.), relied on.

71 M.1.J. 366, followed.

The decision in Shanmuga Pathar v. Swominatha Pathar,
1936 M.W.N. 547, not correct. ‘

Rao Bahadur S. T. Srimivasagopalachariar, K. Romga-
swami Aiyangar, T. R. Srinivasa Aiyangar and E. A. Visvenathan
for Appellants.

K. G. Srinivasa Aiyar for Respondents.

K.S.
The Chief Justice and Somayya, J. L. P. A. No: 26 of 1927.

15t May, 1939.

Madras Irrigation Cess Act (VII of 1865), S. 1 and proviso 3

to S. 1—Ryotwani land registered as single crop wei—Use of
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water for second crop from authorised sources—Levy of water
ccss—Legality of—Rules framed by Government on footing that
such cess could be levied—Ultra vires.

A reading of S. 1 and proviso 3 to S. 1 of the Madras Irriga-
tion Cess Act shows that when a ryotwari holder takes water for a
second crop (though the land was registercd as single crop wet)
from- authorised sources, water cess should not be”levied at all.
The rules under the Act framed on the footmg thal such cess
could be levied are wlira vires. - ---

K. S. Sankara Aiyar for Appellant.

" The Advocate-General (Sir A. Krishnaswami Aiyar) and The
Government Pledder (B. Sitarama Rao) for the Crown.
I\.S PN - = -

~ C.R. P. No. 789 of 1939.

. Newsam, J.
«v2nd‘May, 1939.

Court-Fees Act (VII of 1870), Sch. 11, Art 11 and Art. 17

—Madras “TowRk Planning Act (VII of 1920)—Appeal under
S, 29‘agamst decision of arbitrator—Proper cosrt- fee.
. The deéision of an arbitrator unler Madras Town Planning
Act is not a decree and the procecdings are not initiated by a suit
and'for an appeal under S. 29 (1) of the Town Dlanning Act to the
District Judge Art. 11 and not Art. 17; Sch. II of the Court-Tees
Act isapplicable and a court-fee of Re. 1 is sufficient.

S. Ramachandran and P. 5. Ramachandran for Petltxoners

T. Krishna Rao for The Government Pleader on behalf of
the Crown. -

K.S. ' -
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Patanjali Sastri, J. ’ . S.A. No. 663 of 1936:
3rd August, 1939.

Co-owners—Encroachment by strosnigers on 6 common lane—
Co-owners all of them not parties to suit—Suit whether in the
form maintainable—Injunction. .

The plaintiff (appellant) filed a suit for injunction against
defendants 1 to 4 alleging that they were encroaching upon a lane
belonging exclusively to himself. The main defence was that the
lane was a municipal lane. The trial Court dismissed the suit
holding that the plaintiff had not made out his exclusive title to the
lane. The lower appellate Court in appeal found that the suit lane
belonged to the plaintiff and certain other owners on the eastern
side, and the defendants who were owners of plots on the
western side of the lane had no right to encroach on the suit lane.
Nevertheless that Court dismissed the suit because the plaintiff
based the suit on his exclusive title and the other co-ownecrs
were not made parties to the suit and observed that the plaintiff
could succeed only in a properly framed suit.

Held, that an injunction could be issued against the defen-
dants.

Held, further, that a co-owner has got a right to restrain
strangers from encroaching on the common land even in the
absence of the other co-owners as parties to the suit and the direc-
tion of the lower Court io the plaintiff to come again with a
properly framed suit would only lead to multiplicity of actions.

I.L.R. 39 Mad. 501 and 3 L.W. 542, followed.

V. Ramaswami Aiyar and V. Meenakshisundaram for Appel-
lants,

K. Swaminatha Aiyar and C. Natarajan for Respondents,

K.C. ——

Pandrang Row, J. C.R. P. No. 1609 of 1938.
11th August, 1939. .
MMadras Agriculturists Relief Act (IV of 1938)—Decree
against father, manager of a joint Hindu family—Subsequent par-
fition with sons—Liability of father wnder decree—Father snsol-
vent—Dividend  declared in  insolvemcy—Esxecution ogainst
properties in the hands of the soms—Application by son umder
S. 20 to stay execution—Son, if entitled to apply—Son, if a debior.
The receiver appointed in execution of a decree applied for
execulion of the decree against properties in the hands of the son
of the 29th defendant in the suit. In the suit, the first Courtby
its preliminary decree decreed a particular share to the 29th
defendant but on appeal the share was reduced. Pending the
NRC
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appeal, certain amounts in Court were permitted to be drawn by
the 29th defendant on furnishing security. In passing the final
decree the Court ordered that the excess amount drawn out by the
29th defendant should be repaid by him and created a charge there-
for on the properties allotted to him. The 29th defendant in 1925
had pending the suit entered into a pariition. The charge was also
made on the properties in the hands of the sons. In 1926 the 29th
defendant became an insolvent and on 30th November, 1937, a divi-
dend had also been declared in the insolvency before the Madras
Agriculturists ReliefAct had come into force. One of the sons of
the 29th defendant applied under S. 20 of the Agriculturists Relief
Act, 1938, to stay execution of the decree to enable him to apply
under S. 19. The District Judge dismissed the application on the
grounds (4) that this is not a debt of the son but of the father and
(%) that as a dividend had been declared in the father’s insolvency,
the son cannot hereafter apply.

Held in revision () that this is a debt within the meaning of
S. 3 (i#4) of the Act as under the Act any liability in cash or kind,
whether secured or unsecured whether payable under a decree or
order of a Civil or Revenue Court is a debt and it does not say by
whom it should be payable. The Act is not confined to personal
liability but applies to any person who becomes liable by virtue of
his possession of property.

(1938) 2 M.L.J. 1068, followed.

I.L.R. (1939) Mad. 525: (1939) 1 M.L.J. 528, dlstmgmshed
as a case where it was held that hab:hty of a co-heir in manage—
ment to pay excess collected by hlm is not a debt by virtue of S. 4
(1) of the Act;

(s3) that the father’s msolvency and declaration of dmdcnd
therein does not affect the son’s right asto the extent of his pro-
perty he is the debtor and he is not insolvent;

(#14) that with regard to the contention that S. 20 applies only
to a decree passed against a person entitled to the benefits of this
Act and that it is only the 29th defendant that is such a person as
the decree is passed only against him, held that the son is virtually
a party to the suit as the father as manager represented his share
as well.

S. V..Venugopalachoriar for Petilioner,

A. V. Viswonatha Sastri for-Respondent.

K. C.



Gentie, J. Appl. Nos. 841 and 815 of 1939

in

11th August, 1939. O. P. Nos. 163 and 164 of 1938.

Company—Winding up—Creditor of company—Debtor in
amother tramsaction with others jointly and severally—If cntit-
ded to sei-off his claim against the lability.

Application by Official Liquidator of the Travancore National
Bank Subsidiary Company for directions as to whether a set-ofl
should or should not be allowed,

(a) where a creditor of the company is also a debtor in res-
pect of another transaction but liable jointly and severally along
with other persons who are his sureties; and

(b) where the creditor of the company is a deblor in res-
pect of another transaction in which he is a surely for another.
Held, that on a consideration of the bonds executed by such
parties they are jointly and severally liable;
and, that a set-off ought to be allowed in both cases.
I.L.R. 45 Bom. 1219 and 1.L.R. 8 Lah. 103, not followed.
« 12 Ves. J. 346: 33 E.R. 131, {ollowed.

Hals. Vol. 2, p. 377 relied upon.

11 Ves. J. 29:32 E.R. 996 and 20 Eq. 515 at 519, explained
and distinguished.

R. Narasimhachariar Official Liquidator.

A. K. Sreeramon and R. Krishnsawami and others for
Creditors.

S.V.V. :

The Chief Justice and

Kunhi Raman, J7. 0. 8. A. No. 72 of 1938.

16th August, 1939.

Torts—Malicious prosecution—What plaintiff must prove—
Absence of reasonable and probable cousc and malice—Dcfendont
honestly believing plainiiff to be party lo froaud—Malice negatived.

In an action for malicious prosecution the plaintiff must prove
absence of reasonable and probable cause and also malice. Absence
of reasonable and probable cause does not necessarily mean
malice. Where it is found that defendant honestly believed that
plaintiff was a party to a fraud on him there is no malice, even
though it is found that he had no reasonable grounds to launch
the prosecution.

8 Q. B. D. 167, relied on.

S. Ramaswani Aiyar and I. Chakrapans for Appellants.

T. V. Ramanatha Aiyar for Respondent.

B.V.V.

NRC




Patanjali Sasiri, J. - C. M. A. No. 252 of 1936 and
22nd August, 1939, S. A. No. 508 of 1936.
Civil Procedure Code (V of 1908), Ss. 146, 151and 0. 22, r. 10
—Addition of parties—Suit in ejectment by a Hindw father after a
suit for partition against him by his soms—Suit property allotted to
the sow's share pendimg the father's suit in ejeciment—Appeal by
the defendant in the ejectment suit—Application by one of the sons
to be joined as respondentin the appeal—Application does not lie
under O. 22, r.10 or S. 146—S. 151 does not apply when there is
a specific provision of the Code applicable to the case.

Pending a suit in ejectment by a Hindu father, the suit pro.
perty fell to the shares of his sons. Subsequently the father’s suit
was decreed. Pending an appeal by the defendantin the ejectment
suit, one of the sons to whom the property fell under the parii-
tion decree applied under O. 22, r. 10 of the Civil Procedure Code
to be added as a party respondent.

Held, O. 22, 1. 10 has no application to the case as the son’s
right was created pending the ejectment suit in the first Court and
the application should have been made pending the suil and it
ought not to be made pending an appeal in the suit.

A.LR. 1934 All. 442 and A.LR. 1935 Lah. 119, followed.

S. 146 has no application to the case, as the sons do not claim
under their father under the Hindu Law.

S. 151 hasno application as there is a specific procedure
prescribed under the Code, namely, to apply when the suit was
pendingin the first Court and it was not followed by the petitioner.

K.S. Sankara Iyer for Appellant.

C. A. Seshagiri Sastri for Respondent,

K. C.




Leach, C. J.

and Kuwhi Roman, J. C. M. P. 2506 and 2507 of 1939.
"31st July, 1939, ‘

Madras District Mwnicipalities Act (V of 1920), S. 36—Power
of Provincial Governinent ¥o control the action of M unicipal C ouncils
—If Courts have power o isste writ of certiorari agam.rt the
Government exercising the power.

A Mumapal Council decided to reduce the size of a tank oppo~
site a temple which they considered insanitary; the trustees of the
temple moved the Provincial Government to interfere under S. 36
of the Madras District Municipalities Act and direct the tank to be
restored to its original size. The Government varied the order of
the Municipal Council, and directed the reduction of the tank to a
smaller extent. Then the Government after hearing the Munici-
pality cancelled its previous order. In an application for the issue
of certiorari against the Government to quash the order cancelling
the first order,

, Held, the Provincial Government has full power under S. 36

of the Madras District Municipalities Act to control the action of a
Municipal Council. It is impossible to differentiate between the
Governor and the Provincial Government and the Court has mno
power to issue a writ of certiorari.

L..S. Veeraraghava Ayyfrr and N Snumaso Ayyfmgar for
Petitioner.

The Governsnent Pleader, (B. Sitarama Rao), K. Bhashyam
Ayyangar and V. P. Chakravarthi Ayyangar for Respondent.

K. S.

Patanjali Sastri, J. o S. A. No. 674 of 1936.
8th August, 1939,

Suk for recovery of property—Suit based on title—If rchef
can be granted on the strength of possession alone of plaintiff.

Though a plaintiff bases his suit on title, relief can be given on
the strength of his possession alone. In certain circumstances a
decree can be passed on the strength of plaintiff’s possession though
it is not specifically made a ground oL relief.

Case-law reviewed.
K. Rajah Ayyar for Appcllant.
+~1P. S. Narayanaswami Ayyar for Respondent.
K. S.

il

NRC



8

Venkataramana Rao Appeal No. 11 of 1936.
and Abdur Rahman, JT. \
8th August, 1939,

Mortgage—Want of proof of execution—Unsustainability of
decree on mortgaqa——l f money decree can be passed on the per.rona?
covenant in the document.

Where a mortgage deed has not been duly proved to be executed
and a decree on the morigage cannot be sustained it is. open to the
Court to pass a money decree on the strength of a personal covenant
in the document.

IL.R. 32 Mad. 410, followed. : . , :
Y. Satyanarayana for Appellant. ' ;
M S. Ramachandra Rao, D. R. Kmhna Rao and C V
Dikshitwdu for Respondents.
K. S

Leach, CJ. o
‘and Potanfak Sastri, J. 0. S‘. A. 78 of 1937.
9th August, 1939,

Civil Procedure Code (V of 1908), S. 92—Trust for making
advances to Anglo-Indian students for ligher studies—If a public
tru:fw.f‘ipplwahon for deviation of trust—If can be ordefed in the
absence of sanction under S. 92, C.P.Code.

A trust of a fund from the income of which advances were 10 be
made to Anglo-Indian students for purposes of higher studies,
repayable by them on certain terms (and secured by Insurance
policies to be taken by the recipients of the advances and to be
assigned to the trustees) was a public trust and an application by
originating sumroons for an order permitting a deviation of the trust
‘must be dismissed as the sanction of the Advocate-General under
S. 92 of the Civil Procedure Code, had not been obtained. -

V. Sundararajén for Appellant.

V. C. Viraraghavachari for Respondents.
K.S.



Patonjali Sastri, J. S. A. No. 481 of 1936.
26th July, 1939.

Civil Procedure Code (V of 1908), S. 34~—-Iﬂt¢r¢st ofter suit
—Discretion of Couri—Carriage of goods—Damage to goods—
Liability of carrier to pay interest on amouni found due.

A plaintiff who though he refused to take delivery of the goods
from the carriers on arrival at the destination because of the
damage to them, is entitled to interest at the Court rate of 6 per
cent. on the amount found due to him. The Court has always a
discretion in awarding interest after suit under S. 34, Civil Pro-
cedure Code.

King and Pariridge for Appellant.

T. V. Romanatha Atyar and M. S e:hachalapaths for Respon-
dents.

K. S. _

Abdur Rahman, J. S. A. No. 144 of 1936.
2nd August, 1939,

Mortgage—Defendant absent at final heanng——Compromue
decree—T erm that the absent defendant’s share showld be proceed-
ed agawnst first—Swuch defendant compelled to pay whole decyec

amount—Swuit for contribution agam.rt the other judgment-debiors
~—If baryed.

In a suit on a mortgage agamst N’s father, N and V, N’s
father was absent and V7 pleaded that the mortgage was not bind-
ing on him. When the suit came on for trial " was not present and
the plaintiff and N entered into a compromise under which a decree
was passed for the whole amount due to the morigagee who had how-
ever agreed 10 realise tlie decrees from Vs share in the first instance
and proceed against N's share only for the balance if any. When
V's share was brought to sale by the decree-holder, I was com-
pelled to pay the whole amount to save his property from sale. In
V's suit for contribution,

Held, the prior decree based on the compromise was no bar to
the suit for contribution by ¥ as the Court never applied its mind
to the question of the extent of the liability of N and N’s father
and it was not necessary in the earlier suit to decide the question
of contribution inter se.

W. Kothandaramayys and A. Sehasranamen for Appellant,

T, K. Srintvasathathachari and 4. Subramaniyam for Res-
pondent.

K. S. —
NRG
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Abdur Rahman, J. S. A. No. 457 of 1936.

2nd August, 1939. ‘
Negotiable Instruments Act (XXVI of 1881), S. 87—Altera-
tion of dates in promissory mote—Plaintiff’s minority enabling suit
to be maintained even without the alteration—If makes the ditera-
tion immaterial—Plaintiff mot guilty of amy complicity—If S. 87
still applicable—Right of pleintiff to fall back on original considera-
tion—Indian Contract Act, S. 65— Applicdbility. v
The suit pronote was executed in favour of the minor plain-
tiff’s deceased father and the next friend of the plaintiff was the
mother an ignorant womian. The natural father appeared to have
tampered with the pronote by altering the date of the pronote from
5th October, 1928 to 15th October, 1928 and the date of payment
of interest from-2nd October, 1931 to 12th October, 1931. The
plaintifi’s claim was resisted on the ground that there was a

material alteration under S. 87. of the Negotiable Instruments
Act.

Held, if integrity of a contract has been broken and its
identity changed either by a party to the contract or by one who is
entitled to sue on it or with their connivance and possibly even
when their negligence has contributed to the alteration, the instru-
ment incorporating such a contract must be held to have been
vitiated. In order {o decide the material character of the altera-
tion one will have to confine himself to the alteration and the effect
it is shown to have produced on the document itself, If the legal
identity of the character of the instrument have been affected or if
the liability has been dttempted to have been extended by the
alteration’ it must' be held to be material and this would be so
irrespective of the fact whether 'the alteration is 1o the prejudice of
the promisor or the executant of the instrument or not. The
rule is intended to prevent persons from tampering with valuable
securities under the penally of not being able to found the claims
on them if the alterations are foundto be material.

But S. 87 of the Negotiable Instruments Act refers to a delibe-
rate alteration by a party to the instrument or by one on whom
his interest had devolved and not by a stranger pafticularly when
no conduct.can be imputed to the party in whose interest the
alteration has been effected or from which eithet hig complicity
laches or negligence may be inferred. (Corresponding provision
of English Bills of Exchange Act and case-law reviewed.) .

. Eventhough the pronote may be declared fo be void under
S. 87 it is not inadmissible in evidence as would have been the. case
if the document were not duly stamped. Whatever the effect may
have been if the alteration had been fraudulently made by the
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plaintiff himgelf, the plaintiff in this case could fall back on the
original congideration as the pronote was originally valid. The
‘Court can act on the principle embodied in S. 65 of the Indian
Contract Act. The plaintiff was allowed to amend his claim and
get a decree, <o .

B. V. Ramanarasu for Appellant.

B. Jagannadha Das for Respondent.

K. S.

The Chief Justice and C. R. P. No. 761' of 1937.
Krishnaswams Aiyangar, J. ;

4th August, 1939.

Insolvency—Debts of deceased father—Eldest son asking for
ond obtaining time for collecting outstandings and poymeni—If
personally liable for ihe debts—Adjudication om such debts—
Propriety.

The mere asking for and obtammg of time for payment of his
deceased father’s debts would not make the eldest son personally
liable and if he was not personally liable he could not be adjudi-
cated for his father’s debts,

K. S. Desikan for Petitioner. . _ -,
P, Govinda Menon for Respondent. Ny . -
.K.. S | L L ¢
Mockett ond Krishnaswams Appeal Nos. 123 and 124 of 1936.
Aiyangar, JJ.

Oth August, 1939.

.. Defamation—Lsbel—Proof that words complamed of were only
sll-susted to the dignified position of plantiff—Rcputation of plain-
tiff in mo way damaged—Court's view that sust ought mot to have
been broughi—Award of one pie as demages—Absence of plamtzﬂ’
from mtness—bowaﬁ’act

. An untrue assertion in a pamphlet issued by a councillor criti-
cising the administration in a municipal councl ran as {ollows :-——"A
party bound to one or two individuals has taken a vow to oppose
my propositions solidly”. The pleading contained no innuendo and
the plaintiffs did not go into the witness-box.

. Though the statement is defamatory of the Preszdent and
Vice-President of the Council the evidence only-showed that
w1tnesscs thought those words were ill-suited to the dignified posi-
tion of the plaintiff. When the leaflets were published nobody
paid any attention to them and no action was taken to"stop the
distribution of the leaflets.

Held, in an action for libel when a plamtlﬂ’ cla[ms damages
for loss of character the Court is entitled to attach ‘the: greateyt
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importance to the absence' of the plaintiff from the witness-box.
As the plaintiffs’ reputation has in no way been damaged,the action
ought not to have been brought at all and the damages can safely
be valued at one pie as indicating the Courts view that the suit
ought not to have been brought at all and each party should bear
his own costs.

T.R. Venkatarama Sasiri and S. K. Ahmed Meeran for
Appellant. '

K. Rajah Aiyar for Respondent.

K. S.

Pandrang Row, J. C. R. P. No. 599 of 1939.

10th August, 1939,

Madras Agriculturists’ Relief Act (IV of 1938), S. 8—Peti-
‘tioner seeking to prove promissory note was in remewal of an
earlier one—If Negotiable Instruments Act, Ss. 120 and-121 a bar.

A decree of 2nd May, 1936, was obtained on a pronote dated
19th February, 1933. The judgment-debtor sought to prove that
the note was in renewal of a note of 1930 and as such one executed
before 1st October, 1932, to which S. 8 of Act IV of 1938 was
applicable.

Held, the Negotiable- Instruments Act, Ss. 120 and 121 make
it clear that the exclusion or estoppel is only in suits on the
Negotiable Instrument, the material words being “No maker of
the promissory note shall in a suit thereon be permitted to deny”.
It is not a general exclusion or estoppel applicable to all circum-
gtances and to all proceedings whether based on Lhe negotiable
instrument ot not.

The rule cannot apply to proceeding under Agriculturists’
Relief Act, and the debt should be scaled down in accordance with
S. 8. :

V.T. Rangaswami Atyangar and §. Krishnaswams for Peti-
tioner. -

‘M. S. Venkatarama Asyasr for Respondent.

‘" K.S.

Venkataramana Rao
‘- and Abdur Rahman, JJ. Appeal No. 218 of 1936.

v 10th August, 1939.

- Swuit for possession ond mesne profis—Plointiff deliberately
letting in folse evidemce om question of possession —If can be
deprived of mesne profits though he got o decree for possession—
Discretion as to costs.
. ..In a suit-for possession and mesne profits the Subordinate Judge
though he .decreed possession dismissed the claim for mesne profits
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and costs on the ground that plaintiff had deliberately let in-false
evidence on the question of possession. So far as letting in of false
evidence was concerned both the plaintiff -and the defendant were
equally to blame. On appeal,
Held, the learned Judge was not right ‘in dxsaﬂowmg the
- claim for mesne profits or costs though he can exercise. his dis-
cretion so far as costs are concerned by disallowing a portlon of the
costs claimed by him.

Ch. Raghava Rao for Appellants,
G. Lakshmonna and G. Chandrasekhara Sastri for Respondent.
K. S.

Wadsworth, J. C. M. A. Nos. 404 and 405 of 1936.
143h August, 1939,

Civil Procedure Code (V' of 1908), S.95—Apphication for
compensation for wrongful attachment—If setting aside order of
aitachsment essemtial before such application—If averment and
proof of special damages necessary for granting of compensation. -

Setting aside an order of attachment is not an essential preli-
minary to the grant of compensation under S. 95, Civil Procedure
Code. Decision in 67 M.L.J. 448 is based on Lees v. Patterson, 7
Ch. D. 866 and rules of common law. No such preliminary step is
prescribed in S, 95, which alone governs the procedure in a summary
application for compensation for wrongful attachment. To succeed
in a claim by application under S. 95, Civil Procedure Code, special
damages need not be averred or proved. On the merits no case
was made out for the award of any compensation.

S. T. Srinivasagopalachari for Appellant.

N. Somasundaram for Respondent.

K. S. . —_—

Patanjali Sastrs, J. S. A. No. 494 of 1936.
15th August, 1939.

Civil Procedure Code (V of 190&), 0. 47, R. 1———thpprehenv
sion of counsel in not urging all his arguments in suppori of a
finding and consequent erromeous decision of Subordimate Judge
that there were mo arguments to meet poinis urged on other side—
If error apparent on the face of the record—Review.

The misapprehension owing to which respondent’s counsel did
not urge all his arguments in support of the finding recorded in
favour of his clients by the first Court and the consequent errone-
ous decision on the pait of the Subordinate Judge that the counsel
had no arguments to urge to meet the points raised by the‘appel-
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lant’s ~'counsel* -are’ analogous enough to an etrror apparent,
ori the faceof the record to be a sufficient reason for review under
Q. 47, r. 1, Civil Procedure Code. ‘

LL.R. 3 Rang. 261 and 49 M.1..J. 671, applied.

E ‘ A Bhu;anga Rao and D. R. Krishna Rao for Appella.nts

"K.S. Sundaram for Respondents

I\. S. o .
Patanjali Sastri, J. - - S. A. No. 505 of 1936.

Iéih August, 1939, .

“Madras Act TIT of 1895, §. 13—Order of Collector purﬁon‘mg
to be in exercise of appellate powers under Madras Act Il of 1894
—No appellate power under Act II of 16894—If order valid under
general powers of revision.

An order of the Collector in a suit under, Mad:as Act IIT of
1895, S. 13, though it purported to have been made in exercise of
appellate powers under Madras Act II of 1894, is still valid
as one made in the exercige of his general powers of revision with
an order made by a Revenue Divisional Officer.

48 L. W.-289 and I.L.R. 55 Mad. 453, applied.

T. R. Arunachalom aud V. Sivaprasad for Appellant.

N. K. Thirumalachari for Respondcnt

K.S. ——— .

Patanjali Sasiri, J. S. A. No. 526 of 1936.
17th August, 1939.

Civil Procedure Code (V of 1908),S. 92—Mortgage of temple
properties by poojaries—Suit by villagers to set aside the alienations
—Maintainability apart from S. 92—Limitation Act (IX of 1908),
Ari. 134-A—Knowledge of plasntiff—If refers only to plaintiff s
¢o nomine on record in represeniaiive suit.

In a representative suit by (mahajans) the villagers to set
agide certain othis created by the poojaries,

Held, a suit against the alienee of temple property from the
trustees or manager thereof-can be maintained apart from the
provisions of S. 92, Civil Procedure Code. .

“ Plaintiff *’ in col. 3 of Art. 134-A must in the case of a
represeﬁtétive suit be understood to refer onmly to the plaintiffs
eo nomine on record and a suit brought within 12 years of their
knowledge of the alienation is not barred.

T: S. Vaithionatha Aiyar for Appellant. - - | '

G.S. Venkararama Asyar for Respondents. . .

DRSSy e e




The Chief Jusiice and

Kunhi Raman, J. O. S. A. No. 73 of 1938,
17th August, 1939. .

Master,and servomi—Dismissal—Right to dismiss servant on
comviction—Dismissal on conviction— If wromgful dismissal —
Setting aside of conviction on revision—If master can be compel-.
led to toke back the servant.

If a company had under the terms of employment the right to
dismiss its employee when he was convicted, it could not be
compelled to take the servant back into its employment when the
conviction was set aside at some later date by the High Court in

revision and the servant is not entitled to damages for Wrongfu}
dismissal.

King ond Pariridge for Appellant,
T.S. Srimivasen for Respondent.
K. S.

Kunhi Remon, J. C.R. P. Nos. 1381 of 1936 and 947 of 1937
18th August, 1939,

Decree agoinsi father ond son—Insolvency of father ptndmg
attachment—Sow's share sought to be sold i execution—Interim
receiver objecting that properties were self-acquisitions of insolvent
—Jurisdiction to order sale of sow's interest.

A obtained a decree against B and ¢ who were father
and son. In execution he attached their properties and
sought to bring them to sale. After the attachment B, the
father put in a petition to declare himself an insolvent and
an interim receiver was appointed. Thereupon 4 put in a petition
to bring the half-share of C in the family properties, to sale. The
interim receiver objected saying that the properties were the self-
acquisitions of the father and that the proper Court to determine the
question was the Insolvency Court. The Munsif held that he had
no jurisdiction.and stayed execution and directed the creditor 4 to
have the question settled in the Insolvency Court. On appeal to the

ict Court, it was held that no appeal lay and that the Munsif was
fight in demdmg that he had no jurisdiction.

Held,” that the lower Courts were wrong in staying exe-
cution, that the District Munsif’s Court had jurisdiction to proteed
with the execution and that it should have directed that guch ng'ht,
title and interest as the son had in the properties should be sold, since
the attachment put an end to the rights of the father over the son’s
interests in the properties,

P. N. dppuswami Aiyer for Petitioner. '
S. Ramachandra Asyar and P. S. Remachandran for Respondent,
K G
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Burn and Stodart, JJ,
1st September 1939.

Civil Procedure Code (V of 1908), O. 21,r. 16—Decreein
favour of a Hindw father—Joint Hindu family governed by the
Mitakshara Low—Death of the father—Sons claiming by survivor-
ship applying to execute the decree—Sons are tromsferees of the
decree by operation of low, within the meaning of 0. 21, r. 16.

Where a father in a joint Hindu family obtained a decree and
after his death his sons claiming by right of survivorship applied
to execute the decree, they are transferees of the decree by the
operation of law within the meaning of O. 21, r. 16 of the Civil
Procedure Code, and should therefore apply to the Court which
passed the decree for executing it. They are not holders of the
decree along with their father within the meaning of O. 21, r. 10
of the Civil Procedure Code.

A. 1. R. 1937 Pat. 607, not followed.

- T. R. Venkotarama Sastri and C. A. Seshagiri .S‘asfn for
Appellants.

N. Sivaramokrishna Aiyar for Respondents. .

K.C.

Somayya, J. C. R. P. No. 671 of 1939.
4th. September, 1939.

The Madras Agriculturists’ Relief Act (IV of 1938), S. 8,
Explanation—Renewal—Explanation applies only to cases of
renewal by the some debtor—Explanation does not apply to cases
where @ person ogreed to pay the debt of another and executed
a bond to the same creditor.

Where a purchaser of the equity of redemption and another
executed a pronote to the creditor agreeing to pay the mortgage
debt, the pronote is not liable to be scaled down as a renewal of
the original mortgage debt, within the meaning of the Explanation
of S. 8 of the Madras Agriculturists’ Relief Act, To fall within
the meaning of the Explanation to S. 8 of the Madras Agriculturists’
Relief Act, the document or renewal must be by the same debtor
as in the case of the original debt.

Cux Ay Seshagiri Stm‘ﬂ for Petitioner.

KG

C. M. A. No. 31 0f' 1938,
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Wadsworth, I. A. A. O.No. 52 of 1938.
2nd August, 1939, :

Comflicting decrees—Suit for partition and a suit by creditor
on promissory note by some members of family—Issue as 1o bind-
ing nalure of debi on members who were not parties to it—Common
to both suits—Common trial and seporote decrees—Partition swit
decree as to promote liability reversed on appeal—Pronote decree
not appealed againsi—If executable without regard to appellate
decree in conmected suit.

There were two suits, an earlier suit for partition and a later
suit on a promissory note filed by a creditor against the members
of the family which was to be partitioned. In both suits there was
a common issue as to the binding nature of the promissory note
debt upon members of the family who were not parties to the
note. The two suits were by consent tried together, the creditor
being a party also to the partition suit and it was foundin the trial
Court that the promissory note debt was binding on all the coparce-
ners. An appeal was filed only against the decision in the partition
suit and the decree of the trial Court was reversed in so. far as:it
declared that certain debts including that on the promissory note
were binding on the family and the appellate decree was confirmed
on second appeal. The creditor sought to"execute his decree against
all the members of the family including those who had been
exonerated in the partition suit. The Courts below Held that the
decree could be executed in spite of the appellate decree in the
connected suit. On appeal,

Held:—To allow the creditor whose rights have been restricted
by the partition decree to which he was a party, to execute the
connected decree without regard to those restrictions is to acquiesce
in the perversion of justice and in spite of the absence of an appeal
in the promissory note suit the creditor should be allowed to

execute only to the extent decided in the appeal in the partition
suit.

K. Kameswara Rao for Appellant.
P, Satyanarayana Rao for Respondent. o
kS . -
The Chief Justice and 0, S. A, No. 48 of 1938,
.. Kunhi Raman, J. - -
"Sth August, 1939. oo L
Letters Patent (Madras), ch. 12—Offer by despaich of telegram
by buyer [rom Madras accepted by telegram by seller from Hydera-

bad for sale of goods F. O.R. Hyderabad—Refection notified by
NRC
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letter despatched from Madras—If “part of couse of action” has
arisen in Madras—Leave to sue ai Madras for breach of comtract
-—I f.to be granted,

- A contract for sale of goods (skms) F. O. R. Hyderabad was
cntered into by tbe acceptance by ielegram from Hyderabad by
defendant (sellers) of a counter-offer by telegram from Madras by
the plaintiff (buyers) in reply to an offer by telegram by sellers.
despatched from Hyderabad. The plaintiffs for their convenience
arranged for the forwarding of the goods via Karachi to Madras
and on arrival at Madras rejected them as of inferior quality. The
defendants denied that the goods were of inferior quality and
refused to take them back. The plaintiff obtained leave to sue and
filed a suit for damages for breach of contract on the original side
of the Madras High Court. In an application by the defendant for
revocatxon ‘of the leave,

Held, that the posting of an offer or the despatchof a telegram
of an offer from a particular place cannot be regarded as part of
the cause of action. An offer is made at the place where itis
received ‘and the place of despatch of an oﬁ“er by letter or. telegram

igi not a material factor.

© LL.R. 58 Cal. 539, dissented. 65 M.L.J. 455, followed.

~ The .rejection does undoubtedly form part of the cause of

action but if the place of rejection is material (but it is not) it was
not at Madras. It was at Madhavaram where the goods were sent
for examination. Posting the letter of rejection at Madras did not
make Madras the place of rejection. In this case notice of rejec-
tion must be taken to have been given in Hyderabad where thge
letter'was  received.

(1918) 1 KB 128, applied. . :

- As the cause of action did not arisec even in part in Madras
"Imve to sue” must be revoked.- -

B. Pocker for Appellant.

K. N. Viswanathan for Respondent.

Ll

K. S. S L.
The Chief Justiceand ~ C. M.P. No. 1781 of 1939,
Patanjali Sastri, J. : o
LIl i Qlh o Akgust, 1939, T .

Ciwvil Procedure Code (V of 1908), Ss. 152 and 34 (2)—
Decree silent as to j’urther interest from date of decree to daie of
reahaation—Decree in .accordance with judgment—If cam be
améended under: S, 152 as acadu;tal shp or. omwswn—S 34 (2)-r:-
Applicadbility. = . - ] ce

- P
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Where a decree which has been drafted in accordance with, a
judgment contains no reference io further interest from -date of
decree to date of payment the Court must be deemed to have
refused it. The provisions. of Civil Procedure Code, S. 34 (2),
govern the matter. The Court cannot under S. 152 amend the
decree by allowing further interest on the decretal amount from the
date of decree o payment or realization. -

T. E. Ramabhadrackariar “for Petitioner.

"JoR. Gundappa Rao for Respondent..
"K. S.
W adsworth, J. : A. A. ©. No. 6 of 1937.
15th August, 1939, :

Practice—Sale by Official Receiver—Failure io mention
amount of mortgage existence of which is anmounced—If sufficient
to fustify interference with sale—Provisions of Civil Procedure
Codeé—If applicable,

The provisions of the Civil Procedure Code have 1o apphca-
tion to sales by Official Receiver and the mere omission to mention
the amount of a mortgage on the property the existence of which
is announced is not sufficient to justify interference with the sale.

P. Chandra Reddy for Appellant. ‘

P. Basi Reddy for Respondent.
K. S.

Wadsworth, J. A. A A O. No. 47 of 1937.

16th August, 1939,

Limitation Act (IX of 1908), Art. 182 (5)—Execution agam.n‘
judgment-debtor barred—If execution against his surety (who had
given o bond when the ;udgment—debtor was arrested im prior
execution) a step in aid of execution which will save Imutatwn
against principal debtor. -

In a previous execution agaiust the judgment-debtor a surety
gave a bond binding himself that if judgment-debtor did not file an
insolvency petition within a specified time he would produce the
debtor before the Court or failing that he would render himself
liable for the amount of the decree; and there was. default and
execution petition against-the surety. Subsequently execution
proceedings were taken against the judgment-debtor who, p]ca(ied
that it was barred by limitation,

Held, in substance there is only one decree against the
judgment-debtor. Under that decree the surety has by his bond
fastened on himself a liability. Therefore an execution petition
against the surety should be treated under the strict terms of
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Art. 182 (5) as-an application to take some step in aid of execution
of the decree. -

(1939) A.L.J. 415, I.L.R. 13 Luck. 353, LL.R. 43 All. 152,
and I.L.R. 58 Mad. 276, discussed and followed. ’

M. S. Venkatarama Aiyar for Appellant.

B. Govindan for Respondent.

K. S. —_—

Patanjali Sastri, J.. S. A. No. 516 of 1936.
17th August, 1939. :
- Limitation—Acknowledgment—De position by debtor in former
proceedings—When ackmowledgment of subsisting liability on a
promissory note.

* Where a deposition by the debtor in prevmua proceedings
stating that he offered to set off the amounthe was claiming
against the sum due on the promissory note now sued on, as an
acknowledgment saving from the bar of limitation,

Held, the surrounding circumstances should be taken into
cansideration in drawing any inference as to whether the debtor
was acknowledging a subsisting liability when the writing reljed on
does not contain an express acknowledgment of such liability.

LL.R. 50 Mad. 548, ILR 45 Mad. 443 and 46 M.L.J. 1,
followed.

C. A. Seshagiri Sastri for Appell

" R. Gopalaswami Aiyangar for Respondcnt

K. S. ‘ ,
- Wadsworth, J. " A.A. 0. No. 130 of 1937 and
17th August, 1939. C. R. P. No. 808 of 1937,

Civil Procedure Code (V of 1908), O. 40, r. 4 (as amended in
Madras)—Referring party to suit against Receiver—Necessity for
Court stating reasons in writing.

" Under O. 40, r. 4 as amended in Madras it is obligatory upon
the Court referring a party to a suit against a receiver to state in
writing its reasons for the reference.

D. Ramaswams Aiyangar for Appellants.

" S5.S. Ramacﬁandra Atyaf and C. V. Ramanu;achanar for
Respondcnts ’ .

| S C———

[
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. ‘Patanjohi Sastri, J." . ) S. A. No. 261 of 1938,
15th August, 1939.

Malabar Tenancy Act (XIV of 1930) S. 20—D1isability to sue
for eviction unless ngkt of obtaining renewal not availed of—If
can be com‘ro[kd by a contract made before the Act.

‘Reading Ss 16, 17, 18 and 22 with S. 20, cls. (3), (5) and (6)
it i8 clear that no eviction can take place unless the statutory right
‘of obtaining a renewal had not been availed of on the expiry of
the term and if ex concesso the right to obtain such renewal caniiot
be controlled by a contract made before the Act, the chsabxhty to.

sue for eviction if such renewal is obtained, cannot also be con-
trolled by such comtract,

23 M.L.J. 353, distinguished. I.L.R. 33 Cal. 136, referred to.
-P. Govinda Menon for Appellant.

‘The Government Pleader (B. Sitarama Rao), S. R. Subra-
mania Aiyer and K. Raghuromayys for Respondents.
K. S.
Wadsworth, J. C. M. S. A. No. 42 of 1937.
15th August, 1939.

Civil Proccdure Code (V of 1908), Ss. 40 and 67 (2)—Rule
promulgated in Coorg province embodying restrictions on sale of
lawd-in execution—If applicable to Coorg decree transferred to
Court in Madras Presidency for execution. ‘

o " Under *S. 67 (2) of the Civil Procedure Code the Chief
Commissioner of Coorg has promulgated a rale to the effect that
“fands, houses and other buildings and all inmovable property
shall not be liable to attachment or sale in execution of decrees of
Civil Courts in Coorg with the execution of such immovable pfo-
perty as shall have been mortgaged or otherwise specifically pledg-
ed as securily for the debt which is the subject-matter of the
decree sought to be executed”.

Where a decree from- Coorg was transferred to the Court of
the District Munsif of Cannanore for execution, the qucstion arose
if the €oorg rule was applicable.

Held, the Local Government of Coorg had not the power nor
is it likely to have intended to frame rules to restrict the execution
of its decrees when transferred to a Court in the Madras Presi-
dency. The rule embodying the restriction upon sales of land in
‘execution of decrees of Civil Courts, applies only to sales of land
within the jurisdiction of the Local Government of Coorg. There-
fore a decree-holder can execute his decree in the Madras Presi-
dency by the sale of land situated there in spite of the restrictions
urder the special rule upon its execution within the province of
Coorg.

NRC
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3.0, T. &, Nambiyar and C. K. Kerala Varma for Appe]lant.
B. Suarama Rao for Respondent

Y-

K S.. o —— Lo
) Wad:worth, 7. - A.A. A.O. No. 100 of 193é
. 171k August, 1939.- . and C. M. P.,No. 2492 of 1939.

_Csvil Procedure Code (V of 1908), S. 47—Settlement - of
terms of -proclamation—When an order, om which an appeal lies
snder S.47—Madras Act IV of 1938, Agricwlturists Relief *A¢ét,
S.4 (d)—Vacant ground in the compound of howe mortgagedmlf
prevents. application of S. 4 (d). . ‘ -

It is well established that the mere setilement of the termS
of aproclamation when no dispute between the parties as to their
rights or liabilities is decided judicially cannot-be deeined to'be an
.order under S. 47,.Civil Procedure Code, from which am appeal
would lie. But it is equally well settled that when at the stage of
settling the terms of the proclamation the parties put into issue a
question-affecting- their relative rights and liabilities with rcgard to
execution and this matter is heard and decided that decision, is a
Judmal decision and the parties will not be allowed in the, Court
-of cxecutlon to canvass the same matter again. i

o Vadavtasa Aiyar v. The Madura Hmdu Labha Ntdhs; (192;,3)
4SML] 478, followed. . . ST

- When the vacagt ground® mcluded in the mcfrtgage iga part of
thefcompqunct of the-houle property which. the mortgage covefs
-and.there ig.a compound wall round the vacant ground agd the
‘well servirg the houses included in the mortgage, the mortgage’is'a
debt contracted on_the security of house properly alopé, '"The
.mere-fatt ghaf the land originally bore two paimask numbers does
bt suffice to separate the compound from the house to‘ whlch 1&15
attached N B

(1939) 2 M.L.J. 233, d1stmgu13hed T .
PR Ganapat}u Aiyér and K. S Ramablzadra Atyav for
Appellant .
K .E Ra;agogalachanar for Respondent ] R
KS,-,..N L N — o SR
. Wadsworth, T. - A A. O:No. 114 of 1937’
me Ifth Augu;t 1939 A

‘ﬂ..

_L

e

Hmdu Law»-—]omt famdy——Property acqmred By managef«-
W Hen pre.rumpnon tﬁat il famdy property. ame:———Mortgaga,of
suc?i jroper[y -along with'item proved to be -family praﬁerty——%f
raises presumplion that it is Jamily land,
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In.the absence of evidence that the family possessed property

with the income of which the new acquisition might have been
made there js no presumption that the prpperty acquired by the
manager i8 family property. . 48 I.W. 628, followed. -
... The fact that an item the character of which is in dmpute is
mortgaged along with another item proved to be family land will
not raise a presumption that the disputed item was also “family
land unless it be shown that the mortgage 1t3e1f was a errowmg
for the benefit of the family. =

K. Kuttikrishno Menon for Appellant. ‘ o

Respondent not rcpresented
K. S.  — . .
© Wadsworth,J. - - AA o. No. 5 of 1937_',,

18th Asugust, 1939. .

Mortgage—Rival purchasers under decrees om comgcm‘wt
morigages—Decree-holder in second suit not &mpleadcd in ﬁnt suit
—Rights of purchasers.

The purchaser under a decree on an earher mortgage is e:ntxtl—
ed to retain possession as against the purchaser under the decree
on a second mortgage, the holder of which had not been mpleadcd
in the earlier suit, until the first mortgage is redeemed. *

- LL.R. 24 Mad. 171, followed; ILR. 56 Mad 846 refcrrcdto
© _R.Viswanathaw for Appellant. .
C. Nara.nmhachanar for Respondent.: "
K.S.~ - . . .
Kuﬁhz Raman Jo - C. R. P. No. 1567 of 1938.
18th Asgust, 1939.

Negotiable Instrumenis Act (XXVI of 1881), S. 78——~If a
beneficial owner of amount due on promusory note enmled to
decree on the promissory note.

Where the plaintiff claimed to be the beneficial owner of the
amount for which a promissory note was executed by the second
defendant in favour of the first defendant (the trial Court found
that the first-defendant was not a trustee in respect of the’ promis-
sory note and not liable for the amount due on the promissory
note) and the plaintiff claimed a decree agamst the second defen-
damt, |

_Held, S. 78 of the Negotiable Instrumentsf Act 3hou1d e
stnctly construed and avahd dischargé can_ be given. only by thé
payee of the promissory ngte or the holder thereof, ‘there being no
such thing ‘as a, benami promissory. note taken in tHe mame of
om: person. but really méant for thc other The ‘plamtﬁf cannot
hﬁ‘vcadedree APPSR M P I A
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. "LL.R. 30 Mad. 88,and A.LR. 1935 Mad. 312, followctL
SV Partha&arathjrfor Petitioner, ) L
7 Viyyanso and J. Lakshmayya for Respondents
K. S. -
Kunhi Raman, J. C. R P. No. 1442 of 1936
18th ‘Asgsst, 1939. .

Civil Procedure Code (V of 1908), O. 13, rr. 1 and 2—Produc-
tion of documents at a late stage—If to be allowed in the absence
of reasonable explanation for nom-prodsuction ai proper Hime.

In the case of account books which are not disclosed for more
than a year after the date of the first hearing, it will be unsafe to
lay down a peremptory rule that they must also be permitted to be
made use of by the parties concerned ata belated stage of the

proceedings although there is no reasonable: explanation for their
non-production at the proper time.

LL.R. 51 Mad. 472, explained and distinguished as referrmg
mainly to certified copies of public documenta which are produced
ut alate stage.

S. Ramaswemi Aiyar for Petitioner.
T. L. Venkatarama Aiyar, S. Remaochandra Aiyar and G. N "
Ra;agopalan for Respondents.

K: S. —_—

Abdur Rahman, J. ; S. A. No. 250 of 1936.
18th August, 1939.

Civil Procedure Code (V of 1908) 0.1,r.9—Sust on mori- .
gage by one of the two joint temants—If suit maintainable and if
decree can be passed in the absence of the other—Death of the
other pending suit and plaintiff becoming solely entitled—If decree
for whole amount can be passed.

Where one of the two daughters (joint tenants) and heirs of
.a-deceased mortgagee sued on the mortgage, objection was taken
that she was not entitled to sue soleI) and exclusively on the mort-
-gage bond. Pending the suit the other daughter died.

.21 Held, the provisions contained in O. 1; r. 9 are clear
'enough and made it incumbent on the Court to deal with the matter
-in conlroversy o -far as regards the rights and interests of the
parties actually before it. In exceptional cases Court would
refrpin from passing a decree in favour of a plaintiff when it finds
that all the parties interested in the subject-matter of the suit have
ot bcep impleaded. But because of the death of the sister pending
“suif, plaintiff was the only person “entitled to recover the whole
:amount at the time of passing the decrec and a decr¢e ‘for the full
amount ought to be passed, as the Court was Just1§ed mta.hng

F
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notice of subsequent events (deéath of sister). (A compromise in
a partition suit by which the other sister authorised the -plaintiff to
sue for the whole amount was also found valid.) ,

K. Rajoh Adiyor, Arumugam and Arunachalam for Appel-
lant.

T. V. Muthukrishna Aiyar for Respondent.

K. S. o

- Somayya, J. A. A A. O, No. 95 of 1936.
19th August, 1939,

Civil Procedure Code (V of 1908), S 144——-Rast1tutson—~
Reversal of decree—Right of successful appellant to mesne profits
by way of restitution—If successful party in irial Court can defeat
right by saying that he had leased out the property. -

Whether a successful plaintiff in the trial Court remained in
possession himself or whether he leased the properties to third
parties, he is liable on reversal of the decree of the trial Court to
put the defendants from whom he took possession in the same posi-
tion which they would have occupied but for the wrongful decree
of the trial Court. One of the incidental liabilities which he incurs
is ccrtamly to pay the income which the defendants in the suit
were deprived of during the period during which they were kept
out of possession.

T'. Ramamurthi for Appellant,

K. R. Vepa for Respondent.

Kunhiraman, J. i C. R. P. No. 986 of 1937,

215t August, 1939, )

Madras Estates Land Act (I of 1908), Ss. 90 (2) and 19? (3)

—Pepition by landlord to yet back goods alleged 'to have been
wrongfully taken away—If proceedings to recover rent under
S. 192 (3) or if temant's resistance can be proceeding to c?ntast
distraint. .
Proceedings started by a petition filed by a landowner gﬁder
'S. 90 (2) of the Act (to get back goods alleged to have been
wrongfully taken away) cannot be described as- procecdﬂ-xgs to
recover rent within the meaning of S. 192 (3), nor caz}shg‘_h pro-
ceedings be described as proceedings to contest distraint*‘merely
because the tenant tries to resist the ‘landlord’s applicaffon by
stating that the distraint was not lawful.

L. A. Gopalakrishna Aiyar for Petitioner,

K. Desikachari for Respondent., .
K. S. — ol
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- Wadsorth,J. - - AMO Noer? 28 and 39 of,1937‘.
v 2151 August; 1939. - .

Limitation Act (IX of 1908), Art. 182 (5)——*‘Fmal order”” on
- previous execwtion’ application—M eaning” of “fimal"—I, f can
cover the eventual result of po.mble appeals ‘

The natural mterpretatxon of the.word “final” in sub-cl. (5)
of Ari. 182 is as referring to the order which terminates.the appli-
cation as confrasted with a mere partlal or interlo¢utory order. Im
the absence of any explicit pmvxsxon similar to that in sub-cl. (2)
of Art. 18 it is extending the meaning of the word “final” too far
to make it cover the result of possible appcals

157 1.C. 604, doubted ILR 61(,a1 945andILR 6Pat 24
refe.rred
" A, Swammatha Atyar and S Thayagara]a Atyar for Appel—
iailt.‘ .
T M Krishnaswami Aiyar andA BalmEramsma Asyar- for
-Respondents.
 The Chsef Justiceand . 0.S..A.No.10 of 1938.
- Kunhi Raman, J. :
23rd August, 1939.

Civil Procedure Code (V of 1908),0. 6; r. 17—-—Amendment-——
Swust for possession of a share based_on title by comveyance—Case
falling to ground as conveyance. unregistered and therefore inad-
_missible in evidence—I endors not parties to suit—Swuit for specific
performance would be barred by lsm&tatwn—-—Amendment of plaint
as one for specsﬁc perfamance—-[ f to be allowed

. Where the plaintiff sued for posseasion of ashare of propertles
and’mesne profits basing his claim on a conveyance which not
.being registered could-not be put in evidence and his case theréfore
fell to the ground, an application for leave to amend the plaint by
-the insertion of a plea for specific performance of the agreement
embodied in the unregistered.conveyance, should.not be granted-as
.it will permit the suit fo be converted into a suit of a different
.character especially as a suit for spemﬁc performapce was then

barred by the law of limitation.
. I.L.R. 48 Cal. 116, distinguished..

V.Natesan for Appellants

K. Venugopals Aiyangor, Srinivasa Raghavan, Thwgara;an
and Kulandaivelw Mudaliar for Respondeﬂts S
K. S. ~is Sl

<

_al’
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-Wadsworth, J. A. A. Q. No: 175 of 1937.
23rd August, 1939. - B
Provincial-Insolvency Act (V of 1920), S. 51—‘Benefit of

execution’'—If-costs of swit in which there was execution in oddi-

Hown 1o costs of the execution to be retained by the executsﬁg

creditor. ‘

The: a.na‘logy of S. 52 affords no justification for importing the
special provision of that section which is not found in the general
law relating to rateable distribution into the terms of S. 51 which
has really no connection with the following section and is silent on
the point. There is no reason to deduct also the costs of prosecut:
ing the suit which has resulted in the execution, for other creditors
may havye incurred similar expensesin other suits.

I.L.R. 57 Mad. 330: 65 M.L.J. 402indAIR 1939Mad 291;
(1939) 1'M.L.J. 205, discussed.

" Execuling credltor is entitled to a charge over the sale prp«—
ceeds merely in respect of costs of execution but not in respect of
the costs bf the suxt e ‘ ) R

Kasturi Seshagzn Rao for Appe]la.nt

. P. V. Rajamannar and K. Subba Rao for Respondént. . -
K. S.

* Patonyahi Sastriy . - Crl Apgcéi‘Nq;es of 1939.
24th August, 1939

Indian Penal’ Coda (XLV of 1860), Ss. 304 aud 334——-Acoused
causing simple huri under grove and sudden provocatwn-—-Death
by wound turning septic—If knowledge that i injury was likely to
cause death con be m&putad to accused by knowledge of fﬂ in
weapon.

. The’accused under grave and sudden provocation s;ruck the

deceased add caused & simple injury “hmh but for the wound

turmng septic later on would not have béen fatal. N
P X

. Held,itis som‘ewhat far fetched to say - that the accused,had
knowlcdge that; by reason of the dirt on the weapgn, the;injury;
which he. wag hkcly to cause was likely to prove fatal. ; Convig-,
tiony under S. 304, Indian Penal Code, ought to be set aside and the.
accused should be convicted under S. 334. L s

A. Bhujonga Rao for Appella.nt.
The Public Prosecutor (V. L. Ethtra]) for the Crown

K. S. L Y
NRC o
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W adsworth, J. A. A. O. No. 237 of 1937.
24th August, 1939.

“GCwil Procedure-Code (V 0f1908), S. 47—Execution proceed-
ings—Order settling terms of sale proclamation—If res judicata
0 preveni parties contending in latey proceedings that amount has
beem wrongly calculated—Quesiion as 10 overpaymeni in satisfac-
ton of decree—If matter arising in execution under S. 47.

It is impossible to contend that an order settling the terms of
sale proclamation passed after. notice but without any contest
operates as res judicata to prevent parties from contending at a
subsequent stage of the execution proceedings that the amount in
the proclamation has been wrongly calculated.

LL.R. 37 All 589 and A.LR. 1929 Mad. 903, followed.

It is well settled that a question as lo an alleged overpayment
in satisfaction of a decree is a matter arising in execution between
parties governed by S. 47, Civil Procedure Code and no separate
suit'would lie.

The order .of an executing Court which is a substantially just
order i8 also one to which no technical objection can be taken.

T.S. Nagaswami Aiyar for Appellant.

V. Govindarajachari and N. Vaswdeva Rao for Respondents.
K. S. . —

. Wadsworth, J, A.A. A O. No. 60 of 1937.
24th August, 1939.

Provincial Insolvency Act (V of 1920), S.37—Attachment
pending on date of adjudication—Annulment of adjudication—
Effect on attachment—-—bumts.ral of execution pelition on adjudica-
twn—-J f rasses attachment

. When there is an attachment at the time of the adjudication
and the insolvency is not prosecuted with the result that an order
of annulment is pa.sged the effect of the ofder of annulment will,
be that which’ is laid down in S. 37 of the Provincial lnsolvency
Act, that is, subject to the contingencies contemplated by S. 37 the
property will go back to the debtor with any burdens which existed
upon- it- -af the time of the adjudication. His interests in the pro-
perty is still bound by the attachment at the date of the annulment.
An order of dismissal of an” execution petxtxon dxd not raise the
attachment. :

K. Kameswara Rao for Appellant.
A. Lakshmayya for Respondent.

K. S, o




Wadsworth, J. A.A. A. O. No. 68.0f 1937.
25th August, 1939. S
Civil Procedure Codé (V of 1908), 0.9, r. 13—If optional—
Constructive res judicata in execution matters—If apphcqzble in the
absence of proper motice to person affected.

Action under O. 9, r, 13 is uptional. There can be'no construc-
tive res fudicata in execution matters also, in the absence of a
proper service on the party adversely affected.

T. L. Venkatarama Aiyar for Appellant.

D. R. Krishna Rao for Respondents.

K. S.

Patanjali Sastri, J. Crl. R. C. No. 54 of 1939.
25th August, 1939,

Madras Gaming Act (III of 1930), S. 4 (u)—Presence at.
particular place for purpose of gaming—If offence.

There is a wide différence betiween a pefson being present at
a particular place for the purpose of gaming and his gaming at the
place. Itisonly the latter that is constituted an” offence under
S.4 (i) of the Act and S. 6 cannot be invoked to sustain a
conviction.

K. S. Jaysrama Asyer, -G, Gopala;wama and M. C Raja-
gopalan for Petitioner.

The Public Prosecutor (V. L. Ethﬂ’aj) for the Crown
K. S.

Kunhi Raman, J.- C. R. P. No. 1495 of 1936,
25th August, 1939,

" Civil Procedure Code (V of 1908), O. 1, r. 10~——Addmg
parties—Swit for declaration that plaintiffs were solély entitled to
hereditary right to perform archaka service in a temple—Stranger
claiming to be entitled to joimt interest in those rights—If to be
added as party.

" In a suit for a declaration that the'three plamtxﬁ"s are solely
entitled to a hereditary right to perform archuka service in the suit
temple and to enjoy the service inam lands a stranger sought to be
added as a party as she claimed a joint interest in those rights and
contended that her presence as party was therefore necessary to
avoid multiplicity of suits,

Held, this was a case in which in view of the rehef claimed
by the three plaintiffs the presence of the new defendant is neces-
sary within the meaning of O. 1, r. 10, Civil Procedure Code, to
enable the Court effectually and completely to adjudzcate upon and
gettle all questions involved in the suit,

!
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" 'T.L.R. 5 Mad. 52 and. A.I.R. 1929 Mad. 443, followcd

V. Govindarajachars for Petitioner.
-- P.S atyanarayana Rao. for Rcspondent

K.S. -
Kunhi Raman, J. C. R. I’. Nos. 737, 738 and 1024
~ =~ 25th August, 1939, . of 1937 and 212 of 1938.

©" Civil Procedure Code (V of 1908), O. 9, y. 13—Deéree
agoinst minor who was not represented at all—If mere nullity or
an ex parte decree which con be set aside under 0.9, . 13.

Where the respondent was a minor not represented. at all
before the trial Court and could not therefore be said {0 have been
a party to the proceedings, it cannot be said that the decree passed
against him was an ex parte decree. The decree must be regard-
ed as a mere. nullity so far as the respondent is concerned.
Such a decree cannot be set aside under O. 9, r. 13.

37 M.LJ. 399, followed. 34 L.W. 317 and 66 ML.J 683,
referregi. :

R. Ramasubba Aiyar for Petitioners. .

A. . Viswangtha Aiyar-and V. Memak.rhmmdaram for Res-
pondents.

RS - = S —

Krishnaswami Aiyangor, J. C. R. P. No. 1426 of 1936.

. 25th August; 1939. R ‘

Promissory note by manager or karnoven—Suit on—Decree

against family or tarwad—If to be passed.
" Tn a suit on a promissory note executed by the defendant who
had signed his name simplisiter, the plaintiff .asked for a decree
bersonally against the defendant and also as against the tovashi
tarwad represented by him on the ground that the promissory
note reprcsentcd the value of goods supplied for the needs of the
tavGshi.

Held; where the personal law allows the members of a
family or tarwad to be hound by a transaction entered into on its
behalf by the manager or the karnavan a .decree could be passed
a,gamst the family or tarwad. -

" K.N.Kumorom for Petitioner. .
" K. K. Sreedharan for Respondent. .
Kun}u Raman, . C. R_ P. No. 526 of-1937.
© 30th August, 193’9 '

Pro-mnnal Insolvem:y Act r of 1920) S. 54——Mortgage by

debtor within three months of adjudication—Alienation wnder




.
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:threat of legal proceedings and to escape liability for costs—If
frowdulent preference.

In an-application by the.Official Receiver to annul a mortgage

-created by a debtor within three months of the adjudicationin
favour of a simple money creditor,

Held, if the dominant motive was not to prefer and if the

alienatiod was made under threat of legal proceedings-by the
creditor which would saddle the debtor with costs the said alien-
ation could not be impeached m law as a fraudulent prcfererice.

Case-law discussed. . .

T. V. Muthukrishna Aiyar and T. V. Ramiah for Petltloncr

T. K. Sundara Raman for Respondent.

K. 5.
Patonjali Sastri, ]. . S. A, No. 453 of 1936.
31st August, 1939. :

Civil Procedure Code (V of 1908), O. 21, r. 89——-Pa3mmt

of money by judgmeni-debior to have the sale of his property in
execution set aside—Reversal or setting aside of decree—Claim for
restitutton—Susiainability—Indian C ontract Act, S. 72—Relief
under sf can bé awarded.

After a review of the case-law held +—None of t.he decisions

'_goes the length of holding that, if a Judgmcnt-debtor or any other

person bound by a decree makes a deposit under O. 21, r. 89 to
_have a sale of his property held in execution set aside, the claim
“for restitution, made either under S. 144, Civil Procedure Code, or
under the general law after the decree has been reverszed in appeal
or set aside in a suit brought for the purpose, is unsustainable.
Such a case would clearly be one for awarding relief under S. 72
of the Indian Contract Act.

0. T. G. Nambiar for Appellant.

C. S. Krishnamurthi Aiyar {or Respondent
K. S. .
Mockett and Krishnaswami ’ A, S. No. 189 of 1936.

Aiyangar, JJ.
31st August, 1939,

Indemnity—Covenant of—Partition deed—Clause to indemnify
loss in case of deficiency of encumbered property—Onus of proof.

A covenant of indemnity may be absolute and is enforceable

even if actual loss has not occurred. Where a partition deed pro-

vided that in respect of the properties allotted to one party, if any

undisclosed encumbrances are discovered, then the other party
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should make good the deficiency or loss in respect of which the
properties allotted to the other party, were made a charge.

Held, on its being discovered that in respect of the items of
.the properties allotted in favour of one party there were incum-
brances on the said items in favour of a third party, the party can
receive from the other party the full amount of the incumbrances,
even though no payment was yet made to the incumbrancer.

The onus of proving that the transferee was a transferee for
value without notice of the charge was on the transferee.

I.L.R. 42 Cal. 625, followed.

Quaere, whether an execution purchaser can claim as a bona
fide transferee for value without notice under S. 100, Transfer of
Property Act.

T.L.R. 18 Luck. 746, referred to.

Ch. Raghava Rao and K. P. Kuttisankara Memon for Appel-
lants.

P. S. Narayanaswami Aiyar for Respondent.

K. C.

Burn and Stodart, J1. A.A. 0. No. 6 of 1938.
31st Awgust, 1939.

. Cinil Procedure Code (V of 1908), 0. 41, r. 6, sub-r. 2—
Appeal pending against order for sale of immovable property in
execution of decree—Application for stay of sale—If Court has
discretion to gront or refuse stay—Refusal of stay—If illegality—
0.21,r. 64—Sale o be of property sufficient to reahse amount
‘due under decree.

Sub-r. 2 of . 6 is quite clear that when an order has been
made for the sale of immovable property in execution of a decree
and an appeal is pending from such decree, the sale,.shall, on the
application of the judgment-debtor to the Court which made the
order, be stayed on such terms as to giving security or otherwise
as the Court thinks fit until the appeal is disposed of.

ALR. 1932 AlL 551, dissented from.

The Court has no discretion in the matter of granting or
refusing stay, though it has discretion in the matter of imposing
terms. Refusal of stay and sale thereafter is a clear illegality and
the sale must be set aside. Executing Courts have to note that
0. 21, r. 64 provides that no more of the judgment-debtor’s pro-
perty ought to be sold than is sufficient to realise the amount
due under the decree. Itis also desirable to sell the propcrty
ip small pa,rcels if that will fetch a better price,
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B. Sitarama Rao, R. Gopalsswami Asyomgar and G. Thiagd-
raja Sastri for Appellants.

T. M. Krishnaswami Aiyar and A. Balasubromania Aiyor for
Respondents. )

K.S.
Gentle, J. Application No. 399 of 1939, O.P. No. 277
31st August, 1939, of 1936 and O. P. No. 248 of 1938.

Indian Companies Act (VII of 1913), S. 61 (4)—Share
capital reduced by special resolution—Conditions—Shareholders
to bring back momeys—Liguidation of Compamy — Liguidator's
application for review of order—Amendmeni not correct.

Application by a Company for confirming the resolution of
Company for reduction of subscribed Share Capital by paying off a
portion of the Share Capital with condition that the amounts should
be repaid by the shareholders whenever called upon by the Com-
pany was ordered on 11th February, 1937, by the High Court
reducing the authorised capital; and on the Company being subse-
quently wound up on 20th October, 1938, the Liquidator of the
Company moved for amendment or review of the order of
11th February, 1937, to make the shareholders to bring back the
moneys refunded. On the shareholders objecting to the course on
the ground that the High Court’s order having been registered
with the Assistant Registrar of Joint Stock Companies and the
registration having been certified the same was conclusive under
S. 61 (4) ot the Indian Companies Act the ordet catitiot be aueu-
ed, held that the contention of the shareholders was right and the
order could not be amended.

88 L..T. 702, followed.

V. Radhakrishnayya and T. V. Remayya for Liquidator.

S. Pamchapagesa Sasiri, M. Krishna Bharats, S. Seshadri
and T. P. Kannabhiragn for Shareholders. .

K. C.

Burn and Stodart, JJ, A. A. O. No. 49 of 1938.
5th September, 1939.
Civil Procedure Code (V of 1908), O. 21, rr. 5 and 8—If
distinct and independent.
Rr.5 and 8 of O.21, C. P. Code, are distinct and indepen-
dent.
56 M.L.J. 692, followed. LL.R.22 Cal. 764, dissented from.
N. Vasudevs Roo for Appellant.
G. Lakshmanna and G. Chandrasekhbra)Sastri for Respondent,

K. 5 —




- The Chief Tustice and - 'O.S.App. No. 14 0f 1938,
Kunhi Raman, J. . . ’ )

5th September, 1939, .

Will—Codictl—M ahomedan testator—Intimation.to sohc'.tors
of terms of codicil—Death of testatar before codicil was executed
—Final instructions to solicitors—Effective codicil—Mahomedon
Law-——Mode of creating will or codicil.

‘The testator who was a Cutchi Memon executed a will by
which after granting certain legacies he provided that the income
of the properties should be devoted to the education and marriage
expenses of his descendants by certain sons. Subsequently when
he was ill he caused a telegram to be sent to his lawyers as follows:
“Since my grandson 4 died I have decided to omit all schoolfees.”
He also wrote a letter to his solicitor stating that he had decided
to cancel his allowances provided for schoolfees. The solicitors
wired back and wrote asking for specific and clear instructions
rcgardmg the ‘codicil., The testator however died without giving
any further instructions.

Held, that the telegram and the letter forwarded by the testa-
t,or to his solicilors were not mere instructions to submit a draft
codxczl for consideration and that they amounted to an effective
COCLICII inasmuch as no particular form was necessary to the execu-
tlon of 2 will or codicil under the Mahomedan Law. - X .

ILR 21 AllL 91 andILR 43 Bom. 641, relied on.

. .B.K. ]anaktraman for; Appellant.

- V..: Radhakrishnoyys Instructed by ng‘and Partndge fon
1st Respondent. -

S. Panchapakesa .S‘ astri mstructed by T. 4. Rangachan for
.,nd Respondent. -

LV Subramyam V Safyanarayamx and D. Noarasa Raju for
othechspondents T

B.V.V.

-

)
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Venkataramans Roo and . © U r App: ‘No. 230 of 1936.
© Abdur Rahman, I7. . . . et Dol
28th August, 1939, . oo ) -

Government Securities Act (X of 1920), 5‘ 5—-—Bmeﬁcial
awnership of Government securities—If affected by S.5. -
! The .provisions of. S. 5 of the Government Securities A¢t is_
only for the protection of the Government, who can get a due-dis-
charge from the person who is the -holder of the note.. The;
question as to the beneficial ownership of Government promxeaior;yL
notes and securities is not affected.by S. 5. . - .

P, Satyanarayana Rao for Appellant ‘

Ch. Raghava Rao for Reapondent

K. S. . ) -
Wadsworth, J. A. A. O. No. 339_of 1937.

41h September, 1939, N

Mon‘gage—-Recmver appointed in o sust on a single morigage
—-Am0um‘ due to the government from mortgagor i respect of
Kudimaramath—Priorities.

In a suit on a simple mortgage a receiver was appoiuted’ over
the mortgaged propertwa An amount was due from the mortgagor
to the Governmerit in respect of Kudimaramath which had accrued
due before the appointment of the receiver, In a claim for direc-
tions to the receiver to pay the amount due to the Collector,

Held, in India at any rate a simple mortgage does not-bind the
rents and prohts ot lhe hypotheca. 'l'he appointment of a receiver
in a auit on a simple mortgage does not really enlarge the scope of
the:mortgage. The mortgagee has no charge over the -rents ;md
profits in the hands of the receiver,

Case-law considered, ' T

Though the Court recognises an eqmty over other’ szmple
creditors, the claim of the Crown is paramoynt.” And quite apart
from thé fact that if is a debt due to the Crown, it is-a legitimate
expense which the receiver should pay as an “incident -of, his
-qmanagement of the property. R
S". Ramachandra Aiyar fdr Appcllant ' :
The Governmenf Pleader (B. .S, :taranta Rao ) for Respondent;
TK S : .
The Chief Ju:tu:e and E " L. P A No.2% 6f 1939
-« -Kunhi Roman, J. - o - JRNIR
_ Sth September, 1939, i )

" Transfer of Property Act (IV of 1882), S. 108 dls (o)
and (p)—Lease for a particwlar purpose—If diversion 1o .anather
purpose allowable.

N.R.C.

e et
¢
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DL tenant .execuled a lease of a.plot-.of.land in the Tity of
Madras, for the purpose of laying out a Hower garden. .The tenant
began constructing buildings thereon for*fesidential purposes. In
a:slik by the landlord foa:perpetual and arandatory injunctions,

_ Held, that under the terms of-cls. (o) and (7 of S. 108" of
the  Fransfervf ProperigsAet the buildings could net .be allowed
to becohstructed» The. priveiplasof the Engltsh Law as to negative
¢ovenarfts are not apphcablc where the Transfer of Property Act
apphed PR LIS oo (o .

3 A.C.709 and (19r2) A C tés dlshngmshed
K. Rajah Aiyar for Appellant \

A4S, Naz‘ara;a Atyar for Respondent

. us e

svv'

1. . ) Ll , D

Wmonh A * S, A. No. 93 of 1936.

" 6t September, 1939. o )

. Mortgage—Clause that. }inncipal and interest was “payable by

1‘95&,95 eptember, 1928"—Meaning of—Notice.on 29th Tune, 1927,

offering payment-—-Mortgagee declining to receive payment under
myq;pfd;enszpn as to effectof the clau:e——-Eﬁ‘ect .

A clause in a2 morigage deed made ‘the principal -and mterest
“pavablcby 10th September, 1928”, :@11291;]:1 ]une, 1927 the mort-
gﬁ,got' Benta rcgmterca"nom.c . LuC UL Lsascc WL WG G s e —
his previous offers to dxscharge the debt by paying.the amount left
‘with - him "and repeated the offer. The mortgagee in his reply
relied on the stipulation that the principal ‘and interest dmé -under
the deed was “payable by 10th September, 1928 and declined to

-receive payment before the st:pulated time.

+ v "Held, to -the extént to which words are- amblguoua they
:should :be-réad 80 ™"as-not fo be a ¢log on the- equity of . redemption.
-The meating of “payable>bya certain ‘date” must beé taken-to ‘he
“payable on or before a certain date’’.. The refusal to accept pay-
ment, though bona fide made nnder-a misapprehension of the effect
of the ingtrumeft, was wrongful. .No formal tender is necessary.
There has been a valid tender-and the mortgagor is not liable to pay
_interest subsequent-to the tender.

Case-law examined and principles as to "tender” enunciated.
‘ G Lakshmqnmz and G. Chandrasekhara Sasirs for Appenant
-y A Gmnndmjachan for Respondents T
K. S. '

PR
'
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Venkgtaramana Rao, J.o. o, S, A; No. 398 of 1938:
Gth September ;1939." 7 s .

Practice—Defendanis objecting that rehef cannot bewclamteof
by application and remedy was by suit—Subsequent .rmt-——-Defen-
dant if can object to maintenance. of- suit.

- Where the defendants having raised the objection in prier pro-
ceedmga that it was not competent to the plau]ttﬂf to cla.un the
relief he did by way of an apphcatlon to that Court’ and his" proper
remedy was’ by way of a re,gular suit add get fhe be.ueﬁt of that
Judgment it was not open to them to turn round and agam object
to the"ma.mttmance of the suit. .

K. Rojah Aiyar for Appellant..

R. Gopalaswami Aiyawgar for Reapqndent

.. Wadsworth, J. - - A».‘A'. 0. No. 9?. of '193?.
- 8th September, 1939. ' '

Limitation Act (IX of 1908), Ss. 20 and 21 (2)—Dccree debt
—Payment by one of seversl joint judgment-debtors—If saves
limitation as against the yudgment-dcbtor who d‘ld not maka thc
paymeﬂt Do
-Where on a decree against the sons on a debt contractcd by
thcu' deceased father one judgment-debtor makes payments, .

Held, in this High Court at any rate, the rule is,’ that a’joint
Jjudgment-debtor not a party Lo the original contract .cannat be said
to be included within the exception set-forth in S. 21 (2) of the
Limitation Act and that the general rule under S. 20 is that a pay-

-ment towards a delt keeps that debt alive as against all the joint
debtors unless it i3 covered by the exceptions set forthin S..21

(2).
K. Srintvasa Rao for Appellant
R. S. Snnwasacharya and K. V Rajagajzalan for Respondent
~K.S- - . S
Kunhi Ramon, J. ~ _ C R p. No 898 of 1639,
Bth September, 1939, - . .
Evidence Act LI of 1872, S 114—Letter: duiy ;zosted-—
Presumption that it reached tt: destination.

The observations in Ma Me Shin v. R. M. R. M. N Chettyar
Firm, A.LR. 1933 Rang. 76, have to be construed with reference
to the context and the observations cannot override the general
provision of law contained in S. 114 of the Evidence Act which
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juﬂhﬁes a Court in presuming that a letter duly despatched by
post reached its destination.

- P, Gomnda Menon for Petmoncr
K. S.

Wadsworth, J. "A. A O. No. 484 of 1937,
8:); September, 1939,

* Provincial Insolvency Act (V of 1920) -Ss. 37 and 43—D:ath
pj msolv_mt—~—Annul:nent of adjudication subject to vesting of
property in recetver till payment of a specified creditor—Later
application by other creditors for modification of order so_as to
snclude their debls also—Turisdiction of Court.

An insolvent died in jail and his son moved the Court for
annulment of the adjudication on the ground (1) that no applica-
tion had been made for discharge within time allowed and (2)
that the debts had all been satisfied. After notice to one creditor
an.order was made annulling the adjudication under S. 43 and
directing that the property should vest with Receiver until pay-
‘ment of the active creditor. Three years later two other creditors
applied to the Receiver for directions to pay them dividends out of
the estate. The applications were rejected. The creditors then
applied for the modification of the order under S. 37 so that the
properties might vest in the Receiver until all the unpald creditors
:had been paid under the insolvency law. .

- Held, when the Court has passed.a particular - vestmg or&dr,
restncted in a specific way, it does not retain the power on some
“Future date to pass a fresh order ‘removing those restrictions and
proVrdmg for an cnure}y new scheme for the distribution of the
‘assets. ‘- - r

L.L.R. 58 Mad. 908, referred.‘ "

. The power of the Court must be taken to be confined to the
power to give ‘such diréctions as are necessary to carry out its
intention, There was no jurisdiction to make the order -asked
for:

V.S.N 'ar.a.:s:mi;achar for Appellant._ )
— ' <.T, M. Venugopala Mudaliar for Respondents.
K.S. '
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- Wadsworth, J. ‘ A. A. A, O. No. 93 0£1937.
111h September, 1939.

Child Marriage Restroint Act (XIX of 1929)~Celebration of
child marrisge outside British India—Amount payable under decree
towards bride’s marriage—Marriage if opposed to pubhc policy
and payment under decree if unemforceable. :

Under a decree the appellant was required to pay a sum not
exceeding Rs. 1,000 towards his share of the marriage expenses of
each of his sisters. "The youngest sister was married and the
marriage celebratéd within the Hyderabad State, because it would
have been illegal under the Child Marriage Restraint Act (X—D( of
1929) had it been performed-in British India.

Held, there is no reason why the Court should refuse to
enforce a payment under a decree because the object for which a
payment is made is contrary to the law of British India when that
object was actually perforined in a State where it was perfectly
legal.

LL.R. 63 Cal. 1153, distinguished.

K. Kotayya for Appellant. .
P. Satyanarayana Rao for Respondent.

K.S.

Venkataramana Rao and ~ © A. S. No. 429 of 1935.
" Kunli Raman, JJ. o : ; :
11th September, 1939.

W-JI—Dtspontwn i _favour. of 'wtdow-——When absolute—
Powers to give the properﬁes to whomsoever the widow liked “'qt
‘the time of lier death”—Esercise of power by deed inter vivos—
Validity.

A testator provided that 2/3rd of the remainder of his estate
ghould be taken by the son to be adopted by his widow and 1/3rd
to be taken by the widow. The provision in favour of the widow
was "as follows: ‘“The remaining 1/3rd share shall-be taken by
you after the adopted boy ceases to be a minor and the same shall
be enjoyed during your lifetime. Whencver necessary you shall
take a sum of Rs. 2,000 for your share out of the common funds
and spend the same according to your pleasure.  Out of the share
of the property you might get for your share a sum of Rs. 5,000
shall Be utilised by the executors. Excluding thesq‘amounts the
property remaining out of your “ghare of property has been given
away to you with powers of allenauon by way of gift, exchange,
sa]e, etc., so that you might gzve it to whomsoever you Iike at thq
time of your death”.

N.R.C
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Held, in the circumstances the testator intended to coﬁfgg on
his widow an absolute estate and not a mere life estate with a
power of appointment. Assuming the will confers a mere life
estate with a power of appoiniment, it is open to the w1dow to
exercise the power of appomtment by a deed inier vivos.

Sugden on Powers, 8th-Edition, page 210; 70 E.R. 517 and
47 1.]. 62, followed.

The expression “at- the time of the death” must be given a
reasonable interpretation and means “on apprehension of death”.
So where the widow aged 70 in apprehension of death by a settle-
ment exercises the power of appointmentin favour of her daughter
it ig valid and also as transfer eo imsianti of the life estate.

V. Govindarajachari and D. R. Krishna Rao for Appellaﬁt

V. Rangachari for Respondents. ‘

K. S. )

Venkataramana Rao and ’ "~ A. S. No. 96 of 1937,
‘Kunhi Raman, JJ. '
12th September, 1939,

Lond acquisition—Award of compensation—Reference to
Court—Right of claimant to adduce evidemce as to market value.

On a reference to the Court the claimant is entitled to adduce
evidence in regard to the market value and the Court cannot reject
the evidence tendered on his behalf on this point, provided the
claimant in making the application for reference has dlsputed the
market value fixed by the Land Acquisition Oﬁicer

- K. Umamaheswaram for Appellant.

The Goversment Pleader (B. Sitarama Rao) for ReBpondent
K. S.

Venkataramana Rao and ' ~ App. No. 229 of 1936.
Abdur.Rahman, JT. ) . .
15th September, 1939,

Givil Procedure Code (V-of 1908), O. 21, r. 63-—Smi by
claimant- based -on litle, whose petition ob]cctmg to attackmmt
under r. 58 has been decided agmmt—Burden of proof as to
genuineness of sale to claimant.

“The general rule thal would apply to cases wherc the plaintiff
sues .on the basis of his title and the defendant raises a pled of
benami would not apply whete the question has been gone into once "
by an execution Court on a petition of objections under O, 21,
r. 58 and directed against the claimant. If the claimant brings a
suit Tater underO. 21, r, 63 he will have to establish that he was in
possession of the property on his own behalf and not on'the
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judgment-debtors and that the consideration for the sale had
. emanated from him. Once this is established it would then be for
the &cfcndants tq rebut the evidence and to show that the plaintiff’s
name wad benami or the sale in his favour was fraudulent.

Case-law discussed.

Mulla’s Civil Procedure Code (lst EdlthIl) page 789 and
I.L.R. 55 All 266 and I.L.R. 5 Rang. 552, disapproved.

A.LR. 1927 P.C. 237, eaplained.

35 C.W.N. 324, held to be not overruled and followed.

K. Rajah Aiyar and S. Nagarajo Asyar for Appellants.

The Governmment Pleader (B. Siterama Reo) and K. S.
Venkatarama Aiyer for Respondents.

K. S.

Wadsworth, J. A. A.O. No. 51 of 1938,

15th September, 1939, ]
Civil Procedure Code (V of 1908), O. 11, r. 21—~Discovery—
Suspicion that relevant documents were concealed—Proper course.

Normally when a Court suspects that an affidavit of discovery
conceals documents really in the possession of the person who
makes the affidavit, it will not reject the affidavit or treat it as
insufficient unless there are materials eitber in the affidavits or in
documents referred to therein or in the pleadings- from which the
presumption may be drawn that the defendant has relevant docu-
ments in his possession which he has not disclosed. Where there
is merely a suspicion as to existence of relevant documents in the
hands of a party the proper course is to accept the affidavitand to
allow proof in the trial of the suit that there has been a suppres-
sion of documents Dy the deponent and to draw an inference
adverse to the deponent from such suppression if proved. The
matter should not be followed up any furtherin the process of
discovery and certainly the drastic step of striking off the defence
should not be taken on mere suspicion,

V. Ramaswami Aiyar for Appellants,

S. Venkatesa Aiyangar for Respondents,

K. S.

Kunhi Raman, J. A. A. O. No. 184 of 1938,

15th September, 1939,

Provincigl Insolvency Act (V of 1920), S. 35—Petitioning
creditor's debi alleged to be bogm-—«When adfudication 10 be
annulled. '

Where a creditor applied to have an order of adjudication
annulled on'the ‘ground that the’ petitioning creditor’s debt was a

bogus one,
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Held, unless it is shown that the-debtor did not owe any other
debts or that the debtor was not really insolvent at the time the
order of adjudication was made by the lower Court the order of
adjudication cannot be annulled.

Case-law discussed.

N. Vasudeva Rao for Appellant,

V. Govindarajachari and V., Parthasorathi for Respondent

K. S.

Kunhi Roman, J. C.R. P. No. 1285 of 1937.
15th September, 1939.
Transfer of Property Act (IV of 1882), S. 83—Deposit in
Court of money due on mortgage—Morigage deed not deposited in
Court—Proper order.

Where it is not possible for any of the respondents io deposit
the morigage deed in Court and the petitioner has paid the mort-
gage money into Court, the Court should not hold that the deposit
is not valid and that the petition does not lie. As it is not desira-
ble to determine the respective rights of the respbndents in a
‘summary manner the petition is to be dismissed and the petitioder
referred to a separate suit and the'order shall not bar the petitioner’s
right to claim that interest must be deemed to have ceased from
the date of the deposit.

B. Lakshminarayana for Petitioner.

Respondent not represented.

\'«‘ K. S. e ——
"' Kumhi Ramon, 7. C.R. P. Nos. 1658 and 1689 of 1937.
18th September, 1939, . :

Court-fees—Sub-mortgagee impleading his ‘oton mortgagor
and also owner of properiy—Proper court-fee. :

Wher a sub-mortgagee sues impleading his own mortgagor
and also the owner of the property the court-fee should be paid on
the amount due on the original mortgage and not merely on the
amount due to himself as sub-mortgagee.

(1938) 1 M.L.J. 171, followed. -
K. Degsikachari for Petitioner in C.R.P. No. 1658 of 1937,

V.cC. Viraraghavan for Respondent in C.R.P. No. 1658 of
1937,

‘M. Krishna Bharathi for Petitioner in CRP No. 1689 of
1937,

The Goverament Pleader (B, Sitarama Rao) for Respondent
{n C.R.P: No. 1689 of 1987,

K. S. — "
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[F.B.] ; - ,
The Chief Justice, Krishmaswami  Crl. R. C. Nos. 235, 246, 298
. Aiyangar and Patonfali Sastri, JI. ' and 340 of 1939.

19th September, 1939.

Criminal Procedure Code (V of 1898), Ss. 107 and 112»-«-
Notice under S. 107 and order under S. 112—Essentials.

It must be remembered that the issue of the notice is merely- a.
preliminary step and no order can be passed under S. 107 unless
the inquiry which follows the issue of the motice shows that the
laying of the information was justified. The High Court can
always interfere when the inquiry has not been held in accordance
with the law or a wrong conclusion arrived at.

There must be information of a nature which convinces the
Magistrate . that there is a likelihood of a breach of the peace. It
is impossible to formulate a hard and fast rule with regard to the
nature of the information on which a Magistrate should act. If
the information is reliable the Magistrate has jurisdiction to make
the grder required by S. 112.

K. S. Jayarama Aiyar, G. Gopalaswams, S R. S ubramaman
and N. Somasundaram for respective Petitioners. ..

-The Public Prosecstor (V. L. Ethiraj) for the Crown,
K; S.
Kunhi Raman, J. C. R. P. No. 1673 of 1937.

19th Sepiember, 1939,

Civil Procedure Code (V of 1908), O. 47, r. 1—Advocate
Hot arguing some issue as a reswlt of not remembering certain
facts—Review if to be allowed.

It is obvious there will be no finality to the decision.of. a,Court
if after judgment is pronounced the parties or advocates are
allowed to come forward and say that a certain argument was
addressed or given up in the course of the trial as the resultof their
not remembering certain material facts. So long as the case does
not fall within the purview of Q. 47, r. 1 it will not be cofrect to
allow an application for review.

M, §. Ramackhandra Rao for Petitioner,

V. Rangachari for Respondent.

K. S.

Kunhi Raman, J. : C.R. P. No. 159 of 1938
. 20th September, 1939,
.Provincial Insolvency Act (V of 1920), S's. 53 and 54—-Mort-
gage by. insolvent and his minor brother—Insolent’s share - alome
liable to be set aside.
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On the adjudication of a person as insolvent, the Official
Rgceiverfapplied under Ss. 53 and 54 of the Provincial Insolvency
Act to set aside ## tofo, a mortgage executed by the insolvent for
-himself and for his minor brother and the document "being set -
aside s» foio,

Held, that the Official Receiver was _ entitled to have a docu-
ment set aside only to the extent'of the insolvent’s share and not
in respect of the share of the insolvent’s minor brother.

M. Krishna Bharais and S. Seshadri for Petitioner.
Respondent not represented.
K. C. ,

Kunhi Raman, J. C.R. P No 1304 of 1938,
20th September, 1939. '

€wil Procedure Code (V of 1908), O. 1, r. 8—-—-Repre.ren-
tative swit—Compromise signed by one of the plamhﬁ’.r-mN o proof
of comsént of other plaintiffs—If binding on the eéntire community.
" " Theére is no principle of law according to which parties toa
private compromise out of Court canbind their entire community
without express authority. Where one of the plaintiffs.to a repre-
sentative suil has sigued the compromise and there is absolutely no
proof that the other plaintiffs consented to the arrangement settled
at the meeting of certain other members of the community, the

compromise is pot binding on the entire community.

© ALR. 1936 All 1, followed. ‘

3

B, Pocker for Petitioner.

S. Partha.:araths and V., R TIuruvenkm‘achan for Res-
pondcnt ..

rKO SO

Kunhi Raman, J. C. R.P. Nos. 293 and 294 of 1938.
215t September, 1939
Civil Procedure Code (V of 1908), O. 17, rr. 2 and 3---
Defendants appearing ond filing writien statements, and issues
framed, suit port heard ond adjourned for further cvidemce—
Failure of defendants to appear on the adjourned date—Finding
on all issues and decree in favowr of plamhﬁ‘»-Whether decree
ex parte and falls under r. 3 or r. 2 of O. 17.

Where in a suit the defendants appeared and filed written
. statements and issues were framed, the suit part heard and then
adjourned for further evidence and on the defendants failing to
. appear on the adjourned date the Court considered the merits of
. the case and decided all the issues that were framed for determma-
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tion in the suit, the case is -one fallmg under O.°17, . 3.and not
r.2. - . ’

N. D. Varadacharior a.nd R. Viswanatha Aiyar for Petitioner.

Respondent not represented.

Patonjali Sastri, J. - -+ S.-A. No. 538 of-1936.
22nd Sepiember, 1939.

Madras Estates Land Act (1X of 1908), S. 112-Rm sale
without seruice of notice personally on the pattadar—Effect. -

Want of personal service on the defaulter renders the rent
sale null and void unless there is proof that such serv1ce was not
practicable.

I.L.R, 57 Mad. 255, followed.

K. V. Sesha Aiyangar for Appellant.”

. T. S. Venkatesa Asyar and K. Venguswami Atyar for
Respondent

K. S. e

The Chief Justice and - .
Krishnaswams Asyangar, J. C. M. P. No. 2543 of 1939.

27th September, 1939.

Madras Debt Conciliation Act (XI of 1936)— Order of Debt
Conciliation Boord without furisdiction—Quashing by writ of
certiorari. X
_ Respondent claiming to be an agriculturist filed an application
under S. 4 (1) of the Madras Debt Conciliation Act, 1936, before
the Debt Conciliation Board. Three debts were shown all of them
due to the petitioner. The board decided that the debts should be
scaled down under Madras Agriculturists Relief Act though the
petitioner objected. In an application for issue of a writ of cer-
tiorari against the Debt Conciliation Board for quashing the order,

Held, S. 4 provides that a debtor may make an application for
the “settlement of his debts”. But if creditors representing more
than 50 per cent. of the applicant’s debts do not agree the board is
bound under S. 17 of the Actto dismiss his application. The order
of the board is without jurisdiction and must be quashed.

Ramanufam and Venkateshayyas for Petitioner.

D. R. Krishna Rao for Respondents.

K. S.

Patanjali Sastrs, J. S. A. No. 328 of 1938,
28th September, 1939.
Jaina Succession Act (V of 1928), S. 4, explanation—1If
excludes properiy held in tenancy in common,
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- The-explanation to3S. 4 of the Jaina Succession Act, 1928,
does not exclude property held in tenancy in common. So where a
person held an undivided moiety of an item.of property as the
sole member of his branch of the family, without any one else
being interested in it as a member of his fa.xmly, that moiety falls
within the purview of S. 4 of the Act.

K.Y Adiga and S. Ramayya Nayak for Appellants

M. K. Devaraj for Respondents.

K.S.. - . : _

.. Kunhi Raman, J. . C.R. P. No. 549 of 1936.
. 29th September, 1939. '

" Comtract—Obligation to pay for bemefit conferred by plamhﬂ‘
—When arises on an implicd contract.

It is only if the person alleged to have been benefitled had the
qption.of accepting or.rejecting that benefit and chose to adopt the
former course that he can be made to pay for that benefit on the
basis of an implied contract.

33 LW. 234 and LL.R. 33 Mad. 41: 19 M.L.J. 627, followed

.~ A. V. Narayanaswams Aiyar for Petitioner.

L. A. Gopalakrishna Aiyar and M. S. Vaidyanatha Aiyar for
Respondent.. . )

Lakshmana Rao, J. Crl. R. C. No. 316 of 1939.
4th October, 1939,

Regulation X1 .of 1816, S. 10—Order of wvillage headman
under—If subject to appeal or revision by High Court.

The otder of the village headman under S,-10 of Regula-
tion XTI of 1816 was not subject to appeal or revision except under
S. 107 of the Government of India Act, 1915, and cl. (2)-of
S. 224 of the Government of India Act of 1935 excludes the
jurisdiction of the High Court-in such cases

.A. V. Narayanaswami Aiyar for Petitioner.

' . The Public Prosecutor (V+ L. Ethiraj) for the Crown

- K.S.




Venkalagramana Rao and . ‘ . -A.S.No.: 62.0f 1936.
Abdur Rahmaw, JJ. - oL NN
23rd August, 1939.. : . . . .

Negotiable m:trmment.f—-l-l,etter “of guarantet not :tampfd—-a-
When a negotiable instrument — Admissibility in evidence.

A and B executed a profmssory note i favour of a firm X'oh
28th January; 1930, dgreeing to pay: -compound interest at
Re. 1-0-6-per cent. pér month., On tHe samie day théy also wrote
a letter to the firm X agreeing to pay ati-enhanced itdterest at
Rei 1-14-6 per- cent. per month from.27th October, 1930, if the
money botrtowed on the decurity of the ptomissory note' rémained
unpaid by the 26th October, 1930, In addition C also wroté to
firm X an unstamped letter headed ““Letter of guarante¢ wtiften
and givenin favour of firm X by C, which after reciting the
borrowing by 4 aud B said “I shall pay the said amount of princi-
pal and interest inclusive of the chit interest wherever and when-
ever you demand without reference to the said 4 and B. This is
the letter of guarantee written dand given with cdénsent”. The
promissory note was endorsed i favour of the plaintiff and the
letter of guarantee was also assigned by a separate document to the
plaintiff who sued 4, B and C. Asto C’s liability,

Held, theletter of guarantee cannot be held to hive been in-
tended by, the part1e.s or regarded by businddsmen in géneral to
operate as a promissory fote. It was a lelter of guarantee and
could be admitted in evideuce on payment of a penalty and -C was
liable under it.

K.Subba Rao and P. V, Rdjamannar for Appellant.

The Advocdte-General (Sir A. Krishnaswami Aiyar) and
‘A. Lakshmayye for Respohdent.

. K.S.

Abdur Rahinan, J. S. A. No. 209 ¢f 1936.

25th August, 1939.

Registration Act (XVI of 1908), .S‘ 17, cl. 2~Receipt by
original mortgagee accepting a lesser amount in full satisfaction
(portion of it paid immediately and a small portion to be paid
shortly) and “waiving” the claim for the balance due—W ant of
registration—E ffect on admissibility in evidence.

. A mortgagee entered into an agreement with the purchaser of

the mortgaged properties to the effect that he would dccept 4 certain

amount (portion of which was to be paid shortly after) in full

Ratisfaction and “waiyed” the balance of the sum due “out of

grace” and executed a receipt incorporating the terms of the agree-

ment. The receipt was not registered. The portion of the athounp
N.R.C
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WdBi fot’spaid/ad/agreed and the mortgages.assigiied the wighta-to-a

-third person who assigned it over to the plaiptiff. In'a suit’on the

mortgage the purchaser of the properties.relied on-the receipt
relinguishing the balance, due under the montgage; .« .-

Held, wheh.a documént id not‘a receipt ‘of money but:soine-
.thing -mare, and, doesgnqt come within,the ambit of exception (#1)
tocL 20£5.47 of the, ;1egxstrat;on Act, it would require registration
to be gdmissible .irx e,wdenc:; for the simple reagen. thatitisa
document; which. purports_or, operates to-limit or extinguish either
in:present or in future.a right, title or interest of the value'of more
than Rs. 100.to or.inthe mortgaged property, . There is a:distinc~
(tl,Oﬂ, bctween a. rq:mpt of mone) and relmquwhmcnt ofa dp.lm by

credltor. . T

J¢y I: L. R. 35 All zoz and 34M L.J. 79, fallowed

1. i R:43'Mad! 803 (806), distingitished.

=Dy Rama.f'wamt Aiyangar for Appellant. J "_

LT, Ranga.m)amt Atyangarr, K. Ramcmvamt Aiyangar an,d
P .S‘ Kodmtdapam for Respond?nts '

- .
’ +

P} K S - . - N ”'_TT_, 's.
Mockatt and Krishnaswgmi . A, 8;Nos..1( and 203 of 1937 a.nd
Aiyangor, JJ,_ .C.M. P Nos 944 and 2q95 .of 1937.

- 30th Apgyst, ;939 PR

e Evsdmce At (I of 1872), S. 13—-Pnor proceedmgs on the

question .of existence  of right to oﬁ‘ice or property—Relevancy of
transaction by which right was recognised—Praclice—O ctal
records—-—-thc pfoduqt;on—P(opnety of (e]ectwn \

S, Prcv;ous proceedmgs on the qucstmn of the existence of the-
plamtxﬁ’s right fo the office and property are very relevant as being
transactions by which the right was recogniséd. When dpcumerts
are official records of undoubted authority which may assist the
Court-to dedde - rightly the issues before it; leave shotld ‘not
ordinarily be refused even though they are produccd late: S
¢+ (LLiR. 56 Cal. 1003.4t 1011, referred. ’

v WP Somasundaram, S. Ramamurti and 7 Govmdara]aahan
for Appellant in App?Nos. 10 0£1937 and 2057of 1937, ‘

VLK mhmmurihz for prondcnt i bofh Apapls
K. S.

RN

W0 Fhe Chteflf'u:ﬂbe did T 0.S. A Ne. ‘19'of 1938..
170 Kumhi Raman, J.' PR ‘ -
\ 4th-September, 1939. S e ) -

'i. JPrivate International LawHForezgn ad;udwaﬁWV e.s‘z‘mg of

-movables—Attaching creditors——Rights’ of ~ C'l-ml Proéediwc Code-

(¥ 0f1908), S5. 64 awd 73—LEffect. - - AR

-



49

-+ ».In-the-case of a forgign- adjudication, -the recgiver of the
foreign Gourt -is-entitled to the free assets of the bankrupt. : The
free assets must .include asséts which arenot required to meet a
charge or an attachment in existence at-the time of the adjudica-
tion. Ss.64and 73 of the Civil Procedure Code cannot override
this rule of private international law. As the foreign receiver is
entitled to all the movable assets of the insolvent which were
free at the date of the adjudication and the free assets must be
deemed to be the monéys left over after’ the 'satisfaction. of  the
claim of the creditors who had attached beforc the adj-udlcatwn
appella.nts are not entitled to anything by reasbn of their attach-
ment, after adjudication. The ad]udlcatlon prevented the attach-
ment havmg any validity’ and they were left merely w1th the tight
to prove in the insolvency.
Case-law examined.

K. Kmhna..rwam; Aiyangar, A. Seshachariar, P Chukrapam
and T. G. Raghavachari for Appcllant
' C. Vasudevan for Rcspondent ‘
- R.S: _ .
Pandrang ‘Row and C.M. P.‘Nos. 2793 and 3534 6f 1939.
Kmhnﬁ.rwamt Asyangar, JJ. o
15th September, 1939. ’ t

Practtcc—Rmew—Pomt rmsed for ﬁr:t t'.mz—Pomt not well,
.r‘ettled and i cannot be said that the comtentions would strasght-
apay . hove been acccpted if they had been. put forward at the
Kearing—If ground for review.

Where the points sought to be raised for the first tmle by way

of rcv1ew are debatable, it is imposgible to say that there 1s any

error of law apparcnt on the face of the record whlc.h can. be a
fo.untl for review.

K Kmhna;wam: Atyangar for R. .‘Supdarah'pgam fOI“
Petitioner. B L e o
. KOS e :

Wad.rworth,l S AAONo 59éof193&
ZZﬁd September, 1939,

. Givil _Procedure Code (V of 1908), O 38 and 0. 40-r—Allega—
tw_n that defendant has no property and is trying to alienate all the
groperty Re kus.and .remoue to Northern India—Appointment of.
such defendant as receiver and order for security—Propriely. - .

Where the basis for requiring a defendant, appointed to'be a
reegiver, to give a security.is an-allegation that he has no property
and_is trying to alienate all the property whlch he, has- -got and
remove to Northern India, such alleg*ahons might justify an L order
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under O. 38, but have no real bearing on the quéstivn arising under
©, 40. Where in the circumstances of the case there are no grounds
for disturbing a party’s possession it is improper even to -make
that party himself a receiver.

V. Ramgachari fro Appellant.

K. Kameswara Rgo for Respondent.

K. S. e
Burn and Stodart, JJ. A. A. O. No. 69 of 1938,

28th September, 1939.

Hindu Law—Family business—Debis—Coparcemer’s liability
—Naiure ond extent. '

Provincial Insolvency Act (V of 1920), S. 6 (d) (ii) and (iii)
—Act of insolvency by monaging member of Hindu fomily business.
—Adjudication of other coparcemers—When valid.

In the case of a family business those members only are
persona.uy liable for the debts of the business who are iu control

and management of it or who have acquiesced in the course of the
business in which the particular contract was entered into, 80 as to
warrant their being treated as parties to the contract. In the case
6f other members business debts are on exactly the same footing
as other family debts. If they are lawfully incurred for the benefit
of the family or for the necessary purposes of the family then to
discharge them the family property may be sold without excluding
the interest therein of the coparceners who were not parties to
the contract. But they cannot be levied from the ‘latter in any,
other way.

Cage-law reviewed.

So where the only Iiability of the coparceners sought fo be
adjudicated idsolvents arises out of the fact that the debt was
contracted in the course of a family business and assuming
property of the family may be sold to discharge it without excludmg
the coparcener’s interest in that property.

Held, the relation of debtor and creditor did not exisf between
stch . coparcener and the petitioning creditor and he cannot be
adjudicated insolvent. If for the debts lawfully incurred by a-
family manager in the ordinary coursé of busimess the other
memibers are not personally liable much more are they ezempt.
from the consequences of acts done by the manager which amounts
to acts of insolvency.

Case-law reviewed.

* ' p.S. Narasimhdchor and M. Gursswemi Aiyar for Appe;llaﬁt'

D. R. Krishna Kao and Ch. Raghava Rao for Respondentk

K‘ S . ———
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Burn and Stodart, JJ. A. A. O. No. 449 of 1938.
4th October, 1939.

Madras Agricwliurists’ Relief Act (IV of 1938) S. 10—Order
merely deciding that Act applicable—If appealable—Scaled down
decree—Appealability.

An order which merely decided that S. 19 of Act IV of 1938
is applicable and does not apply it scaling down the decree, is not
an appealable order. If the lower Court scales down the decree
an appeal would lie from the new decree to be passed.

P. Satyamarayana Rao for Appellant.

P. Somasundarem and P. Suryensrayena for Respondent.

K. S. i
Lakshmana Rao, J. Crl. App. No, 293 of 1939.
6th October, 1939.

Criminal trisl—Procedure—Frosecution story on the face of
it improbable—Omission to put it to jury ond ask them to give
benefit of doubt to accused—If tnaterial misdirection.

Where the prosecution story is on the face of it improbable,
it should have been put to the jury. Further the jury should have
been told that if they felt any reasonable doubt as to the guilt of
the accused or any of them they should give the benefit of the
doubt to the accused concerned. An omission to do that-amounts
to a material misdirection.

1 M.L.T. 350, followed.

K. S.Jayarama Aiyar and G. Gopalaswami for Appellants.

The Public Prosecutor (V. L. Ethiraj) for the Crown.

K. S.

Stodart, J. C.R. P. No. 273 of 1939,

6th October, 1939.

Madras Debt Conciliation Act (X1 of 1936), S. 25—Judgm¢nt-
debtor filing successtve applications for conciliation—If entitled to
obtain stoy under 5. 25 more than once.

Though in the Debt Conciliation Act there is nothing to pre-
vent a deblor filing one application after another and under S. 25
of the Act he can obtain stay of a auit or other proceedings so long
as an application is pending before the board, a judgment-debtor
is not entitled to obtain stay under S. 25 of any individual suit or
proceedings more than once.

P. S. Ramachandran and K. R. Krishnaswami for Petitioner.

K. S. —_——
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Wadsworth, J.
9th October, 1939,

.Civil Procedure Codé. (V of 1908), 0.7, r.1.(hy and 0. 2,
7. 2=-Swit on mortgage-relinguishing o portion of the amount due
—Plea of discharge as to a certain amount—Plaintiff if entitled to
adjust the amount from amount -so relinguished.

-Plaintiff claiming Rs. 992-8-0 on a mortgage bond executed by
defendant sued to recover only Rs. 500 relinquishing the- balance.
Defendants’ plea of discharge for Rs. 230 with intérest was accept-
ed by both lower courts.  Still a balance of Rs. 312-9-3 was left
under the suit claim made up of Rs. 64-4-0 principal with interest
thereon from date of bond. Both the lower courts negatived the
right of plaintiff to adjust this amount of Rs. 312-9-3 from the
amount relinquishéd by plaintiff and dismissed the suit.

Held, in modification, on appeal, that plaintiff was eatitled to
so adjust, but in as much as he specifically relinquished interest as
such in plainf, he is entitlel to a decree for the prmcxpal of
Rs. 64-4-4 only and dismissed the rest of the plaintiff's claim.’

8 I.C. 943: 8 M.L.T. 436, referred.

G Lak.rhmanna and G. Clzandrasekhara Sastri for Appcllant

. Ramamurty and XK. Someswara Rao {or Respondent.

K.S.

Lakshmana Rao, J. Crl. R. C. No. 261 of 1939.
10th October, 1939. Crl. R. P. No. 241 of 1939.
- Cattle Trespass Act (I of 1871)—Compensation to complainant

deprwed of the use of his cattle—If cannot be swarded unless
claimed in the complaint.

S. A. No. 332 of 1936.

.. Where the complainant was deprived of the use of his cattle
there'is no restriction in the Cattle Trespass Act that compensa-
tion cannot be awarded unless it is claimed in the complaint.

M. A Krishnamachari for Petitioners. ‘

A. S Stmkammat&an for The Public Prosecutor for the
_Crown.

V. Rayagopalachan for Complainant.

K.S.
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“Wadsworth, J. - C. R. P. No. 1077 of 1937."

© 15th September, 1939, o '

Civil Procedure Code (V- of 1908), 5. 152—Scope—Conseni

decree—Terins alleged to be omitted in—If cam be correcied as

accidental slip under S. 152—Amendment of decree—Error as io

jurirdiction——}?emedy by way of appeal available—Discretion to-
interfere in revision,

S. 152, Civil Procedure Code, does not. empower a Court to
rectify a decree merely because that decree is wrong or unfair or
because the parties have mot realised their rights and put them
before the Court in such a way as to enable a correct decree to be
passed. The powers given under S. 152 relate only 1o arithmetical
mistakes or errors arising from an accidental slip or omission. It
is impossible to. hold long after the event (18 years after the
decree) that when there is an apparent omission of an important
term from a judgment proceeding on the consent of parties this
term has been omittéd by an accidental slip. Ordinarily the High
Court will not entertain a revision petition when 2 remedy by way
of appeal is available but in very special circumstances if there isa
clear efror relating to jurisdiction it may at its dlscrctlon do -s0.

I.L.R. 24 Mad. 646, doubted.

31 M.L.J. 438, applied.

C. S. Venhkatachariar and D. Rammwam: Aiyangar for
Petitioner. ‘ ) .

P. V. Rajamannar and K. Subba Rao for Respondent.

K. S.

Wadsworth, J. A.A. A O. No. 124 of 1937.
18th September, 1939.

Partnership Act (IX of 1932), S. (9—Decree on promissory
note passed without contest—Execution of decree—Objection that .
decree not valid as plaintiffs were members of umregistered firm—
If can be taken in execution.

In bar of execution of a decree passed without contest on a
promissory note (dated 15th March, 1933, the plaint in which
was filed on 27th June, 1935) the defendant raised the objection
that the suit was bad and the decree a nullity because the plaintiffs
al the time of the filing of the suit oonstltutcd an unregistered
partnership.

Held, the suit out of which the decree arose is not one barred
under S. 69 of the Partnership Act as S.74 excludes from the
operation of the Act remedies accruing before the commencement
of the Act. Any lack of jurisdiction which may have existed in
the Court which passed the decree could only be ascertamed with’

N,R.C
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aft amount of research and investigation which would be beyond the
functions of an executing Court. Where the executing Court had
an apparently good decree to execute, it is not entitled to go into
an elaborate enquiry into the legality of that decree,~—an enquiry
which demands the adducing of evidence which was not put before
the trial Court before which the objection should have been raised.

Ch. Raghavs Rao for Appellant.

E. Vinayaka Rao for Respondent.

K. S.

Wadsworth, J. A.A. A. O. No. 10 of 1938.
20th September, 1939.

Civil Procedure Code (V of 1908), S.47—Decree for main-
temance—Execution sale of chorged properties—Surplus after
satisfying decree—Order for disposal—If appealable under S. 47,
Civil Procedure Code.

There was a decree for maintenance declaring a charge as
against judgment-debtors. The judgment-debtors subsequently
created a mortgage upon which a suit was filed and the mortgagees
purchased the property in execution of the mortgage decree.
Thereafter the maintenance decree was executed by the sale of the
same property and a balance was left over from’ the sale proceeds
after satisfying the maintenance decree. The balance was-claimed
by an assignee from the original judgment-debtors and also by the
mortgage decree-holders who had purchased the property. The
latter was held entitled to the balance and the former appealed.

Held, the dispute is not one between parties arranged on
opposite sides in the suit the decree of which was being executed.
S. 47 therefore does not apply and no appeal lies.

K. Bhimasankaraxn for Appellant.
D. Narasarafs for Respondent.

K. S.
Pandrang Row and C. R, Ps. Nos. 224 to 228, 372 to
Abdur Rahman, JJ. 375 and 588 of 1939.

20th September, 1939,

' Madras Agriculturists Relief Act (IV of 1938), Ss. 19 and 20
—Decrees of Berhampore Court—Transfer of Berhampore to mew
Province—Execution continuing in Berhampore Court—Applico-
bility of Madras Act IV of 1938—Jurisdiction of executing Cosirt
to hear applications under Ss. 19 and 20.

Petitions under Ss. 19 and 20 of the Madras Agriculturists
Relief Act (IV of 1938) must be deemed to be petitions which raise
questions relating to execution, discharge or satisfaction of the
decree and therefore come with in matters covered by S. 47 of the
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Civil Procedure Code and must be presented in the Court in which
the execution petition was pending (here, the Berhampore Sub-
Court) and not in the Court in whose jurisdiction some of the
properties covered by the mortgage decree is situated.

Madras Agriculturists Relief Act hasto be applied and its
provisions enforced by the Berhampore Sub-Court (now in Orissa
Province) in dealing with petitions under the Act so long as the
execution application continues to be pending in the Court. |

The Advocate-General (Sir Aladi Krishnaswami Aiyar) with
B. V. Ramanarass and P. S. Raghava Raoma Sasiri for Petitioners
in C. R, P. Nos. 372 to 375 of 1939 and for Respondents in C. R.
P. Nos. 224, 226 to 228 and 588 of 1939.

B, Jagannadha Das for Respondents in C.R.P. Nos. 372 to 375
and for Petitioners in C. R. P. Nos. 224, 226 to 228 and 538 of
1939.

K. Ramish Ponixlu for Respondent in C, R. P. No. 225 of
1939.

K. S. —_—

Kunhi Raman, J. C. R. P. No. 704 of 1936.

22nd September, 1939,

Practice—Amendment—Suit on pronote by two defendants—
Defence that one defendant did not affix his mark—Amendment
of plaint as om original cawuse of action—Propriety.

In the course of the trial probably because the evidence showed
that the second defendant’s defence that he did not insert his mark
to the suit promissory note was likely to be accepted by the trial
Court, an application was made for amending the plaint to base
the suit on the original cause of action. The application for
amendment was allowed and subsequently the trial Court found that
the suit promissory note was executed only by the first defendant
and that the second defendant’s mark was a forgery. A decree
was passed against the first defendant.

Held, in the special circumstances the amendment that was
allowed was not opposed to law.

L. A. Gopalakrishna Aiyar for Petitioner.

A. V. Narayanaswami Aiyar for Respondent.

K. S.

Wadsworth, J. A. A. O. No. 469 of 1937.

22nd September, 1939.
Transfer of Property Act (IV of 1882),S. 65 (A)—Lease by
mortgagor for two years for advance payment of rest—If binding
on mortgagee—Transfer of Property Act, S. 65 (A)—Effect and
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applicability whem mortgages anterior to omending Act but leases
of 1936.

Leases granted by the mortgagor in return for an advance
payment of {wo years’ rent has the effect of diminishing the
security, for, any attempt to enforce the right of the mortgagee by
sale would if the lease were valid result in a lower sale price than
would be realised if the purchaser could anticipate the enjoyment
of all future income. Apart from S. 6> (A) of the Transfer of
Property Act the leases do not bind the mortgagee. S.65 (A)
applies, the leases being dated 1936 though the mortgage itself was
anterior.

S. Venkatesa Aiyangar for Appellant.

C. Srintvasan for Respondent.

X.S.

Burn and Stodart, 77. A, A, O. No. 96 of 1936,

27th September, 1939,

Provincial Insolvency Act (V of 1920), Ss. 53 and 54—Frau-
dulent preference—What constitutes.

Under Ss. 53 and 54 of the Provincial Insolvency Act it is the
absence of good faith on the part of the transferee that has to be
proved and not the absence of good faith on the part of the trans-
feror, the insolvent.

A.LR. 1938 Mad. 285, approved.

So where there was nothing to show that the transferee was
acting otherwise than in good faith, the application to set aside a
transaction as fraudulent preference as voidable under S. 54 must
be dismissed.

K. Rajah Aiyar and R. Ekambaram for Appellant,

R. Gopalaswami Aiyangar for Respondent.

K. S.

Wadsworth, J. S. A. No. 640 of 1935.

27th September, 1939,

Morigage—U:ufructuary mortgage—Covenant that “after the
expiry of the period in any year, giving intimation in Panguni, [
will pay the money in the month of Chitrai and redeem the pro-
perties”’—Construction.

An othi contained the following sentence: “After expiry of
the period in any year giving intimation in Panguni, I will pay the
money in the month of Chitrai and redeem the properties”.

Held, the proper construction of this clause is to read it as
principally conveying a limitation upon the morlgagor’s right of
redemption after the expiry of the period fixed, the limitation
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_being that in any year in which he wishes to redeem he shall only
do so by first giving notice in the month of Panguni and then tender-
.ing the money in the month of Chitrai. The clause was for the
. benefit of the mortgagor subject to a restriction in favour of the
mortgagee limiting the right of redemption to a particular time of
the year.
+ T.K. Sundararaman for Appellant.

T. E. Ramabadraciariar for Respondents.
K..S. .
'Wadsworth, J. S. A. No. 593 of 1935.

28tk September, 1939.

Madras Estates Land Act (I of 1908)—Estate snder—

Accretion to holding by alluvion—W hether belongs to ryot or land-
holder—Peyson in possession of accrelion without title—If a ryot
and if entitled to benefit of explanation to S. 6, sub-S. 2 of the
Act—Ejéctment of such person—If to be for grounds under S. 153
—S. 163——A phlicability.
In an “estate under Madras FEstates Land Act, accretion to
ia.nd by ‘alluvion will be an addition to the estate of the person who
owns' the soil and not to the estate of the person who has merely a
right of occupancy in the soil. The owner of the occupancy right
in respect of such accretion will not fall within the definition of a
ryot. Nor can he have the benefit of the explanation to S. 6, sub-
S. 2 of the Madras Estates Land Act, for they have not been
admitted to possession nor has payment been recovered from them.
They are liable to ejectment under S. 163 and the land must be
held to beé _ryoti land situated within an estate and the tenants are
not cntitled to resist ejectment.

C.S. Venkatachoriar and D. Ramaswamsi Aiyangar for Appel-
lants.

S. Muthialh Mudalisr for Respondent.

- K. S,
Stodart, J. C.R.P. No. 1529 of 1938.
. 6th October, 1939.
‘Madras Agriculturists Relicf Act (IV of 1938), S. 9—Debis
incurred on or after 1st October—Interpretation.

The expression ‘incurred’ must be held to apply to the incep-
tion of the debt, that is, it must refer 'to the time when the original
obligation was created and not the principal amount as last found
due plus interest on that from the date when it was found due.

K. Umamaheswaram for Petitioner.

X.S.
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Pamn]als Sastri, J. o ' S A 'No: 49476 51936,

6th October, 1939. t v tdoeob
’ Trade name—Passing off——N ame acqumn secomﬁg f[ﬁfé
ficance denoting plaintiff's goéds—Defendant trading
name—Infringément—Dissimilarity in get up*—LHow faP gfb‘?%}
Hon. 2

Where it is found that the appellant has been tradmg uhder a
name which does not represent the truth-and by marking islgoods
with a seal which is a colourable imitation of the seal &hith the
.respohdent ' was using and by using the name ‘‘Shapmugham”
(which has acquired a secondary significance as- exclusivgfpedenot-
.ing the respondent’s beedies) in the desxgnauon of the appgflant’s
goods as “Shamugham seal beedies” he wants to dv;g&x\vqalhc
p@lxc SN o —mblod

» Held, where aname has acquired a secondary signifigatiomas

E'.xcluslvely denohng the goods of a particular trader, mesg; dissigyi-
larity in get up is immaterial and afford no prptect;ou._;@a LT.
259 and (1913) 2 Ch. D. 545, followed ; and an m]uncm%tﬂﬁlst be
ordered restraining the use of such name thhout taking geasonghle
precaution to clearly distinguish the business camed on, oxibesdiss
manufactured or sold by the defendants from, the busmggs} ﬁaﬁfé??l
ot and the beedies manufaclured by the plamt;ff

“v $99genT ni

K. R. Rangaswami Aiyangar for Appellanft. . - 10U 1oy~

K. Venkateswaron for Respondent: o sdtioS <
RS ‘ - - e By Loy,
Sl ' . N 18 (ol T
.. Lakshmana Rao, J. Crl. R. C. No. 4(_)%9%}5,}8,.{
10th October, 1939, Crl R. P. No. 376 0£,193%

Indian Pcnal Code (XLV of 1860), Ss. 323 .and $52-Xrial
for offence under—If barred by conmviction wmder S. 75 afiihd
City Police Act (Madras Act I1I of 1888). " +. ¢ ' Wb .2

The conviction under S. 75 of the City Police Act ig ng bar
to the trial for an oﬁfence under Ss. 323 and 632 of the lndxan
Penal Code. Dot

i
K. V. Rajagopalon and S. V. Rama Axyangar for Ige%h 1é&1\érs
K. M. Balasubramanyam for Complainant.” -

. 1o byvann:
The Crown Pro.;ecutor on behalf of the Crown ,
"K.S . {XO adT
e TRl " . S ,’c-'- . Oy ardt Yo roil
b e I a noitszifda
’ | ) nibe o oat eolq anh
Yo VA

R
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Wadsworth, J. - ALA. A O. No. 136 ¢f 1937

20th September, 1939. -and C.R.P. No. 828 of 1937.

Csvil Procedure Code (V of 1908), O. 21, r. 53 (3)—Attach-

g decree-holder—If entitled to make an adjustment of the attach-
ed decree and record satisfaction under O.21, . 2.

The attaching decree-holder is not the representative of the
holder of the attached decree for all purposes. The only safe way
of interpreting ‘O, 21, r. 53 (3) is to treat the holder of the attach-
ing decree as the representative of the holder of the attachéd
decree only for the purpose contemplated by that sub-rule namely
the purpose of execution and the attaching decree-holder tandot
exercisc the power conferred under O. 21, r, 2 upon the decree-
holder himself of certifying an adjustment made out of Court as a
staisfaction of the decree.

A.LR. 1937 Cal. 468, followed.

P.S. Ramachandran and S. Ramachamdra Aiyar for Appel-
lant.

K. T. M. Ahmed Ibrahim for Respondent,
K. S.

Wadsworth, J. ALA A 0. No. 21 of 1938

21st September, 1939. and C.R.P. No. 151 of 1938.

Limitation Act (IX of 1908),S. 18—Application under Civil

Procedure Code, O. 21, r. 90 1o set aside sale time barred—Limi-
tation Act S. 18—Conditions for applicability.

It was found that the decree-holder did take part in a fraudu-
lent conspiracy which had the effect of keeping the judgment-
debtor from knowledge of the sale. In an application which was
time barred to set aside the sale,

Held, the conditions which have to be proved for the purpose
of Civil Procedure Code, O. 21, 1. 90 cannot be taken as governing
the conditions which have to be proved in order to attract the
provisions of S. 18 of the Limitation Act. Limitation Act, S. 18
should be read as it stands and should not be modified or weaken-
ed by importing into it considerations taken from another provi-
gion of law with which it i3 entirely unconnecied.

When a judgment-debtor seeks to save limitation (under
S. 18, Limitation Act) for an application to set aside a sale, which
application is directed not only against the decree-holder but also
against the auction-purchaser, he must prove that he has been kept
from knowledge of his right to apply by a fraud to which both the
decree-holder and the auction-purchaser are either parties or
accessories, v

N.R.C,
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V.Rangachers for Appellant.
N. Vasudevs Roo and P. Satyensrayana Kao for Respondent.
K. S.

The Chief Justice and S. A. No. 1082 of 1934,

Krishnaswaoms Asyangar, J.

27th September, 1939,
~ Madras District Municipalities Act (V of 1920), S. 61 (1)—
Private drasms—If vest in Municipal Council—Municipal Council
if cam sonciion commection of drains of other persoms to private
drains.

S. 61 of the District Municipalities Act does not give the
Municipal Council the right to connect or sanction the connection
of a stranger’s drainage system with that of a person whose own
private property il is.

V. N. Venkatavaradachariar for Appellant,

K. Sankara Sastri for Respondent.

K. S.

Kunhi Raman, J. A, A, 0. No. 219 of 1937.
29th September, 1939.
© Amendment—Suit for recovery of possession of property
purchased ot 6 cosurt sale from defendant alleged to be trespasser
—Defendant found to have purchased equsiy of redemption—
Amendmeni converting suit inio one for sale of the property—If
to be allowed.

‘A suit was filed by plaintiff as purchaser in Court sale for
recovery of property and mesne profits from defendant as tres-
passer. It was found that the defendant had purchased the equity
of redemption in respect of the suit property. The lower appel-
late Court without going into the merits of the case gave leave to
the plaintiff to amend the plaint in order that the suit ‘might be
¢onverted into a suit for sale of the property in the possession of
the defendant.

" - Held, that the order directing the amendment of the plaint to
make it a suit for'sale is not correct as it alters the cause of action
in the suit.
. I.L.R. 59 Mad. 312, distinguished.
A. Lakshmayya for Appellant.
v, Govindorajachari and B. V. Ramoxarasu for Respondent,

K.S;

-y
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[F.B.]. ]
The Chief Justice, Mockett and S. A. No. 318 of 1935.
Krishnaswaomi Asyangar, JJ.
2nd October, 1939.

Limitation Act (IX of 1908), S. 21 (1).—Hindw Law—Pater-
nal grandmother of minor—If “lowful guardian.”

Neither by Hindu law or custom is the grandmother recogniz-
ed as the lawful guardian of the minor. 53 M.L.J. 677, overruled

and endorsements of payments by the paternal grandmother cannot
bind the minor and save limitation.

A. Bhujanga Rao and D. R. Krishwa Rao for Appellant,
K. Srinivasa Rao for Respondent.

K.S, —_—

The Chief Justice and ~ S.A.No. 23 of 1936.
Krishnaswams Aiyangar, JJ.
3rd October, 1939.

Madras Estates Land Act (I of 1908), S. 117—Provision .
whether obligatory or directory—Test—Disregard of provisions
as to sale—Effect—Absence of imjury as reswlt of irregularity—
Effect.

Whether the terms of a statute are to be regarded as impera-~
tive or directory only turns upon a correct application of the scope
of the Act itself and is not to be controlled by the consideration
whether substantial injury has or has not regulted.

Where the selling officer whiose duty it was to fix the date of
the sale, settle the proclamation and cause the sale to be proclaim-
ed, disregarded the provisions of the statute and he did not pass a
single order and the orders which the selling officer should have
passed were passed by the Collector who had no authority it is not
amere irregularity and the sale cannot be regarded as a sale law-
fully held under the Act. There is no provision in the Estates
Land Act which i8 similar to O. 21, r. 90, Civil Procedure Code,
which says that a sale shall not be set aside as the result of ir-
regularity or fraud unless the applicant has sustained substantial
injury as the result. ;

40 1L.W. 535, referred to.

N. S. Rangaswami diyangar for Appellants,
K. Venkateswaran for Respondents,

K, S,
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[F.B.] .
The:Cliief‘ Justice, Pandrang Row, C. R. P. No. 267 of 1936.

Abdur Rahman, Krishnoswami .

Atyangar and Patanjali Sastrs, JJ.
6th October, 1939,

Court-Fees Aet (VII of 1870); Art. 17-B of Sch. Il and 5.7
(iv) (b)—Swuit for partition under Hindu Low mzjmgmng debis
and dlienations—Proper couri-fee.

In a suit for partition by a member of a joint Hindu family
the only provision in the Court-Fees Act which is applicable is
Art. 17-B of Sch. IT and not S. 7 () (b).

21 M.1.J. 21 (majority view), overruled.

Case-law discussed.

Where in the suit the plaintiff is asking for possession of his
ghare in the estate to be calculated after certain transactions have
been set aside it is necessary for the plaintiff to stamp his relief in
accordance with the provxsxons of S. 7 (v). In respect of decrees
passed against the plaintiff in suits in which he had been o somine
impleaded as a party it is plain he must pay the fee prescribed by
. S.7 (#v) (a); where the plaintiff impleads several creditors -asking
for a declaration in respect of each of the transactions impugned
and he was not e0 nomine a party to them he cannot be called upon
to pay any additional fee.

V. V. Srinivasa . Aiyangar-for S. Ramanujachoriar a.nd V.R.
Venugopalan for Petitioners.

The Governent Pleader (B. Sstarama Rao), T. S. Venkato-
rama Aiyaer, K.R. Rangaswams Aiyangar, R, Rajagopala Asyangar,
S. Venkatesan and R. Viswanasthan for Respondent,

K. S. ' _ '

Wadsworth, J. ' ' S. A. No. 673 of 1936.
13th October, 1939.

Hindu Low—Marriage with girl, not o mrgm——Vahdtty

According to ordinary practice Hindus of the higher caste
married virging, but if a Hindu chose to marry a girl who was not
a virgin or whom he knew not to be a virgin, he could not use that
fact as a ground for treating the marriage null dnd void.

P, Govinda Menon for Appellant.

S. Venkatachala Sastri for Respondent.,

K5
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The Chief Justice and™ . 0. S, A..No. 30'of 1938.
Kunhi Raman, J. _— o
4th September, 1939, .~ - ‘

Equitable mortgage—Title deeds handed over 4 or 5 daoys
before advance of loan—Letter of collateral security on date of
loan- mdencmg depo.nt—-When madfm.fs;ble for wani of rrgutra—
1o, N

“A mémorandum of equitable mortgage by deposxt of title deeds.
(txtle deeds having been handed over previously to mortgageé for’
inspection and retained by him as security for loan advanced later):
stated :—“On executing a pronote to you this date, Rs. 1,900 has
been received in cash from you. For this sutn T have kept with
you as security house . . . Madras, and the original title deeds
relating to .the property. At the time when I discharge the afore-
said bond, I shall take back this letter as well as the aforesaid title.
deeds.. To¢ this effect have I .executed thxs collateral Ietter with
consent.”’ .

Held, the memorandum constltuted the bargam between the
parties and operated tp declare the rights.of the mortgagees in the
property. It falls within S. 17 of the Registration Act 4nd rot
haying been registered cannot be admitted in evidence. - ‘

N. K. Mohanarangam Pdlcu for Appcllamt

K. Narasimha Aiyar, T. V. Subramania Aiyar, Oﬂicwli
Assignce. of Madras, Srinivasa Raghwvan and Thtyagarajan for,
Respondents .

..K.S. - —— o
K1 whi Raman, I, C. R. P. No. 968 of 1938."
21st September, 1939, - - ’

" Madras Agriculturists Rehef Act (IV of 1938), S. 19=Decree.
against assets of the husband in the hands of the wtdow~Apphca-’
tion by the widow to scale down the debts—Competency of.

" Where a widow apphed under S. 19 of the Madras: A.gm:ultu-
rists Relief Act for scaling down of the decree which was passed -
against the assets of the deceased husband in her hands, on objection
that inasmuch as there was no personal decree a.g:unst her she was .
ngt a’ 3udgment~dcbtor entitled to apply under the Act o

" . Held, she was a judgment-debtor within the’ meaning of the
sectlon and as such entitled'to apply. ° ) ) , ;

- (1938) 2 M. L.7. 1068 rchedOn T
A. Lakshmayya for. Petitioner, ' ” R
K. Venkateswaran for V. V: Chowdhury for Respondcnt
K. C. ——
N.R, G



. Wadsworth,J. . . A, A. O. No. 199 of 1933.
22nd September, 1939,

Madras Estates Land Act (I of 1908), S. 151 (2) (as
amended)—Suit for injunction against trespasser—If lies in
Revenue Court,

The only type of injunction which the Revenue Court is
empowered to grant under the Estates Land Act is that specified in
S. 151(2), that is; an injunction restraining an occupancy ryot from
impairing the agricultural value of the land. The section has no
application to a suit for injunction against an alleged trespasser.

T. S. Narasinga Rao for Appellant.

Kasturi Seshagini Rao for Respondent.

K. S.

Wadsworth, J. S. A. No. 70 of 1936.
28th Septembef, 1939.

Tranusfer of Property Act (IV of 1882), S. 119 (as before
the amendment)—Exchange of land—Part of the land subject to
mortgage—Dispossession by purchaser in sale in execution of
snortgage decree—Claim for return of origimal property from the
other party. .

"Where a part of the properties given to the plaintiff in
exchange (before amendment of Transfer of Property Act) were
subject to a prior mortgage and inthe sale in execution of the
decree on the mortgage a third person who purchased the property
dispossessed the plaintiff (after amendment) the plaintiff claimed
the return of the property given by him expressing willingness to
surrender the balance of the properties in his possession.

Held, the transferee from the defendant was bound to give
back the land to the plamtlﬁ if the property given in excha.nge
was lost to the plaintiff. :

I. L. R. 42 Mad. 690, followed.

. IL.L.R.46 All. 359, A. 1. R. 1934Lah 934andAIR 1934
Nag. 610, not approved. .
The contract of exchange must be deemed to have as an implied
term the provision of law governing the contract at that time and
the plaintiff must be deemed to have acquired a right to work out -
his remedy- of restoration as against the transferor and those
claiming under him in the contingency of his being dispossessed at
some future date. Transfer of Property Act, S. 119 (bcfore the
amendment) will govern the case.

V. Ramaswami Aiyor and R S undaralmgam for Appellant

V. V. Ramadurai for Respondent.

K.S. B RN
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‘Wadsworth, J. ~ S. A. No. 207 of 1936.
29th September, 1939.

* Madras Survey and Boundaries Act (VIII of 1923),S. 14—
Suit by ryot—If precluded by prior decision between adjacent
landiords. _

Where the dispute regarding boundary has been determined
‘only on a contest between the proprietors of the two_adjacent
villages, the ryots have a right to reopen the matter by means of a
suit prescribed under S. 14,

K. Rajah Aiyar and R. Krishnaswami Asyangar for Appel-
lant.

V. Ramaswami Aiyar for Respondents,

K. S. ]

Wadsworth, J. S. A. No. 344 of 1936.

3rd October, 1939.

Madras Swrvey and Boundaries Act (VIII of 1923), §. 13—
Notification in respect of Boundary laid before Aci—Effect.

In a suit to establish plaintiffs, right to a piece of land in the
possession of her neighbour the defendant, ohjection was taken
that the matter was concluded by the demarcation' of the boundary
under the Madras Survey and Boundaries Act of 1923 which was
notified on 28th February, 1929,

Held, the final notification under S. 13 of the Act of 1923
would be valid and would bring into operation that limitation pro-
visions of S. 14 and the plaintiff not having filed the suit within
3 years to dispute the correctness of the boundary so laid down is
‘barred from bringing her suit thereafter.

K. Bhimasankaram for Appellant,

Ch. Raghava Rao for Respondent,

K. S. .
Wadsworth, J. S. A. No. 915 of 1935.

10th Qctober, 1939,

Civil Procedure Code (V of 1908), S. 92 and O. 1, r. 8—Suit
against trustees by some members of community for declaration
that property is trust property and for inmjunction restrammg
Trustees from ireating it otherwise—If suil falls within S. 92, Civil
Procedure Code—Failure to adopt procedwe under O. 1, 7. 8—
Effect.

Where all that the plaintffs seek is a declaration Lhat the sult
property i8 trust property and for the consequentxal injunction to
prevent the trustees from treating it otherwise, the suit cannat be
said to fall within 5. 92 of the Civil Progedure Code. - @ ".i.-.-o3
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‘Where the plaintiffs seek to asserl no personal or individual
rights which they share with others and they are seeking to assert
for the community as a whole rights enjoyed jointly by that com-
‘munity, the proper procedure is laid down in O. 1, r. 8, Civil
Procedure Code. If the plaintiffs in spite of objection taken took
the risk of refusing to adopt that procedure they cannot complain,
if the. Court rejects the suit for failure to implead all thosq on
.whose behalf the relief is sought. The fact thatone plaintiff is the
son of a decéased trustee gives him no special rights in- the absence
~of evidence that the trusteeship is hereditary. The fact that some
of the other plaintiffs were amongst the members of the comimunity
who established the trust will not put them in any betier position
than those others who ‘may be numerous who shared in the founda-
tion. : '

K. V. Sesha Aiyangar for Appellants.
J. Subbuswami for Respondents.
K. S.

.- Wadsworth, J. . S. A, No. 612 of.1936.
llth Qciober, 1939,
- -Estappel—MDﬂgag&e orally representmg that be has rcleased
‘proparty from mortgage—-Purchase on faith of representation—
Mortgagee estoppsd from saying rcleast inadmissible for lack of
‘regmratton
. Where a purchaser who is a-stranger to thc mortgage sccks {o
:prove that there-was a.representation made by the mortgagee to
.the effect that the properties-had been released and that by virtue
of that representation he was induced to take the sale, the person
who made the representation is barred from enforcing the mortgage
which he represented to have been rescinded, the estoppel does not
depend upon the fact or validity of the release and the case is not
one of estoppel against the statute. The cstoppel agaxnst the
.morstgagee is.valid..
K. Rajah Asyar and K. Subramaniam for Appellant
”T K. Sundararaman for Rcspondent ' ’

K. S . o : .
T . : L
R Wad.rworth J - S. A. No. 1041 of 1937.
o 11th -October, 1939,

Madras Estates Land Act (I of 1908) S. 112—Sale un-def-—
1Earson interested in - land- but mot registered pmtadar——-Rtght to

.....

ABring.swit:in Givil Caurt to declare sale invalid..

ad k ’]?here mnothmg eithér in the Estates La.ud Act or undcr the
general law ta-prévent any. petsor who has.an'intetest in the: land
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‘which is adversely affected by a sale (under S.112 of the-Madras
‘Estates Land Act) from challenging that sale in the ordmary Cxwl
Courts and protecting his mterest.

¢ 23 LW, 149, relied on.

. T.R.Venkatarama Sastri, K. Rajah Aiyar and K, Muthu-
swami Aiyar for Appellants.”

V. Ramaswami Aiyar and K. S. Romamurthi for Respondent
K.S. —

Mockett, J. - © C.RP. No, 44 of 1939,
13th October, 1939,

Civil Procedure Code (V of 1908), S 151-—5‘mt and decree

on first mortgage only when there were other mortgages in favosur
of plaintiff —Contravention of Transfer of Property Act, S, 67-4
Decree if ‘can be set aside and 'suit if can be resuscitated ‘and
:emodelled under S. 151, Civil Procedure Code.
" .Abank filed a suit againsta mor‘cgagor on the first mortgage
only and obtained a decree in ignorance of the introduction of
S. 67-A by the amendicent of Transfer of Property Act. In an
application under S. 151 of the Civil Procedure Code to set aside
the decree and amend the suit in the ends of justice,

Held, S. 151, Civil Procedure Code, cannot, be used. for the
‘purpose of setting aside a decree and resuscitating and rcmodclhng
a suit because those advmmg the parties had been unaware of the
~Iaw co -

- T. K. Subramania Pdlat for Pet1t1oncr
V. Rajagopalachari.and S. 4. P. -Alvaras for Respondent
K. S.

Bsrn and Stodart, JT.  A.A.O. Nos.' 100 and 101 of 1939.
13th October, 1939. T

T~ Companw:——-L&qmdatwn—-—Cowt gﬂnng permission to hq_mda—
tor 1o séll properhe.r and sanctioning o coniract of sale’ and com-
promise of two susts in.another Court-—-lf sanciion cam be revoked.

In liquidation proceedings the District Court gave the Official
Liquidator a general permission to sell the properties (provided
that a certain price wad obtained) and also expressly. sanctioned
the contract of sale entered into by the Official Liquidator, for.a
Sum -considerably in excess of .the stipulated price. Theé Court
further sanctioned the compromise of two suits in another Court
between the purchaser and the company. The creditor on whose
petition the winding 1ip was ordered dpplied for the revocation of
these orders and the District Judge granted the.application..”. .".

°T
[
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Held, the District Judge had no power to revoke the sanction
he had given for the sale of the properties and compromise of the
suits,

24 L.W. 35, distinguished and on the merits also held the
sanction ought not to have been revoked.

The Advocate-General (Sir A. Krishnaswams Azyar) and
D. R. Krishna Rao for Appellant.

K. Rajoh Aiyor and K. Kameswra Rao for Respondent.

K. S. —_— L

_ Krishnaswami Adiyangar, J. C. R. . No. 1427 of 1936.

16th October, 1939.

Small Cause Courts—Judgments—Necessity for setting out
the points for determination and the decision arrived at,

Although a judgment of a Court of Small Causes may be
summaty (according to O, 20,r.4 and O.18, r. 13, Civil Pro-
cedure Code) still the statute insists upon the points for determina-
tion 1o be set forth and the decision arrived at thereon recorded.
If a judgment falls short of even this minimum requirement it is
no judgment at all.

* K.V. Ramachandra Aiyar for PetlthIlBI‘
Respondent not rcpresented :
K. S. — ’
Wadsworth, J. = .~ S. A. No. 700 of 1936.
18th October, 1939. : “ :

Civil Procedurc Code (V of 1908), 0.21, rr. 100, 103—
Previous claim proceedings ending by abandonment by the claimant
during investigation—Court ordering ‘not pressed dismissed no
costs'—If such an order would bar a suit filed 10 establish title.

Plaintiff on a former occasion intervened in delivery proceed-
ipgs in a suit'in the sub-Court and claimed redelivery under O. 21,
r. 100, Civil Procedure Code. The application went on and some
evidence taken for the claimant. Ullimately the claimant prayed
for dismissal of the claim proceedings stating that the petition was
not pressed and should be dismissed without costs. The .Court
‘dismissed it without costs. This was during the investigation of
the claim. Within one year, plaintiff filed a regular suit in the
District Munsiff’s Court to set aside the order in the claim pro-
‘ceedings and to'declare his title and give him possession. The suit
was decreed, and on appeal the sub-judge held that the order in
the claim proceedings was a consent adverse order and no suit
would"lié on the regular side to set asxde a consent order and chs—
‘missed the suit. .

Held, that & suit hke this was not barred. Case-law CODSldEﬂ-
ed. Scope of aguit under r. 103 disqussed. '
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A.LR. 1925 Mad. 265, 110 I.C. 511 and A.L.R. 1935 Mad. 544;
referred to. .

K. G. Srinivasa Aiyar for Appellant.

M. S. Vythianathe Aiyar for A. V. Narayanaswams Asyar for
Respondent.

K. C -

Horwill, J. C. R. P. No. 1180 of 1939.
19th October, 1939, :

Fatal Accidents Act (XIII of 1855), S. 3—Frame of plaint
for compensation by dependants, -

Any suit under Fatal Accidents Act must be in a rcprescntatwe
character on behalf of the persons dependant on the decéased.
But it is not necessary that every person who may claim some
right to compensation should be made a party to the plaint. It
suffices if one person’brings the suit provided that he or she states
in the plaint the names of the persons on whose behalf the smt is
brought:

V. T. Rangaswami Aiyangar for Petitioner.

S. Balasingam Satya Nadar and N. C. Ramgaswami for
Respondent.

K. S. —_—

Horwill, J. C. R. P. No. 1069 of 1937.

19th October, 1939. s
*  Madras Estates Land Act (amending Act XVIII of 1936)—
Suitin Court having jurisdiction before the Adct—Jurisdiction if:
lost by reason of the Act.

In a suit for rent in the Civil Court issues were framed and on
a Civil Revision Petition which was allowed it was remanded for
fresh disposal. The defendants then took the objection in an
additional written statement that the Court had no jurisdiction by.
virtue of Act XVIII of 1936 under which the Court having juris-
diction would be a Revenue Court.

H:ld the Civil Court ceased to have jurisdiction after the
pssing of the Act and when it was brought to the notice of the
Court it was bound to stop the case and return the plaint.

(1938) 1 M.I..J. 206 and (1937) 2 M. L] 573, followed,

C. Roma Rao for Petitioner.

K. Bhimasankaram {or Respondent,

R

K. S.
Lakshmana Rao, J. Crl. R. C. No. 464 of 1969
20th October, 1939, - .. - Crl. R. P. No. 433—of 1939.

Cattle Trespass Act (I of 1871), 5. 20—Complaint under Act
made out of time—If to be considered to have been made on previ-
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o%s day because it was @ holiday—General Clauses Act, .S, 10-~If
applicable.

Where the seizure of the cattle was on 15th Septembcr; 1938
and the -complaint’ under Cattle Trespass Act (I of 1871), S. 20
was made on 26th September, 1938,

Held, S. 10 of the General Clduses Act, 1897, is not applicable
to ‘Acts passed before 1887 and the complaint cannot be considered
to have been made on 25th September, 1938, because it wasa
holiday.” -The complaint was thérefore out of, time and it wzn
stand dismissed against all the accused. C .

" V- Rangachari for Petitioner.

The Public Pro.recutor (V. L. Ethiraj) for'the Crown., -~ ™=

K.S. .
_Patan]alt Sastri, J. . ) . S. A. No. 232 of 1936
3rd November, 1939, ’ :

.Transfer of Property Act (IV 0f 1882), ' 108 (g)—Sub-lease
of remainder of term of lcase«lf an assignment of lease or a
sublease—Payment-by sub-dessee . of a charge-holder—If. enmled
to deduction—Agricultural lease—lf Transfer of Property Actf

applicable. .
.- A-lessee R sued¥ his~ sub lessee for arrears of rent due on
the basis of the sub-lease granted by him. - - - N

N claimed-deduction of the amount paid by him to a mamten-
ance charge-hqlder whose amounts had fallen into arrears. -

. He also pleaded that the sub-lease being of the entire re31due
of the term the sub- lea.se was in the nature of an assugnment of
lease, - ) -

(a) Heéld, that the principle of Enghsh law regardmg sub-
lease of the redidue of the term would not apply to Indla ;

I.L.R. 57 Cal. 1176 (P.C.), -followed; L

() that under the covenant for quiet en;oymcut the lessce
was liable to see that the charge was paid and hence under S. 108
tg) of the Tratisfer of Property Act the sub- Iessee would be
entitled to the deduction claimed.

40 L.W- 545, followed.

(¢) that though the Transfer of Property Act cannot in
terms apply to agricultural-lcases its principle was applicableto the
V"-,ILR 42 Mad. 654, -followed. Co

7. E. Rasabhadrachariar for Appellant. ¢

M. Murdgappa Chéttsaf for Respoﬂdcnt TN

sV.V. . -

Lrd
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Wadsworth, J., on difference A. A. O. No. 275 of 1936.
-of opinion beiween Burn and '
Stodart, JJ.
15th September, 1939.

Civil Procedure Code (V of 1908), S. 144—Reversal of decree
for possession of immovable property—Amosunis drawn by poriy
in possession—Remedy of appellant by way of restitution—Proper
‘procedure.

Plaintiff sued to recover an estate as the son of the last holder
of the estate. Suit was decreed by the Subordinate Judge. But
plaintiff’s claim for mesne profits both before and after suit till the
date of delivery was disallowed. Both plaintiff and defendant
appealed to the High Court. Pending disposal of appeal a receiver
was appointed and he toock possession. The High Court allowed
the defendant’s appeal and dismissed the suit. Pending an appeal
to Privy Council the defendant was handed over possession on
furnishing security. Plaintiff’s appeal to the Privy Council was
successful and judgment of the Subordinate Judge was restored
and defendant was ordered to pay costs of the plaintiff both in the
High Court and the Privy Council.

Plaintiff executed the decree restored by the Order in Council
and got possession of the estate. Then the plaintiff put in a peti-
tion for restitution and impleaded the defendant’s widow and legal
representatives and also the sureties who had executed the security
bonds in the High Court and claimed (1) the restoration of
amounts drawn as allowances by the widow, (2) restoration of
amounts wrongly appropriated by the defendants, (3) return of
records and accounts from the receiver to the plaintiff, and (4)
that the sureties might be ordered to pay the plaintiff the sums
covered by their security bonds.

The appeal came on before Burs and Stodart, JJ., and prayers
1 and 3 were not pressed. Burn, J., was of opinion that in proceed-
ings under S. 144 no order for restitution can be made against
sureties, though there is no objection to their being made parties in
such proceedings.

As to restoration of amounts drawn and for mesne profils
Burn, J., was of the opinion that the proper remedy lay in a suit
for accounts and mot in an application by way of restitution.
Stodart, J., however was of opinion that the plaintiff could recover
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under S. 144, Civil Procedure Code, the sums which the defe—:n-
dant received as profits of the estate during the time she was in
possession under the decree which has been reversed.

Owing to the difference of opinion on the question of appli-
cability of S. 144, Civil Procedure Code, and the liability of
defendant to make restitution the case was laid before Wadsworth,
J., who'held agreeing with Stodart, J., that S. 114, Civil Procedure
Code, was applicable and the case is covered by the decision in I.
L.R. 7 Pat. 319, and that the plaintiff is entitled to claim restitution
of any profits realised by the defendant’s legal representative which
can be called properly consequential upon the wrong decree, unless
the defendant’s legal representative is entitled to resist the claim
either by showing that she has a superior claim to those profits or
by showing that the plaintiff’s claim is barred by reason of the
failure to establish his right to future profits in the trial Court."

As to the extent of the liability of the defendant’s legal repre-
senlatives, held, that the parties are to be put in the position which
they would have occupied had it not been that a wrong decree had
been pa.ssed The correct procedure is to award the successful

party restitution in the shape of any profits Wrongly received
under the erroneous decree or as a direct consequence thereof.
There i8 nq bar to the plaintiff’s claim by reason of his failure to
get a decree for future mesne profits before the trial Court.

"No relief was granted against the sureties.
. B. Jagannadha Das for Appellant.
B.V. Ramcmm‘a:u for Respondexrt.
KS. .

Tha bh-ief-justice and ‘ B _ o
Kn'shna:wami Asyangar, J. C. R. P. No. 1292 of 1936.
11tk October, 1939 - .

Provincial Small Camz Court: Agt (IX of 15’87) Art. 31 of
Sch.. [I—Swuit by.agent.for recovery.of balance due from pn_nmgql
—If suit for accounts—ITurisdiction of Small Cause Courts.

--The agent of a stamam sued his principal for a balapce of
Rs. 189-9-9 as due to him. His case was that after taking into
accounts what he had collected .by way of rent and what he had
expended and the salary due to-him the defendant was liable for the
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Wadsworth, 1. . A. A, 0. No.275 of 1936.
15th September, 1939,

Civil Procedure Code (V of 1908), S. 144—Reversal of decree
for possession of immovable properiy—Amounis drawn by party
in possession—Remedy of appellant—If by restitution or suit for
accounts. o

Plaintiff sued to recover an estate as the son of the last holder
of the estate, Suit was decreed by Subordinate Judge. But plain-
tiff’s claim for mesne profits both before and after suit till the date
of delivery was disallowed. Both plaintiff and defendant appealed
to the High Court. Pendiny disposal of appeal a receiver was
appointed and he took possession. The High Court allowed the
defendant’s appeal and dismissed the suit. Fending-an appeal to
Privy Council the defendant was handed over possession on
furnishing security, Plaintiff’s appeal to the Frivy Council was
successful and judgment of the Subordinate Judge was restored
and defendant was ordered to pay costs of the plaintiff both in the
ngh Court and the Privy Council.

‘Plaintiff executed the decree restored by the Order in Couiicil
and got possession of the estate, Then the plaintiff pul na
petlition for restitution and impleaded the defendant’s widow and
legal reprcsentativcs and also the sureties who had executed the
security bonds in the High Court and claimed rcstorallon of
amounts drawn as allowances by the respondent.

Held, that the remedy of the plaintiff lay in a suit for accounts
and mesne profits and not in an application by way of restitution.

B. Jagannadha Das for Appellant.

B. V. Ramanarasu for Respondeat.

K. S. . .
Wadsworth, J. S. A. Nos.995 and 996 of 1932 and
25th September, 1939, C. M, Ps. Nos. 595 and 597 of 1939.

Transferof Property Act (IV of 1882), §. 84—Case governed
by act before amendment—IWithdrawal of amount deposited by
mortgagor—Liability for interest after withdrawal,

In @ mortgage governed by the Act before amendment,
there was a deposit, a refusal to accept that deposit, a
withdrawal by the plaintiffs and attachment of part of this sum
withdrawn by the creditors of the mortgagor plaintiffs. The
mere fact that the plaintiffs withdrew the deposit when ‘thé
mortgagees refused to accept it, will not raise a presumption that
the plaintiffs ceased to be ready and willing to pay the amount due
on the mortgage. In such circumstances interest ceases to run with

reference to the termsg of S. 84 of the Transfer of Property-Acts.
N.R.C.
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- Vi Ramadoss and K. Sbba Rao for Appellants. -

Ch. Raghavs Rao, S. Ramamoorthy and K. Someswara Rao
for Respondents.

K. S. _— e

Wadsworth, J. A. A. O.No. 349 of 1936.

2nd October, 1939. ’

Hindu Law —Maintenance —Permanenily kept concibine
though childless—If entitled to maintenance. ’

A permanently kept concubine of a Hindu may be enutled to -
mamtenance even though she is childless.

Spenccr, J.s obiter dictwm in L.L.R. 48 Mad. 8053, not followed.

.10 B.H.C.R. 381, discussed.

I. L. R. 50 Bom. 604, referred.

- K. Kameswara Rao and B, S. Ramachandrudu for Appellant:

P. Somasundaram for Respondent.

K. S. — ,
Patanjali Sastri, 7. S. A. No. 605 of 1936.
10th October, 1939.

Madras Estates Land Act (I of 1908), S. 125——Martgage
executed after passing of Act to pay off mortgage created before
the Act—If mortgage created before Act by reason of right of
subrogation,

It will be stretching the language of S. 125 far too much to
hold that by reason of a right of subrogation arising out of ita
mortgage should be deemed to be an encumbrance created before
the passing of the Act, although in fact it was executed subscquent
to the Act.

46 M.L.J. 380, applied.

Ch. Rdg?mvd Rao for Appellant.

" K.'Krishhamurthi for Respondent

K. S. |

The Chief Justice and
Krishnaswams Aiyangar, J. C.R. P. No. 1292 of 1936.

11th October, 1939.

Provmcml Small Cause Courts Act (IX of 1887), Art, 31 of
Sch. I[-—.S‘mt by ageni for recovery of balance due from principal
—If swuit for accounts—Jurisdiction of Small Cause Courts.

. . The agent of a stanam sued his principal for a balance of
Rs 189-9-9 as due to him. His case was that after taking into
accounts what he had collected by way of rent and what he had
expended and the salary due to him the defendant was liable-for the
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amount. Defendant objected to the jurisdiction of the Small Cause
Court on the ground that it was a suit for an account within the
meaning of Art, 31 of the Secand Schedule of the Provincial Small
Cause Courts Act, 1887.

Held, it was not a suit for an accouut and the District MUHSlf
had jurisdiction.

LL.R. 28 Mad. 394, 24 M. LJ 693 and (1938) 2 MLJ 112,
relied on.

(1938) 2 M.L.]. 76, dlsapproved

P. Govinda Menon for Petitioner.

D. 4. Krishna Variar for Respondent.
K. S. '

Patanjali Sastri, J. S. A. No. 696 of 1935.
13th October, 1939.

Parinership—Adsudication of ali the partuers 4molvents——1f
dissolves partnership—-Subsequent anmulinent—If revives. the
porinership—Borrowing by ome partmer after dissolution—How
for binding on others.

When all the partners are adjudged msolvents the partnersth
must be deemed to have been dissolved and the managing partner
had no authority to pledge the credit of other partners by executing
promigsory notes in the firm name so as to make them personally
liable even though the borrowing was for the purpose of discharg-
ing a binding partnership debt. The annulment of the adjudication
could not in law have the effect of reviving the partnership.

C. K. Viswanatha Aiyar for Appellants,

O.T.G.Nambiar and 4. Achuthan Nambiar for Respondents,

K.S.
Krishnaswams Aiyangar, J. C. R. P, No, 1334 of 1936.

16th October, 1939,

Provincial Insolvency Act (V of 1920), S. 53—Sale set aside
—Question as to payment of items of connderat:on——-How
determined.

When once the sale is set aside under S. 53 of the Act the
question as to whether the alienee has or has not paid the items of
consideration which he claims to have paid has to be determined
independently of the validity of the alienation itself.

P. C. Parthasaraihi Aiyangar, N, Romuswami Atyangar and
S. V. Venugopalachari for Petitioner.

K. R. Vepa for Respondent.
K.S.
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Horwill, J. ) ‘ C. R. P. No. 1570 of 1936.
17th October, 1939,

Madras Land Revemue Assessment Act (I of 1908)—Swuit for
contribution for pcishcush paid after the portion of estate has
passed inlo other hands—Suit if lies in Civil Court.

_ Though the Act deprives the parties from recourse to Civil
Courts with regard to the amount fixed for peishcush there is
nothing in this Act or Rent Recovery Act which prevents a party
coming to a Civil Court for contribution for peishcush paid after
a portion of the estate has passed into other hands. S. 41 of the
Small Cause Courts Act is no bar to the suit either. |

K. Rajo Aiyar and S. Rajagopalachari for Petitioner.

K.S. Ramabhadra Aiyar for Respondent.

K. S.

Horwill, J. -C. R. P. No. 1592 of 1938.

17th October, 1939,

Practice—Question as to court-fee—Decision by Court on
© admission of plaint-—Defendant again raising question as to cosrt-
fee—If Court precluded from reconsidering the decision.

Where the Court has already decided the question of court-
fee, the Courl is precluded from reconsidering the matter on a
‘preliminary issue raised by the defendant later.

69 M.L.J. 479 and I.L.R. 1937 Mad. 325, relied on,

The only reason why a Court should consider the valuation of
a suit are (1) for the purpose of ascertaining the proper court-fee
and (2) to determine whether it has jurisdiction to try the suit.
K. G. Srintvasa Aiyar for Petjtioner.
T. V.Ramanatha Asiyar for Respondent.
K. S.

Patanjali Sastri, J, S. A. No. 550 of 1926,
17th October, 1939.

Transfer of Property Act (IV of 1882),-Ss. 76 awnd 77—
Usufructuary morigage of kushikanom rights—Morigagee mot
paying rents—Decree for rent umenforceable by lapse of time—
Unpaid reni—How to be adjusted.

There was a usufructuary mortgage of kuzhikanom rights.
‘The mortgage provided that out of the rents and profits
the rent payable to the jewms should be paid every year and
‘the balance should be appropriated in lieu of interest on
the principal. The rent fell into arrears and the jesmi obtained a
decree for possession with rents due. The decree was not executed
and became unenforceable owing to lapse of time. In a suit by the
successor in interest of the mortgagor,
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Held, that the mortgagor is entitled to claim an adjustmentof
the unpaid rents due to the jemms against the mortgage amonnt.

57 M.L.J. 800, relied on.

Case-law discussed.

C.S. Krishnamurthi Aiyar for Appellant,

K. P. Ramakrishna Asyar for Respondent.

K. S. et e

Mockett, J. C. R. . No. 246 of 1938.
20th October, 1939.

Civil Procedure Code (V of 1908) O.21, r. 90 (proviso)—

Power to call upon applicant ia furnish security—When to be
exercised.

The word “Admission” conveys that point of time when an

application or suit as the case may De is received into Court and
accepted for decision and that stage is when notice is given to the
opposite side.
i The Court is responsible for executing its decrees and the
framers of the provisc had in mind the discretion in the Court to
pass such orders as it thinks fit for the protection of the decree-
holder but the wording of the proviso specifically excluded the
right of a decree-holder to apply to the Court for such orders.
The power of the Court to call upon the applicant to furnish
security is confincd to the time anterior to admitting the application
to set aside the sale.

A.1.R. 1939 Pat. 248 (I'.B.), referred to.

P, Somasundaram for Petitioner.

V. Govindarajachari for Respondent.

K.S.

The Chief Justice and S. A. No. 23 of 1936.

Krishnaswams Aiyangar, J.
20th October, 1939. ’

Madras Estates Land Act (I of 1908), S's. 112, 116 and 117
and O. 21, r. 90, Civil Procedure Code—Sub-Collector drowing up
proclamation of sale amd causing it to be affised —Appointment
of selling officer and himself fixing date of sele—Irregularity or
illegality—Shall appoint’—Mandatory or directory—Sale illegal
and void. .

Where under the provisions of the Estales Land Act the
Sub-Collector was required to appoint a selling officer for selling a
holding for arrears of rent, whose duly it was to draw up the pro-
clamation of sale, affix it and fix a date of sale, the Sub-Collector
himself drew up the proclamation of sale, had it affixed by a
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process-sciver but later appointed a selling officer and hlmself
fixed the date of sale.

Held, that there had not been conipliance with the mandatory
provisions of the Act and as such the sale was null and void. The
sale was not an irregularity but an illegality and that the acts of
the Sub-Collector were without jurisdiction and that injury would
result if the sale wére allowed to stand.

(1877) L.R. 2 P.D. 203, referred to.

30 L.J.Ch.379 at 380 ; Observations in Maxwell's Interpretation
of Statutes (8th Edition), p. 321 and 40.L.W, 535, relied on.
' B. Sitarama Rao for N. S. Roangaswami Aiyangar for
Appellants.

Ch. Raghavs Rao and K. Venkaieswaran for Respondent

K.C..

Horwill, J. C. R. P. No. 605 of 1938.
20th October, 1939, -

" Practice—Plaintiff poor woman—Security for costs agaimsi—
Discretion to order,

It would be most unjust if a poor woman were prevented
from pursuing her suit (by being ordered -to furnish security for
“costs of defendant) merely because she happened to be in indigent
‘circumstances,

LL.R. 21 Cal. 832, relied on.

V. Ramaswoms, Aiyar and C. Somasundaram Chettiar for
Petitioner.

T. A. Ramaswami Reddy for Respondent.

K. S. o
. Horwll J.. C.R. P. No..88 of 1939,
24th October, 1939. .

Madras Agriculturists Relief Act (IV of 1938), S. 20—
Property sold in execution and satisfaction entered—Delivery of
property io purchaser—If can be stayed.,

-

Mercly because full satisfaction has been entered it docs not
‘mean that execution is at an end. If the property purchased by
the decree-holder has not been delivercd to him then execution is
not at an end and S. 20 of Act IV of 1938 cantherefore be applied
to stay a dehvery of possession.

K. Ramamurthi and K. Someswara Rao for Petmoner.

T. Satyanarayana for Respondent.
;K. S
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© Stodart, J.. C. R. P. No. 963 of - 1939. ..

24th October, 1939. .
Madras Agriculturists Relief Act (I1V of 1938), S. 8 (Expla-

nation)—Renewal of moridage in favour of different persons-

successively—If last of such mortgagee “same creditor.” )

" There were three successive mortgages each in renewal of the
one before, The mortgagees were in each case different, namely,"
the petitioner’s mother, the petitioner’s uncle and finally the peti-!
tioner to whom the money lent belonged.

Held, the interpretation of the expression “same creditor” to
include cases like this is notl ynreasonable.

T.K. S undararaman for Petitioner.
K,S, —

The Chief Justice and S. A, No. 125 of 1936
Krishnaswami Aiyongar, J. *
* 24th October, 1939.
« b

Mortgage — Construction — Clause “You will receive the
principal amount whether demanded by yot or paid by us”’—If s
personal covenant to pay.

In a mortgage the words ‘‘you will receive the principai
amount whether demanded by you or paid by us” clearly amounts
to a covenant to pay. - "

S. Rangachari for Appellant.

T.V. Ramanatha Aiyar and M. § eshachalapatlu for Reapon-
dents.

K.S. —_—
The Chief Justice and

Krishnaswomi Aiyongar, J. C. M. P.No. 2235 of 1939.
25th October, 1939.

Madras Debt Conciliation Act (XI of 1936), S. 10—Allowirg
creditor time for filing siatement of claim—Power of Board,

The Board gave time to a creditor to file his statement of dalm
required by S. 10. ’

v

Held, in view of proviso to S. i0 the Board has pov;'cr t9
extend the time for filing a statement of claim.

Ch: Raghava Rao for S. Sitarama Aiyar and S, ijamma
Asyar for Petitioners,
A. V. Viswanatha Sastrs for 1st Respondent

K.S.

"o
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Lakshmana Rao, J. Crl. App. No. 382 of 1939,
26th October, 1939,

Criminal Proced.re Code (V of 1898), S. 380—Magistrate to
whom proceedings submitted—If cdan set aside under S. 380
conviction recorded by referring Magistrate.

It is not open to the Magistrate to whom proceedings are, sub—
mitted under S. 380, Code of Criminal Procedure to set aside unde\r
that section the conviction recorded by the referring Magistrate.

I.L.R. 57 Mad. 85, followed.

G.-Balaparameswari Rao for Accused.

The Public Prosecutor (V. L. Ethiraj) for Appellant.

K. S. .
Lakshmana Rao, J. - - Cr. R. C. No. 879 of 1939,
26th October, 1939. Cr. R. P. No. 827 of 1939.
" Indian Penal Code (XLV of 1860), S. 175—Failure of defen-
dant in civil suit to produce certain records—Complaint under

Criminal Procedure Code, S. 482——Competency.
" After refusal by Court to sanction a complaint under §. 476 a

complaint under S. 482, Criminal Procedure Code, was filed for
failure by a defendant in a civil suit to produce certain documents.
Held, an offence under S. 1753, Indian Penal Code, cannot be
said to have'been committed in the view or presence of the District
Conrt and the complaint was not competent. '

I.L.R. 13 Mad. 24, referred.

D. A Krishna Vartar and M. C. Sridharan for Petitioner.

The Public Prosecwtor (V. L. Ethiraj) for the Crown.

K. S. .
" Kunhi Raman, J. C. R. P. No. 1212 of 1939.
27th October, 1939.

Ctvil Procedure Code (V of 1908), O. 37—Leave to defend—
When coud:ttom con be imposcd.

In an order granting leave to defend, if the order was not
made by consent it is necessary that the Court should apply its
mind’ to the facts disclosed in the affidavits filed before it and
arrive at the conclusion thal unconditional leave should not-be
granted to defend the.action.

A. Lakshmayya-for Petitioner,

. P. Samasundaram and P. Suryanarayana for Respondent,

K.S. —e
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i”enkataraimana Rao and App. No. 301 of 1936.
Kunhi Raman, JJ.
2nd October, 1939. .

Limitation Act (IX of 1908), S. 7—Hindu Low—Eldest
brother smanager of joint family—Capacity to give dischorge—
Effect on minor brothers right to sue—Presumpiion as to capacity
to give discharge.

When there is an eldest member of a family the presumption
is that under the Hindu Law he is the manager of the family. If
he is the manager, under S, 7 of the Limitation Act, discharge can
be given withoul the concurrence of the other mewmbers of the
family so far as the Madras Presidency is concerned.

Case-law referred to.

If anybody wants to displace the ordinary presumption that
the eldest member acted as the manager and he wasnot ina position
to give a valid discharge it is incumbent on that person to prove
the facts rebutting the said presumption.

I.L.R. 31 All 156, not approved.

P. V. Rojamannar and K. Subba Rao for Appellant.

P. Somasundaram for Respondent.

K. S. »

Wadsworth, J. S. A. No. 50 of 1936.
5th  October, 1939.

Transfer of Property Act (IV of 1882), S.3, Expl. 1—O0il
engine installed as part of o cinema—Security bond relating to—If
a transaction relating to immovable property.

The mere fact that the property in question was firmly but not

permanently attached to the premises and also the fact that the

registration department for its own purposes requires such a
transaction to be treated as a tramsaction relating to immovable
property will not affect the true nature of the transaction which
was one regarding a chattel.

So a security bond pledging an oil engine installed as part of a
cinema is not one relating to immovable property and explanation 1
to S. 3 of the Transfer of Property Acl does not apply.

T. K. Sundararaman for Appellant.

N. R. Govindachari for Respondent.

K.S. -
Pandrang Row and Venkata- O. S. A. Nos. 68 and 82 of 1937.

ramana Rao, JJ.
16th October, 1939.

Presidency Towns Imol'vency Act (111 of 1909), S. 46—
Father's debts—If provable in sow's m.rol'vency—Cred:tor.r in
respect of father's debts if entitled to priority,

N.R.C,

-
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The father's debt is provable in the insolvency of the son under
S. 46 of the Presidency Towns Insolvency Act. Neither during the
father’s lifetime nor after his death the son’s interest in the joint
family property can be said to be cliarged for the father’s debt. If,
a father’s creditor chooses to prove in the insolvency of the son as
a provable debt of the son he must submit himself to the provisions
of the Insolvency Act which does not recognise any priority in his
favour,

N.T.Shamanna for Appellant in O. S. A. No. 68 of 1937 and
Respondent in O. S. A. No. 82 of 1937. -

T. V. Ramigh for Respondent in O. S. A. No. 68 of 1937 and’
Appellant in O. S, A. No. 82 of 1937.

K. S.

Venkataramana Rao and Appeal No. 295 of 1936.
Kunhi Raman, JJ.
16th October, 1939,

Hindu Low—Widow—Maintenonce—Decree for, against joint
family—Subsequent partition—If a charge in circumstances neces-
sitating a modification of the decree.

® If when a member of an undivided family dies leaving him
surviving his widow and his sons and brothers her right to
maintenance is against the entire joint family composed of the sons
and brothers of ‘the husband. It may be that if she waits until a
partition takes place she may have a lesser right, that is, instead of
a right over those persons who take her husband’s share. But if
before partition is effected, she gets her right declared, defined and
reduced to a certainty by a decree of Court, her rights cannot be’
taken away by any subsequent partition effected among members
of the family. '

Case-law discussed.

- (1939) 2 M.L.J. 340 (F. B.), referred to and explained.

Where a widow has secured a charge on certain properties
the charge is not defeated by any subsequent transfer of the gaid
properties by the members of the family and she is entitled to
enforce the charge in the hands of the transferee. Partition would
. be a subsequent transfer and her charge is liable to be enforced in
respect: of the properties charged in whosesoever's hands the
properties may be,

V.S. Narasimhachari for Appellant.

.‘ D. R. Krishna Rao ai;d K, Umamaheswaram for Respondents,
K. S.
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The Chief Justice and S. A. No. 617 of 1938,
Krishnaswamsi Aiyangar, J.

'24th October, 1939.

Landlord and tenant—T enant taking water for second crop—
Liability to pay for it—Payment by temant of water cess to
Government-—Effect.

Where a tenant takes water for the second crop fmm the
estate tank the solum of which is vested in the landholder, the
tenant must pay for it. The fact that the Government water
flowed into the landholder’s tank did not mean that when the water
got there it remained Government water. It mingled with the
landlord’s water and must be deemed to be his. The right of
Government to levy water cess depends not upon the water belong-
ing to the Government but upon its coming from a source belonging
to the Government. Payment of water cess by tenant to Govern-
ment does not affect the liability to pay for the water to the
landholder.

P. N. Marthondam Pillai and C. Rangaswami Asyangar for
Appellant.

K. Swaminatha Aiyar for Respondent.

K. S. .-

The Chief Jusiice and C. R. P. No. 873 of 1939.
Krishnaswami Aiyangar, J. )

25th October, 1939.

Negotiable Instruments Act (XXVI of 1881), S. 9—Holder
in due course—Right against maker—Repayment by maker to
original payse—Effect.

Respondent executed a pronote in favour of the second
defendant. Respondent alleged that she repaid the amount two
days later. But the payee indorsed the note in favour of the
petitioner. The petitioner instituted a suit on the promissory note.

Held, the petitioner is entitled to sue and obtain a decree
against the maker of the note.

J. Krishnamurihi for Petitioner.

K. Venkatarama Raju for Respondent.

- K. S. ——e

Horwill, 1. S. A, No. 681 of 1936.
26th October, 1939.

Civil Procedure Code (V of 1908),S. 149—Pre:entanon of
appeal with deficit court-fees within time—Payment of deficit
later within time allowed for il-—-thfOJf?eChve effect to makc
presentation valid. .

+
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S. 149, Civil Procedure Code, permits the Court to allow the
appellant time to pay the deficit court-fee. The payment of the
deficit court-fee within the time allowed has retrospective effect
and is deemed to have been made at the time of the presentation.

P. Somasundaram for Appellants.

P. V. Vallsbhacharyulu and M.S. Ramachandra Rao for

Respondents.
K. S. —e
Lakshmana Rao, J. ' Crl. R. C. No. 899 of 1939.
27th October, 1939. Crl. R. P. No. 847 of 1939.

Criminal law—Practice—Joint Magisirate sanctioning pro-
secution—If con hear the appeal in that case—Procedure.

Where the prosecution of the petitioner was sanctioned by the
Joint Magistrate, the appeal in the case should not be heard by the
Joint Magistrate except with the permission of the Court to which
an appeal lies from his Court,

T. M, Venugopal Mudalior for Petitioner.

The Public Prose¢utar (V. L. Ethiraj) for the Crown,

K. S,

Horwill, J, S. A. No. 640 of 1936.
¢7th October, 1939.

Clubs and Associations—Suit by some mcmber: agamn‘ the
snstitution—When competent.

In an action by five members of an Association callcd “Ram
Mohan Roy Free Library and Reading Room Association” against
the members of the managing committee and a donor (who had
-given an-unconditional gift of a room erected above the original
premises) to restrain the defendants from affixing in the room.the
pame of the domor or any other name except that of the
Agsociation.

Held, the giving of a particular name cannot be in contraven-
‘tion of any rules of the Association. If the society as a whole does
not approve of the acts of its management,. it has power by sum-
moning a general meeting and passing a resolution to correct and
control the acts of the management.

It is only when an act is wltra vires the society that a member
is entitled to come to a Civil Court and have the Act declared to be
void.

Even a member of a club cannot sue the management be‘cause
it does some act which he disapproves provided of course he is not
personally damnified by expulsion or punmhment or by loss to
property of which he may be a joint owner. -
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S. Parthasarathi and V. K. Thiruvenkatachari for Appellant.
G. Lakshmanng and G. Chandrasekhara Sasiri for Respon-
‘dents. ’ ' : - T

" The Chicf Justice and C. M. P. No: 3042 of 1939,
Krishnaswams Aiyangar, J. -

30th October, 1939.

Madras Agricwliurists Relief Act (IV of 1938)-—-C0nst1tu~
tional validity—Leave to appeal to Federal Court of India.

On the application of one of the parties to the Full Bench
reference in Mada Nagarainam v. Puvvada Seshayya, .(1939) 1
M.L.J.272: I.L.R. (1939) Mad. 151 (F.B.), which held that the
Madras Agriculturists Relief Act was intra vires the powers of
the local legislature leave to appeal to the Federal Court of
India was granted. ' ’

D. Narasaraju for Petitioner.

The Adyocaie-General (Sir A. Krishnaswami Atyar) for
Respondent,

K. S, . —— . ‘

Horwill, J. S A. No. 611 of—1936.
31st October, 1939.

Co-operative Socisties Act (II of 1912)-—-Award by reg;,t,-ar

ot one loan—Sale in execution without mentioning another mort-
yage loan——-Eﬂ‘ect '
. A purchaser in sale in execulion of an award filed a suit for
declaration that the property purchased by him was free of encum-
brances as there was mo mention of encumbrances in the sale
proclamation.

Hell, there was no duty cast upon the co-operative somety to
reveal their mortgage and so there was no estoppel.

65 M.L.J. 317, referred to.

Ch. Raghava Rao for Appellants.

A. Bhujonga Rao for Respondent.

K.S. _ - :

Patanjali Sastri, J. .~ S.A No.5850f 1936,
31st October, 1939. :

Limitation—Mortgage swit—Application for final decree after
time.

The first respondent having obtained a preliminary mortgage
decree on 8th April, 1926, filed an application for the passing of
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the final decree for sale on 27th October, 1933. The appellant
-who had even before the institution of the mortgage suit attached
the same property in execution of his money decree and purchased
it in execution on 6th July, 1931, opposed the application as barred
by limitation. The respondent contended that as he was placed in
possession of the mortgaged property in pursuance of a private
sale frum the mortgagor in July, 1926, pending the'attachment in
execution of the appellant’s decree, his receipt of rents and profits
-of the property should be regarded as payments by the mortgagor
within the meaning of S. 20 (2), Limitation Act, so as to extend
the period of limitation each time such rents and proﬁts were
received.

Held, it cannot be said that the receipt of reats by the respon-
deni as the owner of the property under his purchase from the
judgment-debtor was a payment within the meaning of S. 20,

(1937) 2 M.1..J. 170 and 153 I.C. 462, applied.

35 C.L.J. 58 and A.I.R. 1938 Mad. 465, distinguished.

Held also, that the preliminary mortgage decree could not be
deemed to have been satisfied by the private purchase from the
mortgagor so as to stop the running of time,

I.L.R. 42 Mad. 61, applied.

' S. Ramachandra Aiyar for Appellant.
A. C. Sampath Aiyangar for Respondent.
K. S,
Stodart, J. S. A. No, 754 of 1936,
3rd November, 1939.

Hindu Law—Joint famdy—-Two brothers jointly trading but
separately appropriating his share of profits—Bequest by ome
brother of his property—Validity—Properiy originally derived by
brothers under will of maternal uncle-—Effect.

Though the properties are derived by two brothers under the
will of a maternal uncle, where they trade jointly but there was a
separate appropriation by each brother of his share of the profits
it is his separate property and a will by one brother bequeathing
his property to his wife is valid.

1.L.R. 28 Mad. 363, distinguished.

L.L.R. 23 Cal. 980, referred to.

Ch. Raghava Rao, M. V. Nagaramayys and K. Muthuswams
for Appellant.

V. Govindarajachari for Respondent,

- K.S.
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Lakshmana Rao, J. Crl. R, P. No. 576 of 1939.
3rd November, 1939.

Criminal Procedure Code (V of 1898), S.521—Defamatory
passage in book—Conviction #nder Indian Penal Code, S. 500—
Appropriate order for destruction and S. 521, Criminal Procedure
Code.

"The proper otrder under S. 521, Crimninal Procedure Code, for
destruction of defamatory passages contained in a publication aftet
a conviction under S. 500, Indian Penal Colie, is to direct deletion
of the defamatory passages by means of desiruction of those pages
only, but not the destruction of the publication in its entirety.

D. Suryaprakasa Rao for Petitioner.

K. Ramamurii and K. Someswara Rao for Respondent.

K. S -
Venkaisramana Rao and

© Kunhi Raman, JJ.
7th November, 1939. -

Sea Customs Act (VIH of 1878), S. 39— Crown’s right to
recover deficiency arising from short levy of customs duty.

Thé only contention of the Government was that the short
levy was due to inadvertence or error due to forgetfulness. S. 39
of the Sea Customs Act is a'section of a taxing Act and must be
construed with strictness and in favour of the subject. If the
Crown- wants to rely on any specific ground which entitled them to
recover the deficiency on the basis-of a short levy it was incumbent
on them to plead specifically such a ground and in the absence of
such a plea it i3 not open to a Court to consider it.

V. V. Srinivasa Aiyangar, V. K. Parthasaraihi and V. V.
Ramadurai for Appellant.

The Government Pleader (B. Sitarama Rao) for Respondent,

K. S.

Venkataramana Rao, .
Oth November, 1939.

App. No. 271 of 1936.

]
o ————

Application No. 1552 of 1939
in

O. P. No. 158 of 1938.

Bankruptcy proceedings—Mutual credits—Equitable set off—

Fixed deposit amount with Bankers in joimt mames payable ‘to

either or survivor'—Qverdraft account in the name of ome of

them—Evidence let in as to amowunt of fived deposit belonging to
the one who owed to the Bank money on the overdraft account.

Where an applicant in the liquidation proceedings of a Bank
claimed set off against a certain amount, owing by him to the
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Bank on an overdraft account in his sole name, the amount due on
a fixed deposit receipt with the same Bank but standing in the
joint names of himself and his mother in the either or survivor’s
account,

Held, on evidence, the fixed deposit amount having been found
to have actually belonged to the applicant alone and not to the
mother whose name was joint with him on the fixed deposit receipt,
he was entitled to the set-off claimed.

Hart on the ‘Law of Banking’ Vol. I, pp. 309 and 310,
followed. .

(1879) 12 Ch. D. 491, relied on.

- {1938) 2 K. B. 801, referred to.

The words “without any terms or any further inquiry” in the
judgment of Brett, L. J., on page 502 of 12°Ch. D 491, interpreted
and explained.

The Government Pleader (B. Sitarama Rao) and K. Chandra—
sekharan for Applicant.

King and Partridge for Respondent

K. S. )

Kunhi Raman, J. C. R. P. No. 1603 of 1939.

20th November, 1939. '

Madras Debt Conciliation Act (X1 of 1936), S. 25»—-Nece.r:1ty
for stay of execution proceedings.

In view of S. 25 of the Madras Debt Concxlxatlon Act, 1936
the provisions of which are mandatory the execuion petition pending
in the Court cannot be proceeded with until the -petition filed
before the Board is dismissed.

.. (1938) 2 M.L.J. 1032, relied on. )

S. Sitarama Aiyar and S. Rajaraman for Petitioner,

T. S. Venkatarama Aiyar for Respondent.

T K.S.
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Wadsworth, T. " A. A, O. No. 349 of 1936.
2nd October, 1939. ' '

Hindy Law-—Maintenance — Permanently kept concubme
though childless—If entitled to maintenance.

A permanently kept concubine of a Hindu may be entitled ta
maintenance even though she is childless.

Spencer, J.'s obiter dictum in I.L.R. 48 Mad. 805, not followed

10 B.H.C.R. 381, discussed.

I. L. R. 50 Bom. 604, referred.

K. Komeswara Rao and B. S. Ranwchandmdu for Appellant.

P. Somasundaram for Respondent.

K. S. ) .

Patanjali Sastri, J S. A. No. 605 of 1936.

10th October, 1939

Madras Estates Land Act (I of 1908), S. 125—-Mortgagc
executed after passing of Act to pay off mortgage created before
the Act—If mortgage created before Act by reason of right of
swbrogation. :

It will be stretching the language of S. 125 far too much to
hold that by reason of a right of subrogation arising out of 1t a
morigage should be deemmed to be an encumbrance created before
the passing of the Act, although in fact it was exc:cuted subsequent
to the Act.

46 M.L.J. 380, applied.

Ch. Raghava Rao for Appellant.

K. Krishwamurthi for Respondent.

K. S. :

Wadsworth and S. A. No. 510 of 1936.
Patanjals Sasirs, JJ. :
26th October, 1939,

Madras Irrigation Cess Act (VII of 1865), S. 1 (b) and
Proviso 2—Irrigation of land registered umder a particwlar
Government work—Ryot storing water flowing from that work on
his lana in a private reservoir—If liable for penalty.

Per Wadsworth, 7—Where a ryot entitled to' take water for
irrigation from a particular government work, stores water flowing
from that work on his land in a private reservoir does not justify
the imposition of a penal water rate. The charge is leviable not
by reason of the detriment to others caused by taking the water
but by ‘reason of the source from which the water is taken: The
impounding of the water in the private reservoir cgnnot be'held

NRC
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tolreatd 2t differént br Additional source other thah that’ asmgned
by the revenue authorities.

1t Rer.-PatanyaliSasiri, J=—The, act is one. entallmg pcna.l
consequences and should not be.applied to any one who is.not
brought within, 1L§ express language. .

V. Govindarajachars for Appellant.

o TRe Governméni Pleader (B. Sitarama Rao) for Respondent

K.S. —_—

Mockett and Krishnaswami ' : Appcal No. 190‘of 1936.
4 i Aigengar, J]. ey
27th October, 1939. . ,
Hinds Low—Convert to Chmttamty—-—[f con come back to
miui:m gmthout petformance of formal expiatory ceremonies.
er Krishnaswami Aiyangar, J—A Hindu having renounced
Hinduism once can revert back to it. As to neéd for the formal
exp’lhtoxy ceremonies, held emphasis is to be laid on the prcva1hng
gentiments and usages of the ‘community and it is its approval ot
dsapproval which should 'be thé governing factor.® The absence
of a ceremony of reconversion or any other expiatory ceremony:-
déed n6t rénder a‘retdrn to 'Hinduism and marriage with a Hindu
womant invalid hnd-at the time of his.death for purposes of
successlon ‘he'is'governed by Hindu law.

Per M éckett -F—There is no warrant- for holding that it is
necessary to have a formal renunciation of religion and proof of
performance of expiatory ceremonies for the vahdlty of'a return
to Hinduism.

B. Jagannadha Das and C. V Dtksharuln for Appeﬂa.nts
C. Sambasiva Rao and S. Swryaprakasam for Respondents.
aceKeSes L T e

Horwill, 7. S. A. Nos. 705 and 751 of 1936 and
315t October, 1939. A. A, O. No. 388 of 1936.
Lo Higgw Low —Stridhanam —Anwadheyaka —Swucéession—
Ddughter's daughter—Preference—Difference between the Smriti
Ehandrika-and Mitakshara—Preference.

The Mitakshara is the prevailing-authority and in a competi-
tioh between-a widawed daughter anf daughter's-daughter to the
succesgion to Anwadheyaka -Stridhanam the daughter is preierred
artd thg fact that she is a wjdow makes no difference.

- M. S Ramachandra Rao for Appellant
5 K Kameswara Raq and M-Appa Kap for Respondents. .
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Patanjali Sastrs, J. -S. A. No. 232 of:1936.

3rd November, 1939. )

Lease—Sub-lease for same rem‘—ff absolute &mgnmgnt of
lease—English law as to if applicable.

2t i3 no doubt true that in English law an underlease for the
whole residue of the term operates as an asstgmnent but as pomted
out in LL.R, 57 Cal. 1176 (P. C.), the law in India is different in
this respect having regard to the provisions of the Transfer of -
Propeity Act. No question of assignment can therefore arise.

T. E. Ramabhadrachariar for Appellant.

M. Murugappa Clettiar for Respondent

K S.

[F. B.] . :
The Chief Tustice, Krishnaswami  A. A. A. O. No. 135 of 1937.
Aiyangar and Somayya, JJ, ) ’
3rd November, 1939, - - o

Civil Procedure Code (V .of 1908), S. 48—Limiistion—
Amendment of decree—Effect om time-barred decree.

A correction under S. 152, Civil Prochure Code, made’in a
time-barred decree still leaves the decree time barred. The amend-
ment of a decree in conformity with the judgment does not ha.vc
the effect of starting a fresh period of limitation.

Decision of Madhavan Nair and Cornish, JJ., in C. M. A~
No. 264 of 1931 (unreported) overruled.

P. Satyanarayans Rao for Appellant.

A, Lakshmayya for Respondent.

K. S.

Abdur Rahman, J. - . ,S. A. No.734 of 1936.

3rd November, 1939. L

Transfer of Property Act (IV of 1882), S. 55—-Unpa$d
vendor—T aking promissory note for balance of ‘purchase money——
Eﬁ‘ect on statutory Hen.

Where a suit though instituted on the basis of a promrssory
note was really for the recovery of the balance of the price which
had not been paid to the plaintiffs and the promissory note was not
accepted unconditionally, the statutory lien could not be lost until
the defendant succeeded in proving a contract to the contrary. -

The mere execution of the promissOfy note could not be
regarded as tantamount to a “contract to the contrary” which will
put an end to the statutory lien for the balange of ¢onsideration on
a sale of immovable property. )
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< 'Case- law discussed.

G. Lakshmanno and G. Chandrasekhara Sastri for Appellant.

M. S. Ramachandra Roo for Respondents,

K.S.

Abdur Rahman, J. S. A. Nos. 804 and 805 of 1936.
. 7th November, 1939. '

Second appeal—Interpretation of document of title—If a
" guestion of law which can be gome into in second “appeal—Finding
of fact arrived at on incorrect construction—Inierference.

The interpretation of a document of title is a question of law
and a finding of fact arrived at by the Subordinate Judge upon an
incorrect construction of the documents of title is not binding in
second appeal and the view on such documents can be considered
in second appeal. '

' Cgse-law' reviewed.

S. Narayana Aiyangar for Appellant.

K. Rajah Aiyar and V. Seshadrs for Respondent.

K.S. ‘

Kunhi Ramon, J. C. R. P. No. 714 of 1938.

Oth November, 1939. .

" Provincial Insolvency Act (111 of 1907),S. 66 (2)—Insolvency
of o Hindu father—Right of dawughter to have her marriage
expenses from her father—If con have preference over the
creditors of insokvent,

Held, on an examination of the authorities that it is mnot
possible to contend that the daughter of a Hindu insolvent is
entitled as a matter of right to claim her marriage expenses from
out of the estate of the insolvent as against the creditors of the
insolvent.

V. Viyyonns for Petitioner,

D. Narasaraju for Respondents.

K.S.

Kunhi Roman, J. ' A. A. O. No. 465 of 1937,
20tk November, 1939. )

Civil Procedure Code (V of 1908), O. 32, r.3—Duly appointed
guardian of minor appellont in exisience—Locus standi of another
persom 1o come forward as next friend.

So long as there was a duly appointed guardian of a minor, no
other person had any locus stamdi to come forward as his next
friend.

M. S. Ramachandra Rao for Appellant.

i K. Kameswdra Rao for Reepondent,

K S S
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The Chief Justice and
Krishnaswami Aiyangar, J. C. R. P. No. 1025 of 1936.
26th October, 1939.

Civil Procedure Code (V of 1908), S. 73—Different decrees
of same Cowurt for payment of money—Iudgmeni-debiors same—
Transfer of assets to credit of suit, decree in which was executed
—Application by decrec-holder who had attached before judgment
in the other suit for rateable disiribution—Rights 1to.

Where the asscts are held in a different suit though on the file
of the same Court the receipt of those assets within the meaning
of S.73 occurs only when and not later than the date of the actual
transfer of the money from the suitin which it first came into
Court to the suit in which the application for rateable distribution
comes to be considered.

I.L.R. 44 Mad. 100 (F.B.), referred.

Petitioners oblained a decree in suit 4 for recovery of
money and after altachment and execution a sum of Rs. 6,000,
which stood to the creditof the judgment-debtor in another suit
B in the same Court was transferred to the credit of the suit, in
which execution had been taken, on 7th September, 1935 and on
12th October, 1935, petitioner applied for payment out. The res-
pondent, another decree-holder against the same judgment-debtor
had attached before judgment the amount originally standing to the
credit of suit B. The respondent’s decree was dated 28th Septem-
ber, 1935, three weeks after transfer of the money to credit of suit
A had been made. Respondent on 17th October, 1935, made an
application for execution and for rateable distribution of the
amount standing o credit of suit 4.

Held, the respondent’s attachment before judgment conferred
no rights and as there was no application for execution' or for
rateable distribution in suit 4 before the date of the receipt of the
assets (7th September, 1935), his claim to rateable distribution is
unsustainable,

A. C. Sampath Aiyongar {or Petitioner.

K. Rajah Aiyar for Respondent.

K. S.

Stodart, J. S. A. No. 743 of 1936.
2nd November, 1939,

Cwil Procedure Code (I of 1908), O. 34, r. 6—Personal
remedy wunder mortgage barred—Effect on right to persomal
remedy for costs of morigage suit,

The costs of the suit which are embodied in the amount

declared due under the preliminary decree are intended to be re-
NRC
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covered in the same manner and along with as the mortgage money
and in no other maunner and if the decree-holder is not entitled to
have a personmal decree for the recovery of any balance of the
mortgage debt proper (here it was barred by limitation) he is
equally not entitled to have a personal decree for any balance of
the amount due as costs of the suit.

EL.R. 14 Rang. 538, relied on.
Case-law discussed.

- A. Swaminatha diyar and S. Thyagaraja Aiyar for Appellant.
S. V. Rama Asyangar-for Respondent,

K. S. ) —— <
Abdwr Rahman, J. A. A. O. Nos. 360 and 450 of 1939
16th November, 1939. and C. M, P. No. 4642 of 1939.

Practice—Temporary injunctions and orders on interlocutory
applications—Duty of Couris to avoid expressions of opimion on
the main points of controversy which have to be determined in the
sust—Interim injunctions—Principles om which to be issued—
Evidence Act, S. 114 (d)—Presumption as io continugnce of
tenanis in possession—-Limits.

The Subordinate Courts should as far as possible, in passing
orders on inlerlocutory applications and granting temporary in-
junctions, avoid expressions of their opinion which may lead the
parties or higher Courts to apprehend that they have finally made
up their minds on the main points of controversy which have to be
determined in the suits and have been thus committed to a view
from which they would find it difficull to extricate themselves at
the time when they are disposing of them finally. The person who
comes to Court and asks for a temporary injunction i3 not re-
quired to make out a legal title before the Court orders it to be
issued but he must satisfy the Court (a) that he has a bowa fide
claim and that there is a serious question to try in regard to the
existence of the legal right which he asserts; (&) that he has a
strong prima facie case in support of the tille which he sets up, or
in other words, that there is a probability of his success; (¢) that
{he balance of inconvenience caused to the party asking for an in-
junction will be greater if the inj unction is not granted than if it is;
and (d) that it is necessary for the Coutt to interfere and protect
him from a grave or irreparable injury or serious damage before a
suit is heard and finally decided. '

If a tenani was in possession of a property in 1933, he cannot
be presumed to be in possession of the property in 1939 unless he
-shows that he was actually in possession in that year,

]
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K. Rajah Aiyar, K. S. Desikan and K. Raman for Appellants
. V. Ramaswami Aiyar for Respondents.

K. S. g
Kunhi Raman, J. "C. R. P. No. 1657 of 1938.
17th November, 1939. '

Madras Agriculturists’ Relief Act (IV of 1938}, Ss. 8 and 10,
sub-S. 2 (2)—Mortgage for price of land purchased—Jf excepted
from scaling down by reason of S. 10, sub-S. 2 (2)—Subsequent
mortgage of other property for original mortgage debt—Effect.: - .

A mortgage was executed for Rs. 7,000 on 4th Ndvember,
1914, the whole of the mortgage debt being the price payable by
the mortgagors for lands purchased by them from the ‘mortgagees
and subsequent to the mortgage there was a partition among -the
mortgagors and after the partition the mortgage debt was split
up and a subsequent morigage for Rs. 2,500 of other "ancestral
properties was executed by the mew mortgagor for the portion of
the debt that fell to him and a decree was passed on that mort-
gage. When it was sought to be scaled down. under S 19 of A,ct
IV of 1938,

Held, that S. 10, sub-S. 2, (2) of Act IV of 1938 isa suﬂicmnt
answer to the petitioh for scaling down. In view of the scheme of
the Act the giving of other property as security did not affect the
applicability "of the clause 1in S. 10 as to the llen -for- unpa.ld
purchase-money.

K. P, Ramakrishna Aiyar for Pelitioner.

K.S. Ramabhadra Atyar for Respondent

K. S. - :

Slodart 1. C. R. P. No, 1852 bf 1939
17th November, 1939, .

Madras Agriculturists Relief Act (IV of 1938), 5s. 8 apd 10
(2)—Promote of 1935 for balance of interest on unpaid. purchau-
money umder sale-deed of 1931—Debt under—If wzped out as
interest outstanding by S. 8 of the Act—S. 10 (2)—If applscable

For price-of land sold defendant executed a pronote in 1931.
In 1935 interest amounting to Rs. 900 was die on this promissory
note. Defendants paid Rs. 760 towards that in cash and ‘executed
a new subsidiary pronote for the balance, namdy, Rs. 140. Ina
suit to recover this amount,

Held, that S. 10 (2) is not apphcablc to the casc as thia small
fragment of the sum is not charged under S. 55 (4) of the Tra,nsfcr
of Property Act. The money is not unpald purchasc-money and
is wiped out as interest outstanding by S. 8 of Act IV of 1938

V T. Ranga.rwams A;yangar for Petitioner.
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W adsworth and Paiomjali ' .
Sastrs, JJ. - 7 ALA.O. Nos. 125 and 126 of 1939,
22nd November, 1939.
" .-Indign Tea Control Act (VIII of 1938), S. 23, Rules framed
sunder—Rule 4 and schedule to it—Validity.

The effect of the rules is that in ascertaining the crop basis of
a particular estate you work it out in accordance with the pre-
existing rules under the 1933 Act and to that figure you make an
addition which is arrived at by taking the appropriate figure for
the locality in Schedule I to r. 4 and deducting therefrom the
young clearings allowance (which has already been in the crop
basis as calculated under the old rules) and also the yield from
young areas which has contributed to the figure for the production
of their estate (taken into consideration in arriving at the crop
basis under the old rules).

In the present suit the estate which is almost entirely made up
of young tea gets no addition at all, for the two deductions in
rule 4 (b) (1) and (2) together exceed the amount of young
clearings allowance to which the estate would be entitled with
reference to the figure in Schedule I. It was contended that this
rule is wlira vires in 80 far as it provides for deductions from the
figure of young clearings allowance laid down in Schedule I.

Held, there is no reason to hold that the provision in the rule
for making these deductions in arriving at the figure of additions is
wltra vires. Nor is it possible to hold that it is possible o treat
the schedule to r. 4 as something apart from r. 4 which can operate
without regard to the provisions of the rule of which it forms an
integral part.

T. R, Venkatarama Sasiri, T. B. Balagopal and S. 4. P,
Alvares for Appellant.

" Nwugent Grant instructed by King and Partridge for Res-
pondent.

TOK.S: ‘ —_—

; "Kunhi Raman, J. : S. A, No. 853 of 1936,
> 22nd November, 1939.

" 1 Promissary mote—Endorsement without consideration—Sust
oR pronofc—-Plea of ducharge by the defendant—If barred by
fmlurc to take back discharged promote.

thre in a suit by the endorsee without consideration of a
yromxssory note the defendant raised a plea of discharge, the
endotsee cantenaed that the defendant was estopped from pleading
discharge as against'an endorsee because by reason of the defen-
dant’s negligence' in -not taking back the promlssory note the
plaintiff had been induced to take an endorsement of the pronote,
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Held, the objection is not teriable as the endorsemént 'was
found-to be without consideration. -+ - el

In any event there was no duty cast upon the defendant so- far -
as the plaintiff is concerned to get back the document when he is
alleged to have discharged the debt and in the absence of evidence
of any negligence on his part the rule of estoppel cannot apply.

Case-law discussed.

M. Murxgappa Chettiar for Appellant.

S. Srinivasan for Respondent.

K. S.

Stodart, J. C.R.P. No. 1962 of 1930.
28th November, 1939,

Madras Agriculturists Relief Act (IV of 1938)~—-Pronate:
standing in the name of faiher—Renewal in mame of son—If in
favowur of same creditor under S. 8, Explanation—Definition of
“creditor” in S. 3 (v)—Applicability—Debitor—If to be same for
applicability of S. 8—Legal representatives of original deblor—
Rights of.

Where the renewal of a promissory note is in favour of the
heir of the promisee who was ill, he will come under the definition
of a creditor in $. 3 (v) of the Act. So too an assignee of a
prior promisee.

Sec. 8 does not lay down that under the explanation to the
section the debtor must be the same. A change in “debtors”
especially where he is the legal representative of the original
debtor does.not debar him fiom claiming the reliefs under the Act
in the payment of those debts.

T. E.Ramabadrachariagr for Petitioner.
K. S.

The Chief Justice and
Krishnaswami Ayyangar, J. Application No. 1900 of 1939.
8th.December, 1939, Lo s
Madras Cily Municipal Act (IV of 1919), S. 287—Power of
Commissioner of Corporalion to refuse to renew a license to carry
on a business of manufacturing beedis in g particular premises.
In an application for the issue of a writ of certiorari against
the refusal of the commissioner to renew a license to carry on a
business of manufacturing beedis in a particular premises,
Held that, there is nothing in S. 287 which indicates an inten-
tion on the part of the legislature to withhuld power of refusal to
renew a license if the circumstances of the case demanded.
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. S..287. must be construed according to the wording within the
four corners Commissioner has in a proper case power to refuse-
a ln.ense

T:R. Vukatarama Sastri a.nd K. S Rp]agopala Atyangar for
Petitioner, -

The Advocate- General (SH‘ A. Kmhna.rwam: Atyar) and.
A. Suryanarayona for the Commissioner.

K.S. - .

The Chief Justice and L T :

Krishnaswami Aiyangar, J. C. R. P. No. 1129 of 1939.
11th December, 1939, '

Madrs Agriculturists Relief Act (IV of 1938),-S. 19—Order
under—Revision—Provision of right of appeal against such orders
by the wew' rules—If retrospective—Effect ‘on competency of
pemding 1 evision petitions—S. 3 (Proviso) ana S. 27—Certificate

as 1o assessment to houss tax of debtor filed in evidence—Finding
of Munsif contrary to the certificate without other emdance on '
record—Revision. : :

The petitioner claiming to be an agriculturist apphed for the.
ammendment of the decree against him under S. 19 of Act 1V of
1938. The District Munsif dismissed the petition on 4th May,:
1939. The petitioner then filed the present petition under S. 115
of Civil Procedure Code for revision of the Munsif’s order. The
respondent raised the objection that the petition for revision does
not lie because the amen led rules under the Act dated 27th Oclo-.
ber, 1939 provided an appeal against the drders under S. 19.

Held: The amended rules cannot have retrospec ive effect and
do not govern the present case. A

On the merits held, where the cerlificate 1ssucd under S. 27 of
the Act (of assessment to house-tax) showed that the petitioner
was an agriculturist for the purposes of the Act and the respon-
dent did not insist oo the agsessment register being produced, and
unless the Gertificates -were incorrect' the Munsif had no right to

- refuse the petitioner’s claim that he was an agriculturist, the
decision of the Munsif is clearly perverse and must be reversed as
itwasa material xrregulanty in the exercise of his jurlsdlctlon.

A C. Sampath Ayyangar for Petitioner. . L
. T, E. Ramabadrachariar for Respondent. . oL
“K.S. o0 : .o Tt
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