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NOTES OF RECENT CASES.

Wallace, J.

sist 'April, 1937.

Civil Procedure Code, S. 115 and O. 38, i?. 8—Attachment 
Wore judgment—Claim Preferred-Claim decided adversely to 
claimaht without decision as to question of possession—Interfer­
ence in revision.

C. R. P. No. 1^36 of 1935.

Where certain properties were attached before judgment and claim 
was preferred to those properties and where the cklm was decided 
adversely to claimant without the question of possession of properties 
being gone into :

Held, in revision, that the order of the Lower Court must be set 
aside and the case sent back for disposal on the question of possession 
as that was the question to be decided in such a case.

E. Krishnamurthi for Petitioner.
A.C. Sampath Aiyatigar for Respondent. ./
N. S, * -------- \

Odgers 8c. Venkata- . 1
subba Rao, JJ. > C. M. A. No. 38a of *934. ’’

35th April, 1937. J
Hindu Law leather—Debtor—Decree against son—Sou if 

could be adjudicated an insolvent.
A son of a Hindu father cannot be adjudicated an insolvent in 

respect of his father’s debts with regard to which a decree is obtained 
against him on the basis of the operation of pious obligation. 41 M 
834 followed. 49 M. 317 distinguished,

A. Viswanatha Aiyar for Appellant.
Watrap Subramania Aiyar for Respondent.

-N. S.
N. R, C.
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The Chief Justice, )
Beasley & Wallace, JJ. > Referred Case No. a of iga6.

iith April, 1937. )
Income-tax Act, S. 2 (1)—Agricultural income—Income of a 

lessee of land used exclusively for, the manufacture of salt from 
sea water.

The manufacture of salt from sea water cannot be said to be in­
come from land and it is not agricultural income exempt from assess­
ment.

T. V. Venhatarama Aiyar for Assessee.
M. Patanjali Sastri for Commissioner of Income-tax.
N. ' S. ---------

Wallace, J. f
> C. R. P. No. 113 of 1936.

38th April, 1927. )
Railways Act, S. 73—Risk Note Form B—Goods lost during 

transit—Liability of Railway Company—Burden of proof.
Where certain goods entrusted to a Railway Company under the 

new Risk Note Form B for loss during transit the onus is on the con­
signor to prove that the loss was due to negligence or misconduct of the 
Railway servants or the authorities. The new risk note has not made 
any change in this respect

V ere Mockett for Petitioner. \
S. Rangasami Aiyangar for Respondent.
N. S. --------
Dev ad oss and )

Madhavan Nair, JJ. > C. M. S. A. No. 139 of rgas- 
agth April, igaj. )
Civil Procedure Code, S. 47 & 0. 21, R. 58—Decree against 

harnavan—Attachment of properties alleged to belong to tarwad 
—Claim by a member of tavazhi—If falls within S. 47.

Where a decree was passed against a kamavan in his capacity as 
kamavan and some properties were attached by the decree-holder as 

.belonging to the kamavan and a claim was preferred by #some of the 
/members of the tarwad that the property attached belonged to their 
tavazhi, the question whether the claim fell under S. 47 or under O. 21, 
R. 58 though the petition was filed under both the sections was referred 
to a Full Bench.

K. Krishna Men on, Counsel for Appellant.
K. P. Ramakrishna Atyar for Respondent 
N. S. ---------

Waller, Madhavan Nair I
and Jackson, JJ. > Cr. R. C. No. 753 of 1926.

29th April, 1937- )
Criminal Procedure Code, Ss. 517 and 52°—Appeal—Forum. 
The words “ Court of appeal ” in S. 530 of the Cr. P. C. refers 

only to the Court hearing appeals ordinarily under the provisions of the 
Code and not to a Court invested with appellate powers by virtue of
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delegation. An appeal against the order of a Sub-Magistrate passed 
under S. 517 lies to the District Magistrate and not to the , Sub- 
Divisional Magistrate who has by virtue of delegation jurisdiction to 
hear appeals from Sub-Magistrates.

K. DesikaohariaT for Petitioner.
K. S. Jayarama Aiyar fbr Respondent.
The Public Prosecutor for the Crown,
N. S.

original partition.
Under Hindu Law there can be a re-union only among members 

who were parties to the original partition, 30 C. 725, 33 C. 374 and 
35 C. 71 referred to.

G. Lakshmanna for Appellant.
S. VaTadachariar for Respondent
N. S.

Odgers & Curgenven, JJ.

zrd May, 1937. ‘
Civil Procedure Code, S. 47 and O. ai, R. 16—Death of 

assignee decree-holder—Jurisdiction of executing court to enquire 
■whether the assignee was a benamidar.

The executing court has got jurisdiction to enquire on the death 
of the assignee decree-holder whether the assignee was a benamidar for 
a third party.

C. S. Venkatachariar for Appellant.
S. VaTadachariar for Respondent.
N. S. ---------

Odgers & Curgenven, JJ. 1

3rd May, 1937. )
Hindu Law—Joint trading family—Insolvency of manager— 

Powers of the manager if vest in the Official Receiver.
The following question was referred to their Lordships to the 

opinion of a third Judge under S. 98, Civil Procedure Code ;
Where the manager of a joint Hindu trading family is adjudicated 

an insolvent his powers of alienating the family properties vest in the 
Official Receiver.

B. Somayya for Appellant. #
V, S. Narasimhaohariar for Respondent.
N. S. --------

Devadoss & Jackson, JJ. )

4th May, 1937. )
Hindu Law—Minor—Sale by de facto guardian for discharg­

ing binding debt.
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Where the property of a Hindu minor was sold by his father's 
cousin who was the nearest male agnate for the purpose of discharging 
a mortgage debt-Jof the minor’s father :

Held, that the sale was not voidable by the minor on attaining 
majority on the ground that the father’s cousin was only a de facto 
guardian. •

C. S. V enkatachariar for Appellant
N. Sivaramakrishna Aiyar for Respondent.
n. a

The Chief Justice and 
Wallace, J.

4ih May, 1937.
Letters Patent (Madras), cl. 15—Judgment—Order refusing 

to revoke leave to sue.
Ail order refusing to revoke leave to sue on the Original Side is not 

a judgment and no appeal lies under clause 15. 35 M. 1 followed.
S. Srinivasa Aiyangar, V. Radhahrishnayya, A. Krishnaswamx 

Atyar, P. Kameswara Rao and S. Venhatesa Aiyangar for Appellant
C. Rama Rao and V. C. Gopalaratnam for Respondent
N. S.

The Chief Justice,
Beasley and Wallace, JJ.

4th May, 1937.
Income-tax Act, Ss. 4, 6, 10 and 13—Money-lending business 

—Foreign advances—Accrued interest—Liability for assessment.
Where an assessee adopts the mercantile system for the purposes 

of his business, he cannot go back upon the system and ask that- he 
should be assessed on the cash basis. Where an assessee was doing 
money-lending basin ess at Rangoon and had a Branch at Penang and 
his account books showed that a certain sum was entered in the 
Rangoon Accounts as an advance made to the Penang firm and there 
was also of a credit entry as interest due in respect of this advance

Held, that the sum of interest was assessable under S. 4, cL (1) of 
the Act.

K. S. Krishnasami Aiyangar for Assessee.
M. Patanjali Sastri foj Commissioner of Income-tax. •
N. S. ---------

< ■ The Chief Justice,
Beasley and 1 D n XT ,

Srinivasa Aiyangar, JJ. I R‘ C‘ N<x 30 *9*6.
. 5th May, 1927. J 1
Income-tax Act, Ss. 33 and 34—Scope and applicability.
Whgre the Commissioner of Income-tax attempts to initiate re­

assessment proceedings afresh acting under S. 33, be is bound by the 
one year’s limitation period specified in S. 34, The Commissioner’s 
powers under S. 33 are not untrammelled by any time-lhnlt. But there 
is no tiroe-limit for the Commissioner to revise the assessment proceed­
ings of the Income-tax Officer or Assistant Commissioner.

Vere Mochett for Assessee.
M. Patanjali Sastri for Commissioner of Income-tax.

n. a ------

R. C. No. 8 of 1936.

O. S. A. No. gi of 1936.
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Waller & Madhavan 1
Nair, JJ. > C. M. S. A. No. 47 of 1935.

6th'May, 1937. 3
Civil Procedure Code, O. 34, Rr. 4 and 6—Mortgage decree— 

Construction—Decree in terms’ of. compromise—If preliminary or 
final decree—Limitation Act, Art. 183, cl. (s)—Application for 
final decree if can be a step-in-aid of execution.

In. a suit on a mortgage the matter was compromised and a decree 
was passed in terms of the compromise as follows :—

(1) Upon the ist defendant paying to the plaintiff or into Court on 
or before the 30th April, 1916 the sum of Rs. 350 with interest there­
on at the rate of 13 per cent per annum from this date to the date of 
payment the plaintiff do deliver to the ist defendant or to such person 
as he mayappoint'in this behalf all documents in his possession or 
power relating to the properties.

' (3) That in default of payment of the sums aforesaid on or/before 
.the date specified the rights of the xst defendant over thesaid proper­
ties or a sufficient portion thereof be sold.

, (3) That jf,the net proceeds of sale be found insufficient to-pay the 
sums, aforesaid in full the ist defendant do personally.pay the., amount 
of the balance to the plaintiff. ...

The question arose .whether this is a preliminary decree and if so 
whether it should be followed' by a final decree and secondly whether 
the three applications for final decree which were dismissed for i default 
could be construed as steps-in-aid of execution unffer Art. 18a, cl. (5) 
of the Limitation Act.

Held, the decree was a compromise decree in pursuance of .the 
terms of the compromise and does not require a final decree.

34 Cal. 886 and 44 AIL 666 followed.
Held also that the subsequent applications for final decree could be 

treated as steps-in-aid of execution as the applications were made to 
enable the decree-holder to realise the fruits of his decree.

K. P. Krishna Menowiov Appellant. •
K. A Ramakrishna Aiy ir foe Respondent.
N. & ---------

Ramesamk Cornish, JJ. 1
> S. A No. 1910 of 1936. 

r8th July, 1927- 3
Madras District Municipalities Act, S. 9—Election held under 

' the preceding section—Meaning of—If includes an election Sontem- 
plated to be held.

The words “ Election held under the preceding sections ’’■ •in S. 9 
of the Madras District Municipalities Act. do not include an election 
contemplated to be held but not in fact held.

Dr. Svatmnathan and K. Desihachari for Appellant.
T.M. Krishnaswami Aiyar and Sankara Menon for Respondent.
N. S. ---------

N. R. C,
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Wallace, J., ]
' > Cr. Rev. Case No. 86 of 1927.

aoth July, 1937. )
Penal Code, S. 79—Judgment-'debtor returning from Court— 

Arrest by Process-server—Legality.
A judgment-debtor who was returning from Court whither he had 

been on Court business' was arrested by process-server.
Held, that the process-server was guilty of wrongful arrest.
M. Krishna Bharathi for Petitioner.
The Public Prosecutor foe the Crown.
N. S. -----—

Wallace, J. 1
> Cr. Rev. Case No. 76 of 1937.

30th July, 1937. )
Criminal Procedure Code, Ss. 106 and 133—Order for security 

for good behaviour and sentence of imprisonment in case security 
is not furnished—Legality.

A Court han no power to pass an order for security for good be­
haviour and sentence of imprisonment in case security is not furnished. 
The order for imprisonment must be passed only after the expiry of the 
time fixed for furnishing security, if security Is not furnished by that time.

A. V. Narayanaswami Aiyar for C. S. Swaminathan for 
Petitioner.

The Public Prosecutor for the Crown.
N. S.

Srinivasa Myangar &
Reilly, JJ.

31 st July, 19*7-
Pensions Act—Rules framed by the Board of Revenue—R. 4— 

Collector's certificate—:Effect of—Fresh cause of action.
The Collector's certificate does not give a new cause of action in 

the case of malikana pension but only removes an impediment in the 
way of filing a suit in respect of political pensions which if otherwise 
prohibited under the Pensions Act.

Per Srinivasa Aiyangar, J. (Reilly, J. contra).—The Collector's 
certificate issued under R. 4 of the rules framed under the Board of 
Revenue can only be in respect of land revenue and will not cover the 
case of malikana pension.

K. P. M. Menon and P. Govinda Menon for Appellant.
A. Krishnaswami Aiyar and D. A. Krishna Wariar for 

Respondent.
N. S. —------

Madhavan Nair & 1
Curgenven, JJ. > C. R. P. No. ng6 of 1935.

21 st July, 1927. )
Madras District Municipalities Act, S. 93(3)—Transfer of 

Officer from one Municipality to another—Demand of profession 
tax by bothMunicipalities—Legality.

S. A. No. 1172 of 1934-
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A Government Officer residing within one Municipality was trans­
ferred to another place during the same year. The Municipality of the 
place where he was transferred sent a demand notice for profession tar 
and the same was paid- The qjher Municipality also served a demand 
notice for profession tax.

Held, that he was not bound to pay the tax under S. 93 (3).
T. S. Nataraja Pillai for Petitioner. '
S. R. Dikskit for Respondent.
N, S. ---------

Srinivasa Aiyangar & 1
Reilly, JJ. > S. A. No. 337 of 1925*

■22nd July, 1927. )
Limitation Act, Art. 47—Scope of—Criminal Procedure Code, 

S. 146-—Order under—If falls within Art. 47.
An order under S. 146 of the Cr. P. Code was passed by a Magis­

trate delivering possession of the properties to a Receiver. Subsequently 
the defendants in the present suit obtained a decree from the Civil 
Court declaring their title to the properties. On the strength of this 
decree they got possession of the properties from the Magistrate. Sub­
sequently this Civil Court decree was upset in Second Appeal wherein 
the High Court held that the present plaintiffs were entitled to the 
properties. The plaintiffs thereupon brought the present suit to recover 
possession of the properties from the defendants.

Held, (1) that Art. 47 of the Limitation Act was not applicable to 
the suit and the suit was not barred though it was brought more than 
three years from the date of the Magistrate’s order giving possession to 
the defendants, as the order was not passed in the interests of peace 
under the Cr. P. Code, but was passed only in accordance with the 
declaration of the defendants' right by the Civil Court ; (a) that the 
cause of action for the suit was not the Magistrate's order delivering 
possession to the defendants but the declaration of plaintiffs’ title by 
the High Court in second appeal ; and (3) that the order of the 
Magistrate under S. 146 of the Cr. P. Code was not aruadverse order 
which ought to be set aside under Art. 47.

36 M. 410 followed.
10 L. W. 637 referred to.
K. V, Venhatasubramania Aiyar for Appellant.
K. Rajah Aiyar for Respondent.
N. S. ---------

Waller, J. )
> C. S. No. 354 of 1913. •

2&th July, 1927- '
Civil Procedure Code, O. 21, R. 2, cl. 3—Scope of—Court pass­

ing the decree—Application to, for transfer of a decree—If pre- 
\ eluded from recognising uncertified adjustment.

The prohibition contained in O. ai, R. a, d. 3 of the C.P. Code in 
respect of an uncertified adjustment applies-only to the court executing 
the decree. Where therefore an-assignee of a decree applies to the 
High Court as the Court which passed the decree for transmission of
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decree to another Court for purpose of. execution the judgment-debtor is 
not precluded from pleading an uncertified adjustment.

V. Ramasami Aiyar for Judgment-debtor.
- K. Chakravarthi for Execution Creditor.

N. S.
Madhavan Saif &

Curgenven, JJ.
38 thjuly, 1927.
Village Courts Act, S. g—Decree by a village court—Power of 

District Mnnsif to transfer decree to another court—Provisiofis of 
Civil Procedure Code if applicable to decrees of village court.

The District Muniif having jurisdiction over a .place .where the 
village court is situated has no power to transfer a decree of the village 
court' to another District Munsifs Court wherein the defendant resides, 
as the provisions of the C. P. Code- do not apply to proceedings under 
.the Village Courts Act except in so far as they have been, made appli­
cable by1 the Act itself.

46- Mi 734 followed.
B. Somayya'and K. Venkatarama Raju amicus curiae for the 

parties.
N. S.

Madhavan Hair &
Curgenven, JJ.
39th July, 1937.
Civil Procedure Code, S. 10a—Sedond appeal—Suit of a Small 

Cause nature—Suit by Shrotriemdar for recovery of cess against 
Kxidivaramdar—Provincial Small Cause Courts Act, Art. 13.

A suit Tjy Shrotriemdar to recover arrears of cess from the 
Kudlvaramdar does not fall under Art. 13 of the Provincial Small Cause 
Courts Act. Such a suit is one of a Small Cause nature and, if the 
valuation of it is less than Rs. goo, no second appeal lies under S. 103 

of the C. P. Code.
L. S. Veeraraghava Aiyar for Appellant.
A. V. V^iswaiuitha Sastri for Respondent.
N. S. -------- •

Ramesam & Cornish, JJ. )
> C. M. A. No. 183 of 1933.

sgth July, 1937. )
Civil Procedure.Code, Ss. 47 and 93—Scheme decree—Execut- 

ability.
Whether a clause in a scheme decree is executable or not will 

depend upon its nature. The question is'one of intention and will not 
depend upon . the presence of express provision in the . scheme that 
enforcement of the clause might be applied for in the execution except 1 
where the relief asked fox in execution would be one coming within the 
specific reliefs enumerated in S. 93, C. P. Code, the scheme provisions 
can be enforced in execution.

Case-law reviewed.1
S. Varadaahanar for Appellant
K.'Bhashyam Aiyangar- f ©^Respondent.

' Wi S, --------

L. P. A. No. 98 of 1936.

1 R. C. No. 17 of 1936.
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Wallace, J. I
> Cr. Rev. Case Nos. 916 to gig of 1926.

28th July, 1927. J • ,
Indian Copyright Act {ill of 19x4)—Owner of copyright— 

Who is—Registration—Whett necessary.
An author of a work is prima facie the owner of its copyright 

under Act III of 1914.
Even under Act XX of 1847 and Act XXV of 1867 while registra­

tion was a necessary condition precedent to the maintenance of the 
special proceedings provided for by the said Acts, it was not a condition 
precedent to the existence of the copyright itself, or to the maintenance 
of criminal proceedings for unlawful infringement of the copyright not 
provided for by the said Acts.

36 L. T. 704, (19x4) 2 Ch. s66, (1913) M. W. N. 58 referred to.
Ch. Raghava Rao for Petitioners.
The Public Prosecutor for the Crown. . .
V. Govindarafachariar and K. L. Narasimha Rao for 

Respondents.
N. S. --------

Madhavan Nair & I
Curgenven, JJ. >■ C. M. S. A. No. 87 of 1925.
29th July, 1927. )
Limitation Act, Art. 182 (s)—Step-in-aid—Oral application 

for extension of time to file encumbrance certificate.
An oral application by decree-holder for extension of time to file 

encumbrance certificate is not a step-in-aid of execution.
P. SomasnndaTam for Appellant.
P. Chenchiah for P. Venkataramana Rao for R&pondcnts.
N. S. --------

Srinivasa Aiyangar & )
Reilly, JJ. > S. A. Nos. 1192 and 1193 of 1924.

isf August, 1927. )
Hindu Law—Maintenance of widow of undivided brother— 

Whethef can be made a charge on entire family properties.
Where a widow of, an undivided brother claimed maintenance, the 

maintenance can be made a charge on the whole of the joint family 
properties and not merely on the undivided share of the deceased 
brother.

27 Mad. 45 explained.
2s LC. 759 followed.
A. Srirangachariar for Appellant,
T. M. Krishnaswami Aiyar and R. Somasnndaram Aryar for 

Respondents.
N. S. ---------

Srinivasa Aiyangar & I
Reilly, JJ. ^ A. S. No. 402 of 1923.

1 st August, 1927. J
Hindu Law—Adoption by widow—Widow succeeding to her 

husband as trustee—Divesting of trust estate.
N R C
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A widow succeeding to her husband as a trustee and subsequently 
adopting a boy pursuant to authority conferred by her husband is 
divested of the trust estate as of any other property inherited by her. It 
is not correct to say that the rule of divestiture by virtue of an adop­
tion does not apply to property inherited by the widow in which she 
has no beneficial interest. Statement of Ganapathy Iyer in his work 
on Endowments at page 477 held wrong.

The case in 30 Mad. 16a (P.C.) on which it was based distin­
guished.

Si M. L. J. 6ga distinguished.
T. V. V enkatarama Aiyar and T. V. Ramanatha Aiynr for

Appellants.
A. Krishnaswanu Aiyar and Ch. Raghava Rao for Respondents.
N. S. ---------

Ramesam & Cornish, JJ. )
/ 0. S. A. No. 134 of 1936.

2nd August, 1937. *
Indian Succession Act (1935), S. 301—Scope—AppIication for 

the removal of an executor—If bars sutt—Discretion—Exercise
of.

The effect of the enactment of S. 301 of the new Indian Succes­
sion Act is to bar the institution of a regular suit for the removal of an 
executor.

The discretion to be exercised by the High Court under S. 301 is 
not an arbitrary one but must be exercised judicially.

K. S. Krishnaswami Aiyangar for Appellant.
S. Doraiswami Aiyar for Respondent.
N. S. --------

O. S. A. No. 100 of 1936.
Phillips, Off# CJ. and 

Ananthakrishna 
Aiyar, J.

3rd August, 1937.
Partnership—Dissolution—Non-publication of 

sons dealing with the firm without notice—Rights of.
notice-—Per-

Persons who deal with a firm will not be affected by its dissolution if 
no public notice has been given of'the fact of dissolution ualess they 
themselves hid notice of the dissolution. A retiring partner will not 
be relieved from liability if he omits to give a public notice of retirement 
to the constituents of the partnership firm both new and old.

A. Suryanarayana for Appellant.
Respondent not represented.
N. S. ---------
Curgenven, J. 1
• > C. R. P. No. 833 of 1937.

4th August, 1937. J
Madras District Municipalities Act—Judge conducting en­

quiry under—If a “ Court ”,
A Judge who holds an enquiry into the validity of an election held 

under the Madras District Municipalities Act is a ** Court ” and not a 
persona designata.

K. Rajah Aiyar and K. S. Desihan for Petitioner.
N. S. --------
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Ramesam and )
Cornish, JJ: > A. S. No. 348 of 1993.

99th July, 1927- ) •
Court-Fees Act,S.7{v) (a) and {b)—Suit for recovery of 

specific plot—Plot forming part of a survey number but not sepa­
rately assessed to revenue—Court-fee payable.

The proper court-fee payable on a plaint in a suit to recover pos­
session of ■ a specific plot forming part of a survey number but not 
separately assessed to revenue is on the proportionate assessment of the 
plot and not on its market value.

A.Krishnaswami Aiyar and B. C. Seshachela Aiyar for Appel­
lant.

K. Bhashyain Aiyangar and V. C. Veeraraghavan for Respond­
ent.

' N. S. '--------
Madhavan Nair and )

Curgenven, JJ. > C. M. A. No. 4S4 of 1936.
3rd August, 1937. /
Evidence Act, S. 93 (4)—Registered mortgage deed—Contem­

poraneous unregistered agreement providing for the discharge of the 
mortgage—Admissibility—Siib-mortgagee—Rights and liabilities of.

An unregistered document executed contemporaneously with a regis­
tered mortgage deed and providing for the mode of discharge of the 
mortgage is admissible in evidence,

43 M. 803 referred to. •
A sub-mortgagee has the same rights as an assignee of the mort­

gage and consequently must give credit to the amounts received by the 
mortgagee,

K. S. Varadachari for Appellant.
S. Rangachari for Respondent.
N. S. --------

Srinivasa Aiyangar and 1
Reilly, JJ. > S. A. No. 433 of 1936.

4th August, 1927- *
Limitation Act, S. s—Sufficient cause—Error of law—Appel­

late Side Rules, Rule 30—Clerical ei'ror—Omission to include d 
respondent's name due to mistake in copying.

An error of law made by a Vakil may be “ suifident cause ” jvithin 
S. s of the Limitation Act.

45 C. 94 (P. C.) followed.
The mistake made by a Vakil’s derk in omitting a respondent’s 

name when copying it from the judgment of the Lower Court, there being 
two judgments, one before and the other after remand, is a clerical 
mistake within the meaning of Rule ao of the Appellate Side Rules.

Advocate-General for Appellant.
K. S. Krishnaswaini Aiyangar for Respondent.
N. S.

N RC



Waller,]. )
> C. S. No. 103 of 1936.

$th August, 1927- J •
Limitation Act,' Arts. 62 and 96—Consignment of cotton seeds 

by Railway-Collection of surcharges by the Railway—Suit for 
recovery of surcharges.

The plaintiff instituted a suit for recovery of surcharges alleged to 
have'been legally collected from the plaintiff in respect of consign 
ment of cotton seeds by the Railway Company on the ground that- cot­
ton seeds came within the definition of ‘ fodder ’ within the meaning of 
the Railways Act of 1921.-

Held, that the mistake alleged by the plaintiff being as to the 
meaning of the word ‘ fodder ’ was one relating to the construction of 
enactment and such a mistake of law would not be a mistake'within 
the Art. 96 of the Limitation Act. Only mistakes of fact will come 
within the scope of the Article.

K. V. Ramachandra^ Aiyar for Plaintiff.
Advocate-General for Defendant.
N. S. . ---------

•\ - »

£rinivasa Aiyangar and 
Reilly, JJ.

*$th August, 1937.
Madras'Estates Land Act, Ss. rag and 13a—"Sale”—Jf in­

cludes sale held by Civil Courts—Rent decree—Transfer to Civil 
Court—Sale— Encumbrances if extinguished.
.. '-'•■j.jjg “ aaje » mentioned in S. 135 of the Madras Estates Land Act 
means a"sale'held under the provisions of S. in, i.e,, a sale by a 
Revenue Court.

Where a Revenue Court decree is transferred to the Civil Court 
and properties were sold in execution, the sale does not extinguish the 
encumbrances on the properties.

G. Lakshmanna for Appellant.
P. Somasundaram for Respondent 
N. S. ---------

Curgenven and Anantha-1
krithna Aiyar, JJ. ? S. A* No. 1366 of 1931,
8th August, 1937. )
Evidence Act, S. 93 (4)—Simple mortgage—Oral agreement for 

the discharge of the mortgage amount by allowing the mortgagee to 
enter into possession—Admissibility.

An oral agreement between the mortgagor and the mortgagee in a 
pimple mortgage by which the mortgagee was to enter into possession 
and remain ih possession till the amount due to him was discharged out 
of the usufruct is admissible in evidence. ...

G. Ramahrishna Aiyar for Appellant.
P. Somasundaram for Respondent. ’ .
N. S.

S. A. No. 978 of 1924,



13

Jackson and Tiruven 
kata Achariyar, JJ.

9th August, 1937:
,, Civil Procedure Code, O. at, R. 84—Forthwith—-Meanii^g of— 

Failure of bidder to pay the initial deposit of as~per cent.-^Re-sale 
on fresh proclamation after 2 months—Validity. - J' *•'' - '■

In execution of a decree certain properties were sold on ist Septem­
ber, 1923. The highest bidder failed to pay the 35 per cent, deposit on 
that day. The next two days were holidays and on the 4th the' non­
payment was reported to the Court which ordered a re-sale after the 
issue of a fresh proclamation. The re-sale on fresh proclamation was 
held on sth November and resulted in deficiency in price. The-decree- 
holder applied under 0. ar, R. 84 of thq Civil Procedure CcK^e -to recover 
the deficiency in price from the previous bidder. . , __

Held, by Jackson, J. (Tiruvenkata Achariyar, J., holding* contra) 
that the re-sale, though it was held after a months from the’dkte ottl|e 
prior sale, was not in contravention of O. ar, R. 84 of the CiviKPrt^ 
cedure Code and was not invalid. -’-1 " •

Ch. Raghava Rao for Appellant. -
B. Somayya for Respondent.' ‘ ^ ' '
N. S.

Curgenven and Anantha- 
krishna- Aiyar, JJ.
9th August, 1937.
Hindu Law—Partition suit by minor—Birth of sou subsequent 

to the institution of suit—Plaintiff's share if reduced. ‘ “ T ‘ J, • 
The birth of a son subsequent to the institution of jf -partition ‘suit 

by a member of a joint family does not have the effect of reducing the 
plaintiff’s share even where the plaintiff happens to be .a minor surviv- 
ing by a next friend. Though ft may depend on the Court’s; discretion 
whether to decree a partition in favour of a minor or not, yet once, the 
Court makes its mind to decree a partition, the severance of the 907 
parcenary dates back to the institution of the suit itself, even as in the 
case of an adult co-parcener suing for partition.

48 hfid. 465 and 36 L. W. raj followed.
Ch. Raghava Rao and A. Sundaram Aiyar for Appellants.
K. Kameswara Rao for Respondent. ' '
N.S. ----------

Srinivasa Aiyangar )
and Reilly, JJ. > S. A. No. iigo of 1934.

10th August, 1937. ; •
Transfer of Property Act, S. 58 (c)—Mortgage by dohdt'tional 

sale—Ron-specification of date for repayment of amount—Effect.
There is nothing in the definition of mortgage .by condftibrikl salp 

in'S. 58 (o) of the Transfer of Property Act which requires that a cPrtiun 
date most be fixed for repayment of the amount borrowed.J Cbasd- 
quently the non-specification of such a date in the document dries not 
show that it is not a mortgage by conditional sale.

A. Krishnaswami Aiyar and N Sivaramahrishna 'Aiya/for 
Appellant,

B. Somayya for Respondeht.
N. S. * -• '

| S. A. No, 1430 of 1934.'

C. M. S. A. No. 6 of 1936.



Curgenven and Anantha- 1
krishna Aiyar, JJ. ■ > S. A. No. 1403 of 1934.
10th August, 1937. ) • - - -
Words—Santhathi—Meaning of—If includes adopted son.
The word " Santhathi ” means ordinarily •“ heirs ”, and will include 

an adopted son. ' , . '
S. Ramaswami Aiyar for Appellant.

, . P. N. Appuswami Aiyar for Respondent.
N. S. ---------

Madhavan Nair and 1 C. M. S. A. No. 35 of 1935 
Curgenven, JJ. ? and

11th August, 1937. ) C. R. P. No. 336 of igag.
Civil Procedure Code, O.21, R. 89—Lessee of immoveable pro 

perty—Right to apply under.
. A lessee of immoveable property is entitled to apply under 0. sr, 

R. 89 of the Civil Procedure Code for the setting aside of the sale of 
the property held in execution of a decree.

P. Chenchiah for Appellant.
V. S. Narasimhachar for Respondent 
N. S.

Madhavan Nair and 
Curgenven, JJ,

11 th August, 1937.
Madras District Municipalities Act, S. 49, cl. (vt)—Rules for 

the conduct of elections—Rule 31—Interpretation by Government 
of the sections of the Act—Finality—Jurisdiction of Civil Court if 
barred.

The finality under Rule 31 of the Rules for the Conduct of Elec­
tions under the District Municipalities Act attaches only to the inter- 
■pretation by the Government of the Rules made under the Act and not 
of the sections of the Act and consequently the interpretation put by the 
Government on a section of the Act is not binding on the Civil Court 
nor is the jurisdiction of the Civil Court barred in respect of it,

B. Sitarama Rao and S. R. Muthuswami Aiyar for fttitioner. 
K. V.. Krishnaswami Aiyar and N. Swaminathan for Respond­

ent.
N. S. ---------

C. R. P. No. 383 of 1937,

Jaohson, J. Cr. R. C. No. 385 of 1937. 
Cr. R. P. No. 353 of 1937,nth August, 1937. )

Criminal Procedure Code, S. 533—Orderly Sub-Magistrate 
—If appealable.

Where an order of delivery of property was passed by a Sub-Magis- 
,trite some time after conviction, and an, appeal was filed separately 
against that order

"HelJ, ho appeal lay.
Full Bench ruling in 53 M. L. J. (R.,C,) 3=35 L. W.; (R. C.) 76

considered.
M. Appa Rao for Petitioner.
The Public Prosecutor for the Crown.
N. S.
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Sritt(vasa Aiyangar and 1 11
Curgenven,JJ. > ' S. A. No, .720 of 192+.

16th August, 1927. )
' Limitation—Suspension op—Grounds not' specified in the Limi­

tation Act—Amounts advanced by harnadan to the tarwad—Cause 
of action whether suspended so long as karndvah was alive.

1 The Limitation Act is- exhaustive and complete and no general 
principle based updn equity can be invoked apart from the provisions of 

, the Act to save the bir of limitation. The cause ■ of action is not sus­
pended simply because the right to sue and be sued is united in the 

. same person. The cause of actioq for a suit in , respect of debts 
advanced by a karnavan to his tarwad, i? not suspended during the life­
time of the karnaVan. <

' * l

/T. P.'M. Msrtpn, fqr Appellant
T. R. Ramaohandra Aiyar for Respondent.
N. S.,

, Ramesam and '
,, , Porntsh, JJ.

16th August, 1927.
" Ina\n—Construction—Devadayani—rOrant to institution or to 

individual—1Resumption ofinam' and re-assessment on ryotxmari 
tenure—Validity—Suit to set aside resumption—Limitation— 
Limitation Act, Art. 14^—Grant to frupffe himself after resump­
tion—Effect-—Trusts Act, S. 88—Property if becomes trust pro­
perty—Bona fide purchaser for value—Rigftts 9/., ,

The inclusion of the word “Dcvadayam” in an inam deed is not con- 
. elusive in favour of dedication. The classification of inams as Deva- 

dayam includes both grants to a religious institution as such and also 
,, grants to individuals who may or may not be officials in religious 

institutions.
A,grant to a person in his capacity as an official of a religious in­

stitution is a grant to the institution itself. Where a substantial part of 
the income goes to a mosque or a temple, the grant is one*to the insti­
tution. In all other cases a grant to a named/ person will not be a 
grant to the institution, but to the grantee as a persona designate.

A grant to a person as ‘ Mulla ’ does not necessarily mean a gift 
to a mutawalli or to a mosque.

Whore the inam title deed is not forthcoming, and where the Inam 
Register is not clear, usage can and must be looked into for determining 
the nature of the grant.

Where from 1874 till 1909 certain properties were dealt with as 
ancestral property by way of usufructuary mortgages, •

Held, that the property was granted only as a service inam to a 
named person and not to the institution in which those services were 
directed to be performed.

Where for failure to perform the services the Board of Revenue 
resumed the inam and re-assessed the property on Ryotwari tenure,

Held, that the resumption was intra vires and that Art.. 14 of the 
Limitation Act applied to the suit to set aside the resumption or declare 
the resumption invalid.

N. R. C

A.1 SI fta. 349 qf 1923.
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4a M. 161 dissented from. , ' .
There is no fresh, cause of .action by the mere issue of a patta after
resumption. ' 1 ' •
Qncrff: In fpcase where after-resumption the properties are grant­

ed to thh_trpjrtee himpelf,, whether the principle of S. 8&of the .Xtustp 
Act applies ?> , , ,, , , ■., . ■

, 4,2 M. i6i,rioubteti. , , . . ,,,, , . , ,
Assuming S. 68-of the Trusts Act applies to such a case, the ,pro­

perty- will not become trust property in the absence of a declaration of 
Court that ibis so. - • • - - . ■>

36 M. 329 Applied. - ■ ’■ ' ■
Arid' bbna ‘ fidh jMirchSsers fdr value without notice will have 

superior rights before it is again declared as trust property.
T. M. Krishnaswami Aiyar, N. Sivaramakrtshna Aiyar and 

N. C. Krishna Aiyar for Appellant.
The Government Pleader (P. Venkataramana Rao), P. R. 

Ganapathy Aiyar, Ch. Raghava Rao and V. Krishna Mohan for 
Respondents.

N. S. ---------
Curgenven, J. I

> C. R. P. No. i2i2 of 1925.
16th August, 1927. )
Civil Procedure Code, S. 73—Assets paid over to other decree- 

holders on date of application—Suit proper remedy.
Where on the date of an application for rateable distribution, the 

assets have been paid over to other decree-holders, the proper remedy 
of the aggrievefi decree-holder is by a suit under S. 73 (2), Civil Pro­
cedure Code.

23 A. 313 (P.C.) applied to.
V. Ganapafi Ayya for Petitioner,
N. Sivaramakrishna Aiyar for Respondent.
N. S. • ------ —

Wallace, J. 'j •
> C. R. P. No. 1001 of 1926.

17th August, 1937. j
Civil Procedure Code, 0. 1, R. 10 and 0. 22, R. 4—Death of 

defendant—Legal representative not impleaded in tune—If can 
he added as parties under 0. 1, R. 10.

The provisions of O. 1, R. 10, Civil Procedure Code, cannot be 
resorted to so as to override the provisions of 0. 22, R. 4. Conse­
quently a Court cannot add as parties to the suit the legal representa­
tives of p deceased defendant who have not been impleaded as suqb 
within the time allowed by law.

G. Lakshmanna for Petitioner.
V. Suryanavayana for Respondent.
N. S.



Jackson and Tiruven- }
kata Achariyar, JJ. > C. R. P. No. 1276 of 1925.

18th August, 1927. J t
Specific pet'formance—Decree Jot'—Power of Court to extend 

time fixed in the decree.
The Court has power to extend the time fixed in the decree 

for ipeclfic performance of a contract.
Case-law reviewed.
N. C. Vijayaraghavachari for Petitioner.
P. Satyanarayana for Respondent.
N, S. , ---------

The Offg. Chief Justice, i 
Beasley and Ana nth a-[ 

krishna Aiyar, JJ. I 
19th August, 1927. J

A. S.-No. 226 of 1923.

Court Pees Act (V of 1922)—Maintenance suit filed under 
the old Act 0/1870—Appeal under the new Act—Valuation—Forum 
of appeal—Rew Act if retrospective.

A suit for maintenance was filed while the Court Fees Act of 1870 
was In foice and was valued at a sum over Rs. 10,000. At the time of 
the appeal, the new Act of 1922 had come into force. According to the 
valuation under the new Act, the value would be less than Rs. 5,000.

Held, that the appeal lay to the High Court and not to the District 
Court, as the right of appeal which was a valuable right could not be 
taken away by the new Act which was not retrospective.

T. Rangaohariar andB. V. Sundara Reddi for Appellant.
K. F. Krishnaswanii Aiyar and N. S. Srinivasa Aiyar for 

Respondent.
N. 8. ---------

Srinivasa Atyangar, J. 1
> C. R. P. Nos. 38 to 47 of *1927.

igth August, 1927. )
Provincial Small Cause Courts Act, Ss. 23 and 25—Suit for 

rent based on attornment—If depends on proof of title to immove 
able property—Order directing return of plaint—When justifiable 
—Revision—Interference.

A Small Cause suit was filed by the usufructuary mortgagee for rent 
on the ground that the defendants had attorned to him and were paying 
rent but subsequently failed to pay it. The Court ordered the plaint to be 
returned on the ground that it had no jurisdiction to entertain it«s the 
defendants disputed the plaintiff’s title to the properties. Thereupon 
the plaint was presented to the District Munsif’s Court but it was return­
ed on the ground that the properties exceeded Rs. 3,000 in value and 
consequently beyond the pecuniary jurisdiction of the Munsif. There­
upon the plaint was presented to the Sub-Court, but that Court again 
returned it on the ground that it had no jurisdiction to entertain it as 
the value of the rent sued for was below Rs. 3,000.

Held, (1) that the order of the Small Cause Court returning the 
plaint was wrong as the claim for rent was based, on attornment and did 
not depend upon proof of title ;

N. R, C,
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(a) that the order returning the plaint was an 1 order in a case 
decided” within the meaning of S, 2g of the Act.

T. S. Venkatesa Aiyar for Petitioner.
F. S. Van for Respondent
N. S. ---------

Srinivasa Aiyangar and)
Curgenven, JJ. 7 S. A. No. 1343 of 1924. 

aand August, 1927. )
Contract Act, S. 96—If applies to unascertained goods.
The vendor's lien specified in S. 96 of the Contract Act can be 

exercised even in the case of unascertained goods.
L. R. 8 Chancery Appeals 389 referred to.
L. A. Govindaragkava Aiyar for Appellant.
S. Varadachai-iar and K. S. Champakesa Aiyangar for Res­

pondent.

Madhavan Nair and ]
Jackson, JJ. > C. M. S. A. No. 128 of 1925.

34ih August, 1927- '
Civil Procedtwe Code, S. 47 —Attachment in execution of decree

__Subsequent lease by judgment-debtor—Lessee if a representa~
live"—Appeal.

A lessee from the judgment-debtor subsequent to the attachment 
of the properties in execution of the decree Is a “representative” of the 
judgment-debtor within the meaning of S. 47 of the Civil Procedure 
Code.

21 A. 30 followed.
Ch. Raghava Rao for Appellant.
K. Kameswara Rao and A. Ramasami Aiyangar for Res­

pondent.
N. S. ---------

The Offg. Chief Justice, .
Beasley and Anantha- ( C. M. S. A, No. 13* of 1915.

krishna Aiyar, JJ. j •
1 st September, 1927.

Civil Procedure Code, S. 47— Decree against karnavan of 
Malabar tarwad— Attachment of tarwad properties in exe­
cution—Objection by some members of the tarwad on the ground 
that they belong to their onm tavazhi and not to the tarwad— 
Order on—If falls under section.

Where properties are attached as belonging to the tarwad in execu­
tion of a decree against the karnavan of a Malabar tarwad and some 
members of the tarwad file an objection to the attachment on the ground 
that the properties belong to their own tavaxhi and not to the tarwad, it 
does not fall under S. 47 of the Civil Procedure Code, as the objection 
was agitated by the members in a capacity different from the one in 
which the karnavan was impleaded and made liable under the decree.

33 M. i9S and 31 !• C. 393 followed.
24 M. 658 and 30 M. 315 overruled.
K. Krishna Menon for Appellant.
K. P. Rantakrishna Aiyar for Respondent,
N. S.
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Ref. Case No. 16 of 1926.

Indian Income-tax Aot,Ss. 2 (1) and 4 (3) (8)—Agricultural 
income—Lease of trees—Income front toddy tapped from trees.

The income from toddy tapped from tree* by the lessee of the trees, 
only (and not of the land on which the trees stand) is not “ agricultural 
income’’ within the meaning of S. a (1) of the Income-tax Act.

K. S. Jayarama Aiyar for Assessee.
M. Paianjali Sastri for Commissioner of Income-tax.
N. S. --------

The Offg. Chief Justice, I
Ramesain andBeasley,JJ. > Ref. Case No. 7 of 1926.

Sth September, 1927. )
Indian Income-tax Act, S. 50—“ Tax was recovered ’’—Mean­

ing of.
The words “ Tax was recovered "in S. So of the Income-tax Act 

do not mean the refund to the assessee of the tax already paid by him 
but mean the collection of the tax from the assessee.

Vere Mockett for Assessee.

The Offg. Chief Justice, 
Ramesam and 
Beasley, JJ.

$th September, 1927.

M. Paianjali Sastri for Commissioner of Income-tax.
N. S. --------

Madhavan Nair and 1
Jackson, JJ. > C. M. A. No. 256 of 1925.

6th September, 1927. ) %
Transfer of Property Act, S. 59—Usufructuary mortgage— 

Redemption of portion—Subsequent oral agreement substituting 
other items as security—Validity.

The plaintiff had executed a usufructuary mortgage in 1889 of the 
A Schedule properties for Rs. 700 for a period of 7 years. Subsequently 
he redeemed a portion of it on payment of Rs. 100. Later on an oral 
agreement was entered into by which the C Schedule properties were 
accepted t>y the mortgagee as substituted security for the A Schedule 
properties for a fresh period of 6 years. The plaintiff instituted a suit 
for redemption.

Held, that the oral agreement amounted to an oral mortgage ot 
the C Schedule properties which was invalid under S. 59 of the T. P. 
Act and consequently the suit must fail

V. Ramasami Aiyar for C. Padmanabha Aiyangar for 
Appellant.

K. S. VenkatTaman for Respondent
N. S. --------

Madhavan Nair I
and Jackson, JJ. > C. M. S. A. No. 37 of 1916.

6th September, 1927. )
Malabar Tenants Act (/ of 1900), Ss. s and 6—Decree for re­

demption—Appeal by tenant for enhanced compensation—Decree by 
Appellate Court for enhanced compensation—Ejectment of tenant 
by first Court's decree—If tenant entitled to mesne profits 
after ejectment till payment of enh(fnced compensation.
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Where in a decree for redemption and ejectment against a tenant, 
the tenant was awarded compensation by the Muniif** Court and the 
tenant was ejected on payment of compensation, but he filed an appeal 
and got a higher amount for compensation and claimed mesne profits 
between the time of ejectment and payment of the enhanced amount.

Held, that thMenant was not entitled to mesne profits but only to 
interest on the enhanced amount from the time of ejectment.

4S M. L. J. 333 followed.
K, P. Ramakrtshna Aiyar for Appellant.
A. Sivarama Menon for Respondent.
N. & ---------

Wallace and Tiruven- j
kata Achariyar, JJ. C. M. A. No. 353 of 1037.
6th September, 1937. j

Mahomedan Law—Hiba-bil-ewae—Sale—Transfer by husband 
to vnfe trt satisfaction of dower which had been fixed—Civil Pro­
cedure Code, 0. 41, R. 33 —Appeal from order of remand—Issues 
not dealt with by the Appellate Court—If can be ar(filed.

Where the dower amount due by a Mahomedan husband to hla 
wife has been already fixed and the husband transfers property to his 
wife in satisfaction of this amount, the transfer amounts to a sale 
according to Mahomedan Law. But, if the transfer is in satisfaction of 
unascertained dower, the transfer is not a sale.

S A. 6 j referred to.
In an appeal from an order of remand, the appellant can only argue 

whether the order of remand is a legal one; he is not entitled to support 
the decree of the first Court on grounds and issues not.dealt with by 
the lower Appellate Court which passed the order of remand.

V. Thiagaraja Aiyar. for Appellant.
hi. A.AJteem for Respondent.
N. S. _____ *

The Offg. Chief Justice, |
R antes am andBeasleyJJ. V Ref. Case No. 31 of 193.;.

6th September, 1937. )
Indian Income-tax Act, S. 3—Association—Combination of 

P0™™ *« auction toddy shops and sharing the Profits—
Ltabxlttff for assessment to income-tax,

A combination of persons who enter into an arrangement to take in 
auction, work and share the profits of toddy shops and share the profits 
does not contravene any rule of the Abkari Act and is not an illegal 
association, and consequently is assessable to income-tax in resoect of 
the profits derived by it.

T. R. Ramachan dra Aiyar for Assessee.
. M. Patanjali Sastri for Commissioner of Income-tax,

N, S, ^_
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Madhavan Nair and )
Jaokson, JJ. > C. M. S. A. No. igi of 1935.

6th September, iQaj. )
Civil Procedure Code, O. 21, Rr. 16 and 18—Assignment of 

decree—Judgment-debtor if can plead the absence of consideration 
for the assignment—Subsequent decree not between same parties—' 
Right to set off.

It is not open to the judgment-debtor to raise the plea of the 
absence of consideration for the assignment of the decree, where the 
decree-holder admits the assignment.

There is no right to set off under O. ai, R. 18, C. P. C., where the 
subsequent decree is not between the same parties in the same 
character,

K, S. Champagesa Aiyangar for Appellant
B. Soinayya for Respondent.

N. Sr --------

Srinivasa Aiyangar and)
Curgenven, JJ. r S. A. Nos. 1082 of 1924 and others.,

6th September, 1927. /
Company—Voluntary winding 1 if—Bond in the name of the 

company—Assignment by person purporting to act as liquidator, 
but not properly appointed—Validity.

The assignment of a bond which stands in the name of a company 
by a person purporting to act as the liquidator in the voluntary winding 
up of the company is not ^valid, if he was not properly, or in fact, 
appointed as liquidator.

The Advocate-General and S. Ramasami Aiyar for Appellant.
P. N. Marthan dam Pillai for Respondent."
N. S. ---------

Wallace and Tirliven- 1
kata Achariyar, JJ. / L. P. A. No. 67 of 1934.
7th September, 1937. )

Hindu Law—Minor—Agreement to sell immoveable property 
by guardian of the minor—Agreement for the benefit of the minor 
—Specific performance—If can be decreed.

A contract to sell immoveable property belonging to a minor by his 
guardian is not specifically enforceable against the minor, even though 
it is for the benefit of the minor.

43 M. 185 distinguished.
39 C. 232 (P. C.) followed.
B. Sitarama Rao and N. S. Srinivasa Aiyar for Appellant.
M. Patanjali Sastri for Respondent.

N. S. ------ *-
N R C
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Jackson, J. '1

f. Cr. A. No. 397 of 1927.
8th September, 1927. )

Opium Act, S. 9—Criminal intention—If fiecessary—License 
given for removing opium on one day—Removal of greater portion 
on that day—Removal of the balance on subsequent day—Effect.

License issued for removing opium on a certain day does not 
permit the removal, on the next day, of a portion of it which was not 
removed the previous day.

Under S.-g ofjhe Opium Act it is not necessary to prove a crimi­
nal intention.

J. C. Adam (Public Prosecutor) for the Crown.
M. Patanjali Sastri for Accused.
N. 'S. ---------

Wallace and Tiruven- 
hata Aohariyar, JJ.
8th September, 1927.

Madras Estates Land Act, S. 77—Rent not previously ascer­
tained—Suit under the section—If maintainable.

The fact that the rate of .rent has not been previously ascertained is 
no bar to the institution of a suit for rent under S. 77 of the Madras 
Estates Land Act. The Court should determine the proper rate.of rent 
in the suit itself.

21 L. W. 42 followed.
Sir K. V. Reddi for Appellant.
V. Oovimtarajachari for Respondent.
N. S. --------

S. A. Nos. 1550 & rssi of 1922.

Ramesam and i
Cornish, JJ. > O. S. A. No. 58 of 1926.

12th September, 1927. 1

Arbitration—Award—Misconduct of umptre—Refusal to 
state a case to High Court on question of law—Taking indf pendent 
legal advice.

A refusal, by the umpire, to state a case to the High Court on a 
question of law arising in the arbitration proceedings does not amount 
to legal misconduct, but, if the umpire takes independent legal advice, 
it will amount to legal misconduct.

Nugent Grant and K. S. Krishnasami Aiyangar for Appellant.
Vefe Mockett for Respondent
N. & ---------

The Offg. Chief Justice, 
Beasley and Anantha- 

krishna Aiyar, JJ. 
12th September, 1927.

O. S. A. No. 16 of rgag.

Indian Succession Act, S. 187—Unprobated will—If can be 
relied upon in defence.

A defendant who relies upon an unprobated will in defence to a 
suit by the heir-at-law is trying “to establish his right as executor or
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legatee ” within the meaning of S. 187 of the Indian Succession Act 
and this is prohibited by the section.

K. S. Krishnasatni Aiyangetr and K. Bhashyam Aiyangar for 
Appellant.

C. V'enkatasubbaramiah for Respondent.
N. S.

The Offg. Chief Justice 
an d Srinivasa 

Aiyangar, J.
13th September, 1937.

Civil Procedure Code, S. 98—Suit for accounts—Decree— 
Appeal—Judges agreeing as regards all items except one but dis­
agreeing as regards the one item—Effect.

In an appeal from the decree in a suit for accounts, both the Judges 
agreed that a number of items disallowed by the Lower Court should be 
allowed but with regard to one item they differed.

Held, that the result of this difference was that the decree of the 
Lower Court should be set aside in respect of the items which, both the 
Judges agreed, should be allowed and confirmed in respect of the item 
as regards which they differed.

The word opinion ” in S. 98 (1) does not mean opinion on all 
the points raised in the appeal

C. S. Venhatachari and V. K. Srinivasa Aiyangar for Appellant.
T. V. Muthukrishna Aiyar, K. Narasimha Aiyangar, S. 

Panchapagesa Sastn and VI C. Veeraraghavau for Respondent.

N. S.

Wallace and Tiruven- I ,
kata Achariyar, JJ. > A. S. Nos. 353 and a? of 1924.

13th September, 1927. J

Hindu Law—Partition deed—Construction of—" A and his 
wife and her heirs ”—Whether operates as a gift in pnesenti or an 
executory estate—Validity of—Provision for altered succession— 
If opposed to Hindu Law.

Where in a partition deed between father and son it was provided 
that the property allotted to No. 1 individual should be enjoyed by him 
absolutely, and the property allotted to No. 3 individual should be en­
joyed by him and his hei^s, and where it was further provided- that in 
the properties allotted to No. 1 individual, individual No. a or his heirs 
shall have no rights and that the properties that are allotted to the first 
individual should belong to him, his named wife and her heirs.

Held, that such a provision that the property should go to No. 1 
individual, his wife and her heirs being in variance with the line of 
succession recognised by Hindu Law is invalid.

Held further that the wife of individual No. 1 did not get any in­
terest in the property either jointly with her husband or after his death
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contingent on the property being undisposed of and that the term “ to 
her and her heirs ” was merely declaratory of the intention of the parties.

37 M. 498 distinguished. •
> S. Jagadisa Aiyar and V. Rajagopala Aiyar for Appellants.'

T. M. Krishnaswami Aiyar, K. Aravamuthu Aiyangar and 
N. Swaminathan for respondents.

N. S. ---------
Wallace and Tiruven- )
kata Aohariyar, JJ. > A. S. No. 414 of 1925.

13th September, 1927. J
Limitation Act, Art. 132—Mortgage bond—Construction of— 

Provision for the whole amount becoming due in default of payment 
of interest-^-1' On demand”—Whether demand necessary—Exercise 
of option—Evidence of.

In 4 mortgage bond executed on 32nd January, 1908, it was 
provided that the mortgagors should pay before the 22nd January 
of each year the interest arrived at on the principal amount at the rate 
of 9 per cent per annum and pay the principal sum within a period of 
S years from the date of mortgage.’’ In default of payment of interest 

' or principal on such due dates they agreed to the mortgagee adding to 
the principal sum the interest due each year from the date of default 
and recovering the “ total amount ” with interest at the said rate with­
out regard to the due date for payment of principal, whenever the 
mortgagee required, by proceeding against the mortgagors and the 
hypothecs. The mortgagor did not pay any interest on the due date 
but the interest up to 15th June of 1909 was paid on the basis of 
enhanced rate from the due date and also on the principal as well as the 
interest Another sum was paid towards the principal.

Held, (1) that the words “ whenever you require ” made the de­
mand essential and a demand was necessary before the cause of action 
could accrue and the limitation began to run only from the date of de­
mand. •

On demand ” does not mean forthwith or immediately.
39 M. 981 followed.
S3 I- A. i8s=LL.R. 48 A. 457 relied upon.
(2) that under the deed it was open to the mortgagee to exercise 

his option to call in the principal amount and that on the exercise of 
such option limitation began to run from that date ;

(3) the fact of payment of interest on the footing of enhanced rate 
up tojthe date of payment even before the due date for the second 
instalment arrived imported a demand.

Further the fact of payment of interest before the due date for 
principal also imported a demand.

14 Ch. D. 687 In re Rutherford followed.
9 L. W. 479 distinguished.
K.V. Krishnaswami Aiyar and S. Jagadisa Aiyar for Appellants.
A. Krishnaswami Aiyar, M. PatanjaH Sastri and R. Soma 

snndaram Aiyar for Respondents.
N. S. . --------
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Srinivasa Aiyangar and 1
Ananthakrishua 1, s_ A Noa< 2 and I0 of igas, \ 

Aiyar, JJ. | ,
12fh September, 1927. J

Hindu Law—Alienation by limited owner—Improvements 
made by alienees—Suit to recover possession with mesne profits by 
reversioner—If reversioner entitled to mesne profits.

Where a limited female owner of an estate under Hindu Law alie­
nated some properties absolutely and the alienees bona fide believing 
that they have absolute title made improvements on the property and 
the reversioner subsequently brought the suit to recover thfc property 
together with mesne profits till date of recovery of possession,

Held, that the plaintiff was not entitled to recover mesne profits 
which are in any way attributable to the improvements effected by the 
alienees whose right to the value of improvements had not been 
questioned.

T. R. Ramachandrd Aiyar and K. P. Ramakrishna Aiyar for 
Appellants.

G. Krishnaswami Aiyar and A. PaTameswara Aiyar for Res­
pondents.

N. S. ^-------- ' '
Srinivasa Aiyangar and 1

Ananthakrishua [. S. A. No. r86i of 1925.
Aiyar, JJ. \ .

nth September, 1927. J
Hindu Law—Joint family— Father—Alienatioy—Major por­

tion of the consideration for necessity—Rights of minor son.
Where all the joint family properties were already in the posses­

sion of strangers under othis and the father and another adult co­
parcener sold the properties for a sum of Rs. 580 and it was found by 
the Court below that only Rs. 335 out of this amount went in discharge 
of debts binding on the joint family,

Hel<i, that the sale as a whole must be upheld.
49 A. 149 (P. C.) referred.
T. M. Ramaswami Aiyar for Appellant.
V. Rajagopala Aiyar for Respondent.
N. S. —----- "

Madhavan Nair and )
Curgenven, JJ. \ C. M. A. No. 83 of 1937- .

13th September, 1927. ) ,
Madras Local Boards Act—Rules wider—Rule 1—“ Election” 

—Meaning of.
The word “ election ” has not been defined in the Madras Local 

Boards Act or in the Rules framed thereunder. It d6es not mean a 
process of selection. It embraces the whole procedure whereby an 
elected member is returned whether or not it be found necessary to have 
a polling.

Where three persons offered themselves for election to a vacant 
seat but, on the date fixed for the scrutiny of nomination papers, the

N R C



nomination paper of one of them was rejected and later on another 
withdrew with the result that the third person was declared elected;

Held, that this amounted to an “ election ” within the meaning of 
Rule i of the Rules framed under the Madras Local Boards Act.

Si'M.L.J. 193 not followed.
4S M. L. J. 33 and 47 M. L. J. 793 followed.
E. V. Sundara Reddi for Appellant.
L. S. Veeraraghava Aiyar for Respondent.
N. S. - --------

Tfre Offg. Chief Justice )
' and Reilly, J. > O. S. A. No. 77 of 1936. 

i4.th September, 1937. )
Hindu Law—Adoption by widow—Devise of properties in her 

favour by her husband—Validity of adoption.
Where a widow in whose favour all the properties had been devised 

absolutely by her deceased husband adopted a son,
Held, that the adoption was valid.
An adoption is not invalid merely because there is no property over 

which it can take effect.
T. M. Krishnaswami Aiyar for Appellant.
V. C. Gopalaratnam for Respondent
N. S. ---------

Srinivasa Aiyangar and ]
Ananthakrishna Aiyar, JJ. > S. A. No, 1410 of 1934.

16ih September, 1937. )
Specific Relief Act, S. 37 (c)—Contract for sale by landlord— 

Suit for specific performance and possession—Tenants in posses­
sion—Decree for possession if can be given.

The plaintiff sued to enforce specifically a contract for sale entered 
into by a landlord and to recover possession of the properties which 
were in thfe actual possession of the tenants. The tenants did not raise 
the plea of wamt of notice to quit. They had repudiated the title of the 
landlord before the institution of the suit. ,

Held, that the tenants had, by repudiating the landlord’s title, be­
come liable to be evicted by the landlord and therefore, under S. 37 (c) 
of the Specific Relief Act, the plaintiff could exercise that right of the 
landlord and evict the tenants.

Obiter : The tenants are not entitled, as a matter of right, to take 
up the plea of want of notice to quit in second appeal when they have 
not raised it before.

A+Krishnaswami Aiyar and K. V enkatrama Rafti for Appellant.
K. Kaineswara Rao for Respondent.
N. S.

The Offg. Chief Justice,
Ramesam and Beasley, JJ.

16th September, 1927.
Indian Income-tax Act, Ss. 4 and 10 (9)—Partnership—Asses­

ses doing business with headquarters outside British India but 
having branches in British India—Agreement with employees in 
the branches to give them a shjare of the profits at the end of two

Ref. Case No. 13 of 1926.
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years as their remuneration—If amounts to a partnership—Share 
of the profits if can be deducted as expenses under S. 10 (9),

A merchant doing business had his headquarters in a place outside 
British India. He had branches^! several places within British.India. 
He entered into an agreement with his employees in the . respective 
places of business whereby they were to serve for two years and receive 
a share of the profits at the end as remuneration for their services. The 
agreement provided that the employer was ,to have the sole control of 
the business and that the employees were liable to dismissal There was 
no provision that the employees should bear any loss incurred in the 
business.

Held, (1) that the agreement did not constitute a partnership and 
the assessee was therefore liable to pay tax on the entire profits and 
not merely on the share of the profits reserved to him under the 
agreement, and (3) that the assessee was not entitled to deduct the 
share of the profits due to the employees as expenses under S. 10 (9) 
of the Income-tax Act.

The Advocate-General for Assessee.
M. Pa tan fali Sasiri for Commissioner of Income-tax.
N. S. --------

The Offg. Chief Justice I
and Reilly, J. 7 O. S. A. No. 70 of 1936.

19th September, 1937. ' ’’
Hindu Law—Joint family property—Presumption—Acquisi­

tions of father.
Where in a Hindu family consisting of father and son the father 

acquired a Mitta and also other properties and there was ho direct evi­
dence before the Court that the said Mitta was treated as* joint family 
property by the father,

Held, that from the fact that the other properties were so treated, 
no presumption arises that this property was also treated as joint family 
property so as to give an interest therein to the'horn

S. fduihia Mndaliar and T. D. Srinivasachari for Appellants.
R. N. Aingar for Respondents.
n. a. --------

Srinivasa Aiyangar and 
Ananthakrishna 

Aiyar, JJ.
19th September, 1937.

Registration Act, S. go—Scope of.

S. A. ^o, 1455 of 1934.

To attract the provisions of S. go of the Registration Act, two 
conditions are necessary. One is that the earlier unregistered conveyance 
and the later registered conveyance must be both seeking to take*efleet, 
not completed transactions. Consequently, where an unregistered sale has 
been taken by the party as a completed sale and the sale coupled with 
the delivery of possession has been given effect to completely long be­
fore the subsequent registered sale deed is executed, S. go does 
not apply. Secondly, the earlier unregistered deed must be a valid docu­
ment operative in law, that is, operative even without registration.

T. M. Krishnaswatni Aiyar for Appellant.
V, Krishnamachari for Respondent.
N. S.
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A. S. No. 138 of 1934.
(i •

Contract Act, S. 70—•“ Lawful ”—Meaning of—Person making 
the payment if should he interested in making it.

The word “ lawful ” in S. 70 of the Contract Act indicates 
that the payment should have been made bona fide. It is not neces­
sary that the person making the payment must have been interested 
in making the payment.

K. V. Krishnaswami Aiyar and S. Venkatrama Aiyar for 
Appellant.

C. Padmanahha Aiyangar for Respondent.
N. S„ ---------

Waller, J. )
7 I. P. No. 378 of 1936. 

aoth September, 1937. )
Indian Trusts Act, S. 66—Trustee mixing up trust properly 

with his own—Rights of benefibidg^-Charge.
Where a trustee wrongfully mires up the trust funds with his own 

funds, the beneficiary is entitled to a first charge upon the entire funds 
so mixed up.

The Advocate-General for Creditor.
S. Doraisami Aiyar for Official Assignee.

N. S.
MadhavatfNair and

Curgenven, JJ.
23rd September, 1927.

Criminal Procedure Code, S. 197—Tahsildar acting as a 
polling officer for a municipal election—Complaint against, of 
falsifying election records by tampering with voting papers— 
Sanction if necessary.

A complaint was preferred against a Tahsildar to the effect that he 
while acting as the polling officer in connection with a municipal elec­
tion falsified or attempted to falsify the election records by tampering 
with voting papers.

Held, that previous sanction was not necessary for the lodging of 
the complaint as the Tahsildar while acting as the polling officer was 
not acting in his official capacity as Tahsildar.

ICjvo conditions under S. 197 must be fulfilled before a sanction is 
required. (1) That the person charged with the offence should be a 
public officer who was not capable of being removed from his office ex­
cept by the Government' (3) That the offence alleged to have been 
committed must have beep done in discharge of his official duties,

P. Venkataramana Rao for Tahsildar.
The Public Prosecutor for the Crown.
N. S. ----------

Cr. R. C. No. 373 of 1937.

The Offg. Chief Justice 
- an d Reil ly, J.

20th September, 1937.
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Wallace and Tim- ^
venkaia Achariyar, JJ. > A. S. No. 370 of 1933.
33nd September', 1937. )

Civil Procedure Code, 0. 26, R. 1—Successive Commissions 
—Appointment of—Legality.

Successive Commissions for the same purpose should not be order­
ed except where the Court thinks it necessary to discard the previous 
Commissioner’s report in which case the first Commissioner's report is 
not evidence in the case.

T. R. Ramachandra Aiyar and C. V. Harihara Aiyar for 
Appellant.

K. P. Krishna Menon and T. S. Anantaraman for Respondent.
N. S. ---------

Ramesam and )
Cornish, JJ. > A. S. No. 354 of 1933.

33rd September, 1937. )
Civil Procedure Code, S. 93—Scheme suit—Compromise by 

some of the parties or death of some—Effect.
The fact of the compromise by some of the parties to a scheme 

suit or the death of some of the parties does not preclude the Court in a 
scheme suit from deciding the question regarding the removal of some 
of the trustees.

The Advocate-General and N. Sivarawakfishna Aiyar for 
Appellant

T. R. Ramachandra Aiyar and T. S. V enkatesa tyyar for Res­
pondent

N. S. ---------
Ramesam and■

Cornish, JJ.
33rd September, 1937.

Registration Act, Ss. 17 and +9—Equitable mortgage—List of 
documents containing a dairse at the foot that the documents veere 
deposited as ssciu iiy—Registration if necessary—Oral evidence or 
subsequent admission—Admissibility—Evidence Act, S. 91.

Where the defendants borrowed monies from the plaintiff on the 
equitable mortgage by deposit of their title-deeds and the list of the 
properties whose title-deeds were deposited contained a clause at the 
foot that the documents were deposited as security for the debt,

Held, that the list evidenced the bargain between the parties and 
itself created the mortgage and therefore required registration.

go C. 338 (P. C.) referred to. .. -
Held also that no oral evidence or subsequent admission by the 

defendant was admissible to prove the mortgage.
A. Krishnaswami Aiyar and N. Sivqramakrishna Aiyar for 

Appellant.
S. Varadachariar and P. Satyanarayana Rao for Respondent, 
N. S.

N R.C
♦

A. S. No. 355 of 1933.
j
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Madhavan Nair and )
Curgenven,:JJ. > , , C. M. A. No. 69 of 1925.

23rd September, 1927. )
.Qivil Procedure Code, 0. 17, 2 and1 3—Scope and applica­

bility.
. Prder 17, Rr. 2 and 3, Civil Procedure Code, are mutually inde­

pendent and exclusive.
. 1 jPer Madhavan Nair,J. (Curgenven, J., contra).—Where the 

plaintiff’s pleader applied for an adjournment and, on the adjournment 
bein^ refused, took no further'part in the hearing of the suit, and the 
plaintiff who was also present applied for an adjournment and, on 
its being refused, refused to go on with the case, and the suit was 
dismissed.

Held, that O. 17, R. 2 applied to the case and not R. 3.
41 M. 486 referred to.
S. Varadachariar and K. S. Champakesa Aiyangar for 

Appellant.
■ ■' V. Ramadoss and R. Purushottam Aiyangar for Respondent.

N. S. --------
Srinivasa Aiyangar )

. ‘and Curgenven, JJ. > S. A. Nos. 252 to 257 of 1925.
26th September, 1927. *

Madras Estates Land Act, S. 30—Enhancement of rent—Ryot 
using water from Government tank—Water rate levied from land­
lord by Government—Landlord’s claim to include water rate m 
therent—If.one for enhancement.

Their Hardships referred the following question to the decision of 
a Full Bench; Where a ryot uses water from a Government tank for 
which a water rate is levied on the landlord by the Government and also 
collected, whether the claim of the landlord to include this water rate in 
the rent due from the ryot is one for enhancement of rent within the 
meaning of S. 30 of the Madras Estates Land Act.

A,-Kri&hnasami Aiyar for Appellant.
> K. Desihachari for Respondent. • ,,

' N.' S. ' --------
Srinivasa Aiyangar and )

Curgenven, JJ. > S. A. No. 311 of 1926.
26tH September, 1927. )

Madras Irrigalton Cess Act—Inamdar using water from 
Government tank—Right of Government to impose water cess.

Where there has been no change in the Government tank or the 
supply channel either by warof deepening the tank or raising the bund 
or altering the sluices or the supply channel, the Government is not 
entitled to levy water cess under the Irrigation Cess Act from an inam­
dar on the ground that a larger extent than the mamool wet land had 
been cultivated with the w^ter from the tank,'

S. Vai'adaohariar for Appellant.
- P. Venkataramana-Rao (Government Pleader) for Respondent, 

N. S.
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Srinivasa Aiyangar and 1 'J'
Anantabrishna Aiyar, JJ. ? S. A. No. 892 of 1926.

27th September, 1927. )
Religions Endowment—Permanent lease^-Recognilioh by suc­

cessive trustees—Presumption of validity. ;
The defendants and their predecessors-in-title have been enjoying 

certain temple lands on permanent lease for more than 60 years past, 
the origin of such leases being unknown, and several succeeding trurtees 
recognised the said transactions as permanent leases ;

Held, that in (he above circumstances, there was a presumption 
that the alienations were made for justifiable necessity and the onus of 
proof of the absence of such justifiable purpose lay on the trustee. -

46 Bom. 481 (P. C.) and 40 Mad. 402 (P.C.) followed.
S. Varadachariar and V'. Balasundaram Aiyar for Appellants.

,K:S. Desikan for Respondent ■ "
N. S. -------- ‘ ' •

Phillips, O.C.J.and J
Reilly, JJ. / C. M. P. No. 3254 of 1927.

28th September, 1927. '
Letters Patent, cl. 15—Judgment—Order remitting the report 

of the Official Referee hack to him.
The order of a Judge on the Original Side of the High Court re­

mitting the report of the Official Referee back to him is not a 
“ judgment ” within the meaning of cl. 15 of the Letters- Patent.

K.S. Krishnaswami Aiyangar, for Appellant.
Vere Mockett for Respondent.
N. S. --------

Wallace, J. )
> Cr. A. No, 224 of 1927.

28th September, 1927. )
Petroleum Act, S. s (1)—Transport license—Halt overnight.
Where a person who has got a license for transport of petroleum 

halts his consignment for a few hours overnight in a place which is not 
formally licensed to keep petrol, he is not guilty of an offence under 
S. s (1) of the Petroleum Act.

K, N. Oanapathi for Public Prosecutor.
V. L. Ethiraj for Accused.
N. S. --------

Srinivasa Aiyangar and 
Anantabrishna 

Aiyar, JJ.
28th September, 1927. ,

S. A. Nos. 979 and 1449 of 192?.

Transfer of Property Act, S. 53—Entire consideration applied 
to discharge debts—Effect—Transfer to defraud creditors—Trans­
fer partly sitpported by const deration—If should be set aside 
wholly.

A transfer of property the consideration of which is utilised entirely 
in payment of debts of-the transferor without any benefit being retained 
for the transferor may be one intended to defeat creditors, • -
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Where a transaction in fraud of creditors is partly supported by 
consideration, it cannot be upheld to the eitent it is supported by con­
sideration.

30 M. 6 and 37 M. 237 referred td.
46 M. L. J. I3S dissented.
Wairap Subramania Aiyar for Appellant.
S. Muihiah Mudaliar for Respondent. v
N. S. ---------

Jackson, J.

39th September, 1927.
C. R. P. No. 537 of 1927.

Civil Procedure Code, 0. 22, Rr. 2 and 4—Legal representa­
tive already on record—No abatement.

Where the legal representative of a deceased party is already on 
record as a party O. 32, R. 2, Civil Procedure Code, applies and no 
application need be put in under O. 22, R. 4.

7 L. 399 and 4 C. L. J. 568 referred to.
K. V. Krishnaswami Aiyar for Petitioner.
S. Varadachariar for Respondent.
N. S. --------

Jackson, J. )
/ C. R. P. No. 745 of 1927.

39//* September, 1927. )' v
Presidency Small Cause Courts Act, Ss. 43 and 47—Order oj 

ejectment—Application for stay subsequently—Maintainability.
An application for stay under S. 47 of the Presidency Small Cause 

Courts Act after the passing of an ejectment order under S. 43 is main­
tainable.

17 L. W. 179 referred to.
T. C. A. Anandalwan for Petitioner.
V. Rajdgopalachari for Respondent.

N. S. --------- •
Phillips, O. C. J. 

and Reilly, J.
30th September, 1927.

Hindu Lave—Joint family—Mingling of separate income with 
Joint funds—Presumption of jointness—Evidence to rebut.

Where a member of a joint Hindu family has his own separate 
earning and they are mingled with the joint family funds, there 
is a presumption that all the properties are joint family properties and, 
unless he produces his accounts or other evidence to show that his .earn­
ings were kept separately, the earnings must be treated as joint family 
properties.

50 C, 439 (P. C.) referred to.
C. Narasimhachan'ar for Appellant.
K. S. Krfshnaswami Aiyangar for Respondent,
N. S.

A. S;No. 173 of 1925.
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A. S. No. 152 of 1937.
«

Hindu Law—Joint family business—Debts contracted by 
manager—Other members taking part in the management of the 
business—If personally liable.

In the case of a'joint family business, the other members of the 
family cannot be treated as partners in the business merely because 
they take some part in the management of the business and are not 
personally liable to discharge the debts contracted by the manager for 
the business.

K. S. Krishnaswami Aiyangar and K. Narasimha Atyangar 
for Appellant.

S. Mulhiah Mudaliar for Respondent.
N. S. ---------

Srinivasa Aiyangar, J. j
/ C. R. P. No. 37s of 1937.

3rd October, 1937. )
Limitation Act, Art. 164—Substituted service—If amounts to 

due service.
“ Due service ” in Art. 164 of the I .imitation Act means “ personal 

service ” and does not include “ substituted service”.
53 M. L. J. si2 not followed.
P. C. Parthasarathi Aiyangar for Petitioner.
L. A. Govindaraghavd Aiyar for Respondent. •
N. S. ——

Venkatasubba Rao, J. 1
> C. S. hfo 42 of 1927.

4ih October, 1927. )
Madras High Court Original Side Rules, Order V (a)—Scope 

of—Claim by way of indemnity—When arises—Beneficiary—Right 
of indem%tiy against trustee.

Under Order V (a) of the new Original Side Rules of the Madras 
High Court a defendant can agitate his claim by way of indemnity 
against a third person arising out of the suit transaction. Cases of 
indemnity may arise under express contract, under implied contract, 
under statutory provisions, and under fiduciary relationship between the 
parties.

A cestui qui trust has a right of indemnity against the tnj^tee for 
all losses occurring to him by reason of the trustee’s acts amounting to 
breach of trust in the same way as a trustee has a right of indemnity 
against the beneficiary for monies spent for the benefit of the benefi­
ciary. Such a claim of the beneficiary is not one by way of damages 
but one by way of indemnity,

M. Subbaroya Aiyar for Plaintiff.
V. Radhakrishnayya, A. Suryanarayaniah and R. Tirumala 

Thathachariar for Defendants.
. N. S.

The Chief Justice 
and Ramesam, J. 
3rd October, 1927.
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Ramesam and 
Cornish, JJ.

4.lh October, 1927.
Hindu Law—Widow—Decree against—When binds the

reie'rsion.
Where in a suit against a Hindu widow as representing her hus­

band’s estate, a real defence is available but-not put forward and a 
decree is obtained against her, it is not binding on the reversioner. 
ItJs not the law that, unless it is established that there was fraud or 
collusipn;between the plaintiff in the prior suit and the widow, the deci­
sion therein would be 'res judicata and binding on the-reversioner. 
Gross negligence or laches on the part of the widow in not defending 
the’suit will render the decision not binding on the reversioner.

N. Rama Rao for Appellant
G. Lakshmanna for Respondents
N. S.

Phillips and
Reilly, JJ.

.4ih October-, 1927.
Interest—Damages for breach of contract—Interest if chn 

be' awarded on..
Interest cannot be awarded upon the amount of damages for 

breach of contract which was agreed to by way of' settlement between 
the parties.

51 M.L. 1*765 (F.'R) referred to.
No interest can be awarded in claims based upon a breach of 

contract, apart from the Interest Act.
K. Krishnaswami Aiyangar for Appellant.
B. Somayya for Respondent. ‘ ’ '

Devadoss, J. ) -■ *
? Cr. Rev. Cases No=. 202 & 203 of 1927. 

. ; iplh Ocfobei1927. ) . ' .
Madras Local Boards Act, S. 166—Driver and owner of a 

motor bus running on a road notified not safe for traffic.
'■ Where a motor bus is-plied for hire along a road which is p-ohi- 

bited by notification as not being safe for traffic, the driver of the bus 
towelWs the owner of it both come -within the purview of S. 166-of the 
'Madras Local Boards Act -■ -

, " . If. P- Ramakrishna Aiyar for Petitioner..
V.'Balarama Aiyar for Respondent.., •
N. S. --------- •'

A. S. No. 357 of 1^24-

A. S. No. 217 of 1923.
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Srinivasa Aiyangar ai 
Anantahrishna Aiyar, 

$oth September, 1937
S. A, No. 153 of 1934.

«
Court-Fees Act, S. 13—Disposal on a preliminary point— 

Partition suit—Point as to defendants' exclusive right to property 
and as to share of plaintiff, if the first point is found against 
defendants.

Where two point* for determination arose before the Lower 
Appellate Court in a partition suit, vis., whether the defendants had 
acquired an exclusive right to the property in suit and what was the share 
to which the plaintiff would be entitled, a one third or a half share, in the 
event of the first point being held against the defendants, and the Lower 
Appellate Court decided the case against the plaintiff on the first point 
itself, without going into the second, and the High Court in second 
appeal reversed the finding of the Lower Appellate Court on the first and 
remanded the case to the Lower Appellate Court for final determination,

Held, that the Lower Appellate Court had disposed of the case on 
a preliminary point for purpose of S. 13 of the Court-Fees Act, and 
that the Court-fee paid on the second appeal memo, in the High Court 
could be directed to be refunded.

Ch. Raghava Rao for Appellant.
B, Somayya for Respondents.

_ N. S.

30th September, 1927. )
#

Compromise decree—Some of the parties minors on the date of 
the suit but attaining majority on the date of the decree—Decree 
representing as minors—Effect.

The plaintiffs brought a suit for setting aside a compromise decree 
obtained against them as minors represented by their brother as guard­
ian on the grounds that they were majors on the date of the suit and 
that the guardian was guilty of fraud and negligence. The first Court 
dismissed the plaintiffs’ suit. On appeal the Lower Appellate Court found 
that the first plaintiff was a major on the date of the decree, if not on 
the date of the suit and as such that the decree was not binding on 
both of them.

Held (in Second Appeal by the defendant?) (1) that a decree 
obtained against a person who was a minor on the date of suit but who 
subsequently attained majority on the date of the decree, treating him 
still as a rpinor is not void as there is no procedure prescribed in the Civil 
Procedure Code which compel* a plaintiff to get the minor defendants 
who attain majority during the course of the proceedings declared as 
majors.

39 Mad. 1031 and 6 L. W. 372 followed.
30 M. L. T. 479 explained.
(2) that a compromice decree is on the same footing as a contract 

and hence when on the date of the decree one of the parties was treated 
as a minor while in fact he was a major, the said decree is not binding 
on hhn.

N R C
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K. Ramamw'ti and K. Kameswara Rao for Appellant
B. Jaganuadha Doss for Respondent;

N. S. --------- >
•

The Chief Justice and V
Ramesam, J. 3rd October, > A. S. No. igg of 1924- 

1927. )
Contract Act, S, 74—Mortgage bond—Provision for payment in 

instalments and'simple interest—Provision for payment of balance 
in lump on default with’ compound interest at same rate.

Where a mortgage bond provided for payment of the debt in suc­
cessive instalments, for simple interest at a certain rate in the first 
instance, and in the event of-default in the payment of any. one instal­
ment, for payment down in a lump sum of the entire balance payable 
with compound interest at the same rate from the date of.default,.

Held, the clause was not penal and could be enforced.
T; Ramachandra Rao for’Appellant.
Ch. Raghava Rao for Respondent
N. S. ---------

The Chief Justice and |
Ramesam, J. > A. S. No. 353 of 19*5.

4ih October, 1927. j
Hindu Law-^Bequest to two persons—Joint tenants or tenants- 

in-common.
A bequest to two persons who are not1 members of a joint Hindu 

family does nftt make them joint tenants but they take it only as tenants- 
in-common.

11 C. r (P. C.) distinguished.
23 C. 670 (P. C.) followed.
fT. Kamesitoara Rao for Appellant.
Ch. Raghava Rao for Respondent.
N. S. * ---------

•
Jdf fcson and Ananta- )

hrishna Aiyar, JJ. > S. A. No. 716 of 1924.
7th October, 1927. j
Jnam—Enfranchisement—Ejectment suit by enfranchises— 

Off,ufi of proof.
'‘“'Where a vetti sen inam was enfranchised and the plaintiff who 

bought the interest of one of the enfranchisees sued in ejectment 
persons in possession.

Held, that the onus of proving the right to-eject, vie., jhat- the 
original grant was of both the warams, lay on the plaintiff.

49 M. L. J. 60a and gi M. L. J. 51° followed.
44. M; 643 (P. C.) referred.
V. Ramadoss for Appellant.
Ch. Raghava’Rao andy. Krishna M oh am for Respondent,
N. S.
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Ananthakrishna 
Aiyar, J.

10th October, 1937.
Civil Procedure Code, O. i, R. 8—Scope of.
A Court should not refuse leave under O. i, R. 8, Civil Proce­

dure Code, merely on the ground that the persons interested in the 
trust as representing whom the plaintiffs applied for leave are not 
numerous, or that there is a difference prevailing among the persons. 
The consent of all the persons is not necessary for the purpose of. 
instituting a representative suit

T.L. Venhatarama Aiyar for Petitioner. ■
TJd. Ramasami Aiyar for Respondent.

The Chief Justice 
and Anantha­

krishna Aiyar, J. 
nth October; 1937'.

Interest—Sale of goods—Suit for price of—Whether interest 
payable—Ceylon Ordinance Qj of 1918)—Form of promissory, note 
—Interest column not filled up—Effect.

The plaintiff, a dealer in rice and cement, supplied goods to defend­
ant from time to time'and got promissory notes for the price. Finally 
the previous promissory notes were consolidated and a final promissory 
note was executed in the prescribed printed - form but the space for 
interest was not filled up. The plaintiff brought a sutt for price on 
the dealings and on the promissory note in India.

Held, (1) assuming that the promissory note was invalid under' 
the Ceylon Ordinance an action lay on the original dealings in India,

(a) that, on the construction of the promissory-note, there was no 
contract for payment of interest as the same was negatived by the 
space for interest not being filled, and

(3) that, further, the plaintiff was not entitled to any interest 
from the date of the promissory note but only from the date of the 
plaint, apartfrom contract for such payment and the provisions-of the 
Interest Act 1

K, S. Krishnaswami Aiyangar and V. Rajagopala Aiyar for 
Appellants,

M. Patanjali-Sastri and.S. Jagadisa Aiyar for Respondents.

Wallace and T iru- )
venkata Achariyar, JJ. > C. R. P. No. 1140! 1933. 

nth October, 1937. j
Madras Estates Land Act, S. 3 {2)—Estate—Post-settlement 

inam—Sale for arrears of revenue and purchase by Government— 
Effect—Grant not of the whole village—Existence of minor 
inams—Effect—Burden of proof.

A. S. No. 8 of i9*S-

C. R. P. No. 999 of 1936.
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Where a post-settlement inam was sold for arrears of revenue and 
purchased by the Government,

Held, that, the zamindari having been put an end to by the pur­
chase, S. 3 (a) (a) and («) of the Madras Estates Land Act which 
implies the continued existence of the zamindari did not apply.

S. 3 (a) (d) of the Act applies even though the grant is not of the 
whole village due to the existence of minor mams.

Per Wallace, J.—Where, in a suit for ejectment, the defendant 
raises the plea that the lands in respect of which the suit is brought 
a^e lands in an estate and the Civil Court has no jurisdiction to enter­
tain the suit, the initial onus of proof is on the defendant to prove that 
the suit lands relate to sn estate. It may be that, after this initial 
onus is discharged, the plaintiff should establish his right to eject the 
defendant.

Per Tiruvehkata Aohariyar, J.—In such a suit there is no pre­
sumption either way.

Case-law reviewed.
S. V aradaohariar and Ch. Raghava Rao for Petitioner.

A. Krishnaswami Aiyar and P. Satyanarayana Rao for Respondent.
' N. S. ---------

Philips and Reilly, JJ. |
> A.S. No. aga of igag. 

iaih October, 19a?. )
Word—Santhathi—If includes adopted son.
In the case of a devise to females the word “Santhathi” does not 

include “adopted son” as the adoption can be made only to the 
husband.

Ch, Raghava Rao for Appellant.
B. Somayya and E, Krishnamurthi for Respondent,
N. S. • ---------

•
The Chief Justice and )

Anantabrishna Aiyar, J. > C. M. P. No. 399a of 19*7.
12th October, 1937. J

Arbitration Act, Ss. 1 and 14—Award—When can he set aside 
by Court—Finding of arbitrator—Jurisdiction of Court to go into.

Unless there has been misconduct on the part of the arbitrator or 
the award was improperly procured, the Court has no Jurisdiction to 
rescind the award under S. 14 of the Arbitration Act. The Court has 
no power to investigate whether there is evidence to support the 
finding of the arbitrator or not.

Per Anantabrishna Aiyar, J.—The rules of evidence as laid down 
in the Evidence Act do not govern arbitration proceedings.

Nugent Orant for Appellant.
Respondent unrepresented.
N. S.
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Mad ha van Nair and 
Reilly, JJ.

12th October, igay.
Indian Penal Code, S. aga as amended by Act XVIII of igag 

—Omission of the word “ printed ”—Effect.,
Where a person was charged, after the coming into force of Act 

XVm of igag, with having printed an obscene publication, and, tried 
and convicted of an offence under S. aga, I.P.C.,

Held, that the word “printed” having been omitted from the Sec­
tion by the Amending Act of igag, the charge against the accused was 
illegal and the conviction should be set aside.

J, C. Adam (Public Prosecutor) for Crown.
G. Lakshmanna for Accused.
N. S. ---------

Srinivasa Aiyangar, J. j
> C. R, P. No. S99 of igay.

12th October, igay. )
Civil Procedure Code, O. 38, Rr. 5 and 6 and O. 43, R. 1 (g)— 

Application for attachment before judgment—Petition closed after 
recording the undertaking by the defendant not to alienate his 
properties—Appeal—If lies.

Cr. A. No. 388 of iga?.

The plaintiff applied to the Court for an order to direct the defend­
ant to furnish security for the amount claimed in the suit or ■ to attach 
his properties. The Court passed an order recording the undertaking 
of the defendant not to-alienate his properties and closed the petition.

Held, that, this order fell under O. 38, R. 6 (a), C. PfC., and conse­
quently was appealable under O. 43 r R, 1 (g.)

3 R. 307 and s° C. ais referred to.
K, Bhashiam Aiyangar and T. R. Srinivasan for Petitioner.

1 NV R. Govindachari for;,Respondent,
N. S.

Oevadoss, J.

13th October, igay.
} C. R. P. No. 1304 of igaS.

Limitation Act, S. ig—Statement that debtor would pay the 
amount at a future fixed period—Suit filed beyond the period of 
limitation from the date of signing the statement but within the 
period of limitation from the date fixed—If barred. .

1 Where a debtor wrote to the creditor acknowledging that « parti­
cular amount was due to the creditor on that date and promising to pay 
that amount in the first week of January next.

Held, that a suit by the creditor filed more than 3 years from the 
, date of the signing of the letter but within 3 years from the first week 
of January fixed by the letter was barred by limitation.

P. N. Appusami Aiyar for Petitioner.
T. M. Ramaswami Aiyar for Respondent.
N, S.
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Jackson and Anantha- 
krishna Iyer, JJ. 

xath October, 1927.
Registration Act, Ss. 17 and 49*— Unregistered sale-deed—Ad­

missibility to prove the nature of possession of the vendee—Mort­
gagee getting unregistered sale-deed—Suit for redemption of mort­
gage—Mortgagee if can rely upon the sale deed—Transfer f)f Pro­
perly Act,'S. 6h. ' ' ~

An unregistered sale deed is admissible in evidence to prove the 
nature of the possession of the vendee, namely, that the vendee claimed 
title as absolute owner adversely to the vendor. Any • unilateral asser­
tion of hostile right by the mortgagee who enters into possession of the 
mortgaged properties will not have the effect of extinguishing the right 
of redemption of the mortgagor But if the mortgagee takes an un­
registered sale-deed from the mortgagor it will be an “act of the parties ” 
which will have the effect of extinguishing the right of redemption under 
S. 60 of the Transfer of Property Act 

Case law reviewed.
M. S. Venkatrama Iyer for Appellant.
C. A. Seshagiri Sastri for Respondent
N. S. s ---------

Phillips and Reilly, JJ. )
> A. S. No. 77 of 1925.

lath October, 1927. ' :
Contract Act, S, -23—Champertous agreement—Applicability 

to India—>Tests.
The F.rfjdiah law of champerty is not applicable to ,India. 

Where the defendant entered into an agreement with the plaintiff -who 
was her relation to give to the plaintiff ith of the properties thgt she 
might recover in a suit by her against her brother, in consideration of 
the plaintiff assisting her in the litigation with money and services.

Held, that the agreement was not extortianate but was more in the 
nature of a family arrangement ,

G. Laksh manna for Appellant. a
Ch. Raghava Rao for Respondent.
N. S. - ---------

Madhavan Nair and I
Reilly, JJ. > Crl. Rev. Case No. 33s of 1927.

’ izth October, 1927. )
Indian Motor Vehicles Act, Ss. 11 and 16 and Rule 27 (o)— 

Scope of the Rule—If ultra vires—“ Accident ”—Meaning of.
The word “ accident ” in Rule 27 (c) of the Rules framed under 

the motor Vehicles Act means accidents to the driver,and the occupants 
or to the car, and does not include accidents to other cars or to the 
public which: the driver of'the motor vehible came to know in the course 
6f his driving. 'So construed, the Rule falls within the scope of S. 11 
(2) (i) of the Act and is not ulti'a vires.

B. C. Sankaranaraydna for Accused.
K. N. Ganapati for the Public Prosecutor for Crown.
N. S, --------

S. A. No. 135 of 1924.
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C. R. P. No. f3S6 of 1937.
13th October, 1937. )
Landlord and tenant—^Lease for one year—Lessee relinquish­

ing possessionhefore the expiry of the year—Liability for rent Jor 
the 'remaining period.

- Where a lease was taken for a period of one year and the lessee 
who had entered into possession vacated the premises after 4 months 
and gave a notice to the landlord that he gave up the lease, but the 
lessor refused to accept the termination of (he lease and it appeared 
that-the landlord had offers from other persons to take up the property 
on leace on higher rent but that he neglected to lease the property . to 
such-persons,

Held, that the landlord was not entitled to any damages against 
- ' jit, - qui. .-.1,the lessee. ^ 1

P. R. Ramakrish}'i/f Iyer for Petitioner.
P. S. Ramachandra Iyer for Respondent.
j.s. • ------

Devadoss, J.

14th October, 1937.

/uJCji Crl. Rev. Case No. 401 of 1927 •

Madras City Police Act, S. 76—Scope,
S. 76 of the Madras City Police-Act is not restricted in its appli­

cability to the actual driver of a motor bus, but also applies to the 
owner of the bus or the person who has got the licence, and the fact 
that the person in whose name the licence had been obtained was not 
actually present in the bus when it was driven along a road prohibited 
for traffic by the licence is immaterial. 1 -1'- •■*y-

N. S. Srinhasa Iyer for Petitioner.
P. Govinda Menon for Crown Prosecutor. 
N. S. --------

Devadoss, J. 1
# > Crl. Rev. Case No. 510 of 1927-

Hth October, 1937. ) in'i-
Madras Local Boards Act, Ss. 232 and 333— Failure to Jake 

out licence—Prosecution for—Limitation fdr commencing.
Where the accused was charged by a Taluk Board for failure to 

take out a potter’s licence for the period commencing flora the year 
1934 and the complaint was filed in November 19*6)

Held, that under S. 333 of the Madras Local Boards Act, the 
period of limitation was 3 months from the expiry of the fear during 
which the licence, if granted, would have enured and consequently the 
complaint relating to the omission to take out the licence for the years 
1934'and 1935 was barred.

S. 223 and not S. 223 is applicable to cases of failure to get 
licence.

S. Sonndararaja Aiyangar for complainant and the Public 
Prosecutor for Crown.

N. S.
N R C



Devadoss, J.

14th October, f ’̂37.
Crl. Rev. Case No. 527 of 1937.

Criminal Procedure Code, S. stf-rSumnions case—Complain­
ant absent—Son representing father dead add getting himself sub­
stituted—No further steps taken—Magistrate proceeding with the 
trial and convicting accused—Legality.

Where in a summons case the complainant was absent on the day 
of the hearing and his son turned up and represented that his father 
was dead and that he be substituted in his place and the Taluk Magis­
trate gave him leave to do so but the complainant’s son did not take any 
steps and the Magistrate proceeded with the trial of the case, examined 
witnesses and convicted the accused which conviction was upheld in 
appeal by the joint magistrates,

Held (in revision),\that the conviction was bad as the Magistrate 
should have acquitted the accused under S. 347 of the Crl. P. Code.

19 C. W. N. 334, referred to.
*■ K- Kameswara Rao and K. Subba raina Iyer for Petitioners. 

The Public Prosecutor {Mr. J. C. Adam) for Crown 
N. S. ---------

Srinivasa Aiyangar and 
Reilly, JJ.

ijth October, 1937.
Court-fee—Ejectment suit against tenant—Defendant claim­

ing value of ^improvements—Decree by first court for ejectment 
conditional on paying compensation—Appellate Court holding de­
fendant to be licensee and directing ejectment without compensa­
tion—Second appeal by defendant—// Court-fee should be paid on 
amount of compensation claimed.

■Where a decree in ejectment was passed against a tenant cotldi- 
tional on paying him compensation in respect of the buildings erected 
by him and on appeal the Sub-Judge holding that the defendant was a 
mere licensee ordered ejectment without paying value of the improve­
ments, and,-th\e defendant preferred a second appeal and paid Court- 
fees only on the valuation of the land without paying separate Court- 
fee on the compensation amount claimed,

Held, that the Court-fee paid was proper.
33 M. 84, 30 M. L. J. i2i and 45 M. 346, referred to.
The Malabar Tenants’ Improvements Act does not apply to a 

mere licensee.
B. Sitcfram Rao and A. R. Sundara Iyer for Appellant.
K. P.M. Menon and P. Govinda Menon for Respondent,
N. S. ---------

S. A. No. 903 of 1933.

Phillips and Ramesain, JJ. 

18th October, 1927.
A. S. No. 89 of 1925 & 288 of 1936.

C. P. C., S. 92—Interest—Residents of the place—Feeding 
charity—Necessity to go and ask for food in the chatram.
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Residents of a place where a chatram in which feeding charity 
is being carried on, is situated have got sufficient interest to .bring a 
suit under S. 93, C. P. C. It is not necessary that they should have 
had any necessity to go and ask for food in the chatram.

42 M. 360, dist.
T. R. Ramachandra Iyer- and S. R. Dikshit for Appellant.

' K. V. Krishnaswaini Iyer and K. G. Srinivasa Jyer for Res­
pondent.

N. S. --------

Kumaraswami Sastri )
and Wallace, JJ. > C. M. S. A. No., 59 of 1937.
19th October, 1937. J

Limitation Act, Art. 182 —Execution saleof,pr.opaniies"a^\ 
belonging to the judgment-debtor—Delivery of possession formation 
purchaser—Subsequent dispossession by real owner—Spit by 
auction-purchaser against real owner—Dismissal of suit. Court 
holding properties did not belong to the judgment-debtoi—Subse­
quent suit by auction-purchaser against decree-holder and judg­
ment-debtor for refund of purchase-money—Decree given against 
decree-holder—Purchase-money collected in execution—Subsequent 
execution petition by decree-holder to execute his decree—Limita­
tion.

Certain properties were sold in execution of a decree, as belonging 
to the judgment-debtor and purchased by a third persou and,/.were 
delivered to him. Subsequently the auction-purchaser was dispossess­
ed by another person who claimed to be the real owner. The auction- 
purchaser filed a suit against him but the suit was dismissed on the 
ground that the properties did not belong to the judgment-debtor but 
belonged to the other person. Subsequently, the auction-purchaser 
filed a suit against the decree-holder and the judgment-debtor for re­
fund of the purchase-money and a decree was passed against the 
decree-holder. In execution of this decree, the purchase-money was 
recovered by the auction-purchaser from the decree-holder. Then, the 
decree-holder Jiled a petition for executing his own decree. This peti­
tion was filed more than 3,years from the date of the decree obtained 
by the auction-purchaser against the decree-holder but within 3 years 
from the date of the refund of the purchase-money. It was also more 
than 13 years from the date of the original decree.

Held, (1) that the starting point of limitation for the Execution 
Petition was the date of the refund of the purchase-money by the 
decree-holder to the auction-purchaser and not the date of the decree 
obtained by the auction-purchaser for refund of the purchase-mone^;

30 M. 309, referred to ; and
(2) the present Execution Petition cannot be considered to 

be a continuation or revival of the old Execution Petition, inasmuch as 
the properties in respect of which a sale was asked for in the two peti­
tions were entirely different.

P. Sotnasundaram for Appellant.
C. Sambasiva Rao for Respondent.
N. S. --------- 1
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Madhavatt Hair and 1
Reilly, JJ. > ’ Crl. App. No. S4° of iga?-

10th October, 1937. j
Madras Local Boards Act, S. 3 (iS)—Public road—Road 

poromboke beyond the limits of the road used by the public for 
passage.

The words ** public road ” in S. 3 (18) pf the -Madras Local 
Boards Act includes the extent of the road poromboke between the 
limits of the metalled road used by the public for passage to and fro 
jyid the pr^^erty of the adjoining owner.
\ . The Public Prosecutor for Crown,,
-•j' T. S. Krishnaswaiiii .(amicus curise) for A cused.

N. S. --------
if't j . '^Eft&adoss, J. - ) 1

> C, R. P. No. 37s of-1926.
■h 1 -iQ(h October, 1927. )
"... Madras Estates Land Act,S. 192—C. P. Code, O. 21,' Rr. 58 to 
63—If apply to rent suits under the Act.

lor, The provisions of the-C. P. Code relating to claim petitions; vie., 
0.-21, Rr. 58 to 63 are applicable to rent suits under the Madras 
Estates Land Act.

K. Kameswara Rao for Petitioner.
- J' M. Venhatasubbiah for A. Krishnaswami Iyer, for Respondent.

De\’adoss, J.

19th dctober, 1927.
} C. R. P. No. 400 of 1926.

Execution—Insolvency of decree-holder—Subsequent assign­
ment of decree by decree-holder—Right of assignee to execute the 
decree—Right of Official Receiver to impeach the validity of the
assignment.

A decree-holder assigned the decree after'he was adjudicated an 
insolvent. The assignee applied for recognition of the assignment and 
execution of the decree. Both the decree-holder anchthe judgment- 

J debtor who'weVe served'with notice did not raise any objection but the 
Official Receiver raised the plea that the assignment was not valid.

Held, (1) that the Ofhcial’Receiver had the locus standi to object 
to the,assignment ; and

(2) that the assignment having been made by the decree- 
holder after the adjudication passed no interest to the assignee.

^ N. Kunchithapatham for Petitioner.
A. C. Sampath Aiyangar for Respondent.
N. S.

Devadoss, J, )
> C. R. P. No. 148 of 1926.

igth October, 1927. )
Religious Endowment Act (192s)—lf retrospective.
The provisions of the Religious Endowment Act of 1925 are not 

■ retrospective and the right of suit vested in persons prior to the pasa- 
1 ing of the Act is not affected.
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K. Krishnaswami. Aiyangar and T. R. Ariniadhcflant for 
Petitioner.

T. R. Rantachandra Iyer ^nd D. P. Neelamegachariar for 
Respondent.

N. S. '
The Chief Justice

amt Anantha-
krishna Aiyar, J.

3olh October, 1927.
Limitation Act, Art. 118—Will aullwisiiigwldow id. adapt 

and directing all the properties except the house to be divided 
between the widow, daughters and adopted sbn’ in defined shares— 
Adoption by widow—Alienation by the adoptive mother and 
adopted son of the house—Suit by reversio lef^fpip^qching the 
alienation—Limitation.

A testator authorised his widow to adopt and directed that all his 
properties except the house should be divided into ghare^and distri­
buted to his widow, daughters and adopted son. rfhe widow ’adopted 
a son. The adopted son and the adoptive mother alienated the house. 
Within 4 years from the date of the alienation but after 20 years from 
the date of the adoption the reversioner brought a suit impeaching-the 
alienation.

Held, that the suit was barred by limitation under Art. 118 of the 
Limitation Act having been brought more than 6 years after the date of 
adoption, inasmuch as, the moment the adoption was made, it ^ireaten- 
ed the reversionary rights in view of the fact, that the adopted son was 
given a share in the properties of the deceased.

36 I. C. 255, referred to.
B. Satyanarayana for Appellant.
G. Lahshmanna for Respondent.

■' 1.. J A

A. S. No. 22.7 of 1926. ,

N. S.
Srinivasa Iyengar, J. )

> C. R. P. No. 818 of 1937. 
soth October, 1927. 3
Practice—Appeal from order in insolvency—Necessity of 

notice to respondent before allowing appeal.
Where a District Court allowed an appeal from an order of the 

Sub-Court dismissing an application by the insolvent for discharge as 
out of the time specified by the Court, without giving notice to''the 
creditors or to the Official Receiver,

Held, that the procedure of the District Court was irregular^ as no 
Court has any right to allow an appeal without giving notice*to the 
parties affected by the same.

E. Krishna Iyer for Petitioner.
V. Sambandam Cheliy for Respondent.
N. S.

Madhavan-Nair and f
Reilly, JJ. > Crl. Rev. Case No. 559-of 1937.

30th October, 1937. 3
Indian Penal Code, Ss. 467 and 471 —Suit in which forged 

document put forward—Persons not parties—Complaint for



offence of fabrication of document against—Power of Court to 
lodge.

- A Couit -has got power to prefe* a complaint in respect of offences 
alleged to have been committed before it against persons who are not 
parties to the suit. So far as the parties to the suit are concerned, 
the Court must be taken to have acted as a Court in preferring the 
complaint. So far as the persons not parties to the suit are concerned, 
the Court must be taken to have acted as a public servant lodging a 
complaint and it is not necessary that such a complainant should have 
been examined on oath.

C. Sidney Smith for Accu-ed.
The Public Prosecutor for Crown.
N. S. ---------

Philips and 1
Ramesani, JJ. > A. S. No. 342 of 1926.

20th October, 1927. J
- Civil Procedure Code, S. 92—Scheme decree—Modification— 

If can be made by an application.
Where a decree has been made settling a scheme in a suit under

S, '92, C P.C., any modification of it can be made only by a fresh suit 
and not by any application in the same suit.

B. Somayya for Appellant.
K. Knshnasami Iyengar, V. C. Veeraraghavan and

T. K. Scmivasathaihachariai' for Respondent.
■ N.’S, - , --------

Srinivasa Aiyangar, J. 1
/ C. R. P. No. 785 of 1927.

20th October, 1927, )
Civil Procedure Code, 0. 33, R. 1 and 0. 22, R. 3—Application 

to sue in forma pauperis—Death of applicant—Right of legal re­
presentative to continue the application.

An application to sue in forma pauperis cannot be continued by 
the legal representative of the applicant after the death of the appli­
cant, as the right is a personal one. But the legal representative 
may undertake to pay the proper court-fees and continue the suit in 
whi h case the date of the filing of the application will be deemed to 
be the date on which the plaint was presented.

P.'Panini Rao for Petitioner.
N. S. --------

Madhavan Nair and ) N
■Jackson, JJ. > C. M. A. No. 377 of 1926.

29th October, 1927. ' )
Provincial Insolvency Act (V 0/1920), S. 17—Debtor's peti­

tion—Death of the debtor before adjudication—Jurisdiction of 
Court to adjudicate.

The Insolvency Court has got power to adjudicate a person as in­
solvent on his petition, even though the petitioner died subsequent to 
the filing of the petition.

N. Kunchithapatham Iyer for Appellant.
R. Krishnaswami Aiyangar for Respondent
N. S. • ---------
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Devadoss, J, 

igth October

J. ■ )

f C. R. P. No. 
. 1927. ) *

1334 of iga6.

} C, M, A. No. 248 of 1925.

Madras Estates Land Act, Ss. 74 and 75 (7)—Application for 
appraisement of rent Award of Revenue Inspector-OrTer of 
confirmation by Sub-Collector—Appeal to District Collector—If 
lies Revision—Appeal to District Court. ' *

No appea.1 lies to the District Collector gainst an order of the Sub- 
C°nfin?U3K “ “T”1 of Revenue Inspector in an applb 

S^d^A^t appra“ement of rent under S- 74 of the Madras Estates

o.«!i£,*fairWh,etlier “ does not lie to the District Court
oniw t 0rder of 1116 Sub-Collector confirming the award, as the said

SfS£5SSr ic,*(decTO s- »<
A. Uamaswami Ayyangar for Petitioner. '
S. Nagaraja Ayyar for Respondents.
N. S. ______ . ^

Kumaraswami Sasfri 
and Wallace, JJ.

20th October, 1947.

Religious Endowment—Dedication to trust—Deed not Provid 
pi!°.r dpV0!'!t!°n °f.trust**s after the death of the founder— 
B^ ~R,f:h ioJ*om*™** trustees—In whom vests—Power given 
wcle ^ersons~Dcath of ohe-Other whAi entitled to

Where by a deed certain properties were dedicated to charities for
1T^,hlP °f a? 'dol.by ^ Cotters and it was provided that one of 

the brothers must; be in management and possession of the properties 
but there was no provision as to the devolution or mode of appointment 
of trustees after the death of the founders. • ppomtment

.. ^eW«that, on the death of the brother who managed the proper­
ties, the other brother alone was not entitled to appoint or nominated

ught °J nominatio° devolved upon both the surviving 
era oflthe trust! ^ ^ ^ 0ther deceased brother who ^ere the fount?

S. T. Srinivasagopalachari for Appellant 
B. Sitarama Rao for Respondents.
N. S. ______ m

Srinivasa Aiyangar and 
Jackson, JJ.

21st October, (927.

°fficeS Act' S‘ 6-Construction of 
t0 ws,st uP°n selection being made ftainabii%. ' °f *ersons~Sl"‘ Civil Court-Main-

In cases where new village officers are created by virtue of regroup­
ing, amalgamation or division of villages.-S. 6 of the Madras Hereditary 

N, R, C,

S. A. Nos-.x29 and'30 of 1925.
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Village Offices Act no doubt casts an obligation ■ upon the Revenue 
authorities to make a selection from ^members of the families of the 
last holders of the offices which have been abolished. But it does not 
confer any right on the members of the families to insist upon such a 
selection and a suit by a member of the family for a declaration that 
the defendant was not properly appointed in accordance with the terms 
of the section is not maintainable.

T. R. Ramaohandra Ayyar for Appellant. 
P. V enkataTamana Rao for Government. 
M. Krishna Bharathi for Respondent.
N. S.

Devadass, J.

2$th October, 1937.
Civil Procedure Code, Sch. II, para. iS Legal miscoiiduct 

Arbitrator deciding on local inspection but not on evidence.'
Failure to take evidence by an arbitrator, while the terms of refer­

ence to him do not specifically empower him to dispense with it, amounts 
to legal misconduct, and the award based merely upon local inspection 
cannot stand.

C. R. P. No. 413 of 1926.

K. S. Ramabhadra Ayyar for Petitioner.
T. R. Srinivasan for Respondent.
N. S. --------

Knmai'aswami Saslri and 1
Wallace, JJ. > C. M. P. No. 359° of 1927.

*6th October, 1927. )
Letters Patent (Amended), cl. 15—Order on application for 

stay of execution pending civil revision petition—If appealable.
No appeal lies from an order passed on an application for stay of 

execution pending civil revision petion.
P. G. Krishna Ayyar for Petitioner. #
K. Ramachandra Ayyar for Respondent.
N. S. --------

Waller and Madhavan- )
Nair, JJ. > C. M. P. No. 49 of 1927.

28th October, 1927. )
Civil Procedure Code, S. no—Substantial question of lave— 

Point concluded by the Full Bench decision of the High Court— 
Diffei^nt view of the other High Courts—Valuation of subject- 
matter of suit—Mesne profits subsequent to date of suit—If can 
be taken into account.

The question of the maintainability without the sanction under 
S. 92, C. P. C., of a suit between two persons each claiming to be the 
lawful trustee of a religious endowment is not a ‘substantial question 
of law” for purposes of leave to appeal to His Majesty in Council under 
S. iro, C. P. C., concluded as it is by a Full Bench decision of the High 
Court reported in I. L. R. 45 Mad. ns, whatever the view of the other 
High Courts on the point may.be.
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Qucere :—Whether mesne profits subsequent to the date of the 
suit for recovery of possession can be taken into account in valuing the 
subject-matter of the suit in the fourt of first instance under S. no,
C. P. Code.

43 M. L. J. 6aa and 39 Mad. 843'referred to.
P. Satyanarayana Rao for Petitioner.

! Ch. Raghava Rao for Respondents.
N. S. --------

Kuniaraswaini Sastri and 1
Wallace, J], > C. M. A. No. 444 of iga6.

38th October, 1937. *
Provincial Insolvency Act, S. 7—Swasihiwachakain sei'vice 

inam land—Rents and profits from—Power of Court to make an 
order vesting them in the Official Receiver.

Though a Swasthrwachakam service inam land is not attachable in 
execution of a decree, it does not follow that the rents and profits 
accruing thereon are not liable for .attachment, and there is nothing to 
prevent a Court from realising the rents and profits from the lands foe 
any.particular year by the appointment of a receiver and, after paying 
enough out of them to the Inamdar for his subsistence, from appropria­
ting the balance towards the satisfaction of the decree.

45 Mad. 6ao (F.R) referred to.
49 M. L. J. 344 (P.C.) followed.
It is therefore competent to an Insolvency Court under the Pro­

vincial Insolvency Act by adopting the same course to vest the balance 
of rents and profits accruing due, in the hands of the Official Receiver 
for the benefit of the creditors, after making the necessary allowance 
for the Inamdar.

K. Subba Rao for the Hon'hle Mr. V. Ramadoss for Appellant.
Ch. Raghava Rao and S. Ramachandran for Respondents.
N. S. ---------

Kumarastvami SastH and )
Wallace, JJ. > C. M. A. No. 195 of 1937.

1 st November, 1937. j
Provincial Insolvency Act, S. 43—If mandalcmy or directory 

—Court’s power to extend time onginally fixed for applying for 
discharge.

The provisions of S. 43 of the Provincial Insolvency Act are man­
datory, and not merely directory, and it is not open to the Insolvency 
Court to extend the time for an insolvent to apply for discharge after 
the expiration of the time originally fixed.

4 Pat. 51 and Wallace, J.’s view in 19 L. W. 418 followed.
Krishnan, J.’s view in 19 L. W. 418 dissented from.
Si M. L. J. 309, si M. L. J. 60 and 51 Cal 337 referred to.
Ch. Raghava Rao for Appellant.
A. V. Krishna Rao for Respondent.
N. S.



C. M. A, No. 362 of 1926.
1

Civil Procedure Code, 0. 43, R. 1 (w) and 0. 47, Rt, x and 7— 
Ordei' gt'anting review—Appeal—When maintainable—Review on 
the ground that a ruling was not cited at the original hearing—If 
can be granted— Error apparent on the face of the record”— 
Meaning of.

No appeal lies against an order granting review on the ground that 
a certain ruling of a High Court was not cited on the previous occasion.

Case-law reviewed. - _
. A legal doctrine of a High Court is “ new and important matter ” 

within the meaning of O. 47, R. 1, C. P. Code.
The “error apparent on the face of the record” in O. 47, R. r 

jnust be an. error apparent on a perusal of the judgment itself and not 
by reference to extraneous matters.

Case-law reviewed.
K. BUdshyam Ayyangar and T. R. Snnivasau for Appellant.
A, Ramaswatni Ayyangar for Respondent.
N, S. ---------
Devadoss, J. 1

/ C. R, P. No. 630 of 1926.
a6th October, 1927.

Madras* Local Boards Act, Ss. 93 and 228—Professional in­
copie—Gross income or net income—Suit for recovery of excess 
professional tax collected on the ground that the tax was levied on 
the gross income—Juiisdiction of civil court.

The words “ professional income " in -section 93 of the Madras 
Local Boards Act mean the net income and not the gross income. 
27 M. J47 referred to.

A suit for recovery of excess professional tax collected by the 
Union Board under the Madras Local Boards Act, on the ground that 
the tax was improperly levied on the gross income instead of the net 
income, is maintainable in the civil court, as the dispute relates to 
the basis of the assessment and not to the quantum of the assessment,

C. A. Seshagiri Sastri for Petitioner.
T. M. Krishnasami Ayyar for Respondent.
N.*S,

Kuntaraswaipi Sastri and 
. Wallace, JJ.

3rd November, 1927,



Srinivasa Aiyangar and 
Jackson, JJ.

36th October, 1927.
Hin.du Law—Joint family—Alienation by manage,'— Substan­

tial portion of consideration not for legal necessity— Form of 
decree—Alienation if should be set aside.

It is not an inflexible rule of law that, when a substantial portion 
of consideration in the case of an alienation by the manager of a joint 
Hindu family is not supported by legal necessity, the alienation should 
be set aside in its entirety. It is in the discretion of the Court to set 
aside the alienation or not Where it was found that an alienation of 
about 6 and odd acres of land was made for Rs. 900 and odd, - out of 
which, Rs. 400 and odd was for necessity, and that the properties 
comprised in the alienation were capable of division,

Held, that the entire alienation should not be set aside but should 
be upheld in respect of one-half of the properties.

16 L. W. S9S referred (o.
N. Swaminafha Atyar for Appellant.
V. Snryaiiarayana for Respondent.
N. S. --------

Dexadoss, J. ]
> C. R. P. No. 70 of 1936.

126th October, 1937. )

S A. No. 630 of 1936.

Madras District Municipalites Act, S. 354—Enhancement of 
tax without notice—Suit for refund—Jurisdiction of Civil Court.

A suit in the Civil Court for refund of enhanced tax (jn the ground 
that the enhancement was made without notice is maintainable. The 
Civil Court has jurisdiction in cases where the provisions of the Act are 
not substantially complied with.

K. S. Desikan for Petitioner.
Sundaralingani for Respondent. 
N. S. ------

Srinivasa Aiyangar and 
Jackson, JJ.

38th October, 1937.
S. A. No. 1332 of 1924.

Partnership—Working partner—Right to settle debt due to 
the partnership.

A working partner is entitled to settle a debt due to the partner­
ship and such a settlement is binding on the partnership.

C. S. Venhatachariar for Appellant.
K. Varadaohari for Respondent 
N. S. --------

Devadoss, J. J
> Cr. R.C. Nos. 402 and 403,0! 1937.

38th October, 1937. j
Madras Local Boards Act, S. 331—Prosecution for non-pay­

ment of profession tax—Power of magistrate to go into the basis of 
the assessment or the quantum of tt—Magisti'ate acting under—■*•// 
a Criminal Coui'i—Criminal Procedan'e Code, S. 435.

N. R. C



A magistrate before whom a prosecution is launched for non-pay­
ment of the profession tax under S. 221 of the Madras Local Boards 
Act has no power to go into the basis of the assessment of the tax or 
the quantum of it. A magistrate acting under S. 321 and reducing the 
tax'levied by the Taluk Board acts as a Criminal Court and his order 
can be revised bj the District Magi-trate under S. 435 of the Criminal 
Procedure Code.

N. S., S>nnivasa Aiyar for Complainant. 
The Public Prosecutor for the Crown.
R. Visvanatha Aiyar for Accused.

,N. S. -------
Devadoss, J,

■C. R. P. No. 1105 of 1926.
31st October, 1937.

Pi'actice—Defendant declared ex parte—Suit fending—Right 
to appear at a later stage.

In a pending suit a defendant, who was declared ex parte at a 
hearing, is not precluded from appearing at a later stage of the suit and 
continue it.

K. S. Desikan for Petitioner.
M. Pataujali Sastri for Respondent.
N. S. --------

Devadoss, J.

31 st October, 1927.
C. R. P. Nos. 245 to ’347 of 1937.

Civil Procedure Code, S. 47 and O. si, R. 90—Application to 
set aside sale in execution of rent dec 'ee—Appeal.

An order on an application to set aside a sale held in execution of 
a decree passed by a Revenue Court on grounds not covered by 0. 21, 
R. 90 of the C. P. C. is appealable under S. 47, C. P C., as the section 
is not made inapplicable by S. 192 of the M. E. L. Act.

E. Vinayaka Row for Petitioner.
M. S. Venkatarama Aiyar and S. Rangaswanti for Respondent.
N. S. --------

Jackson and Anantha- )
krishna Aiyar, JJ. _ ? S. A. No. 915 of 19,26.
31st October, 1927. )
Contract Act, S. 70—Irrigation tank supplying water to the 

lands ot the plaintiff and defendants—Repairs effected by the 
plaintiff—Defendants benefited by the repairs—Right of plaintiff 
to contribution in respect of the expenses of repairs.

An irrigation tank which supplied water to the lands belonging to 
the plaintiff- and the defendants was owned by the plaintiff. It breached 
in one year with the icsult that wet cultivation could not be carried on. 
The plaintiff spent money and closed up the breaches and the result of 
it was that the lands of the plaintiff and the defendants could be 
cultivated with wet crops as before the breaches. The plaintiff sued to 
recover half the amount of the qxp^nses by way of contribution.
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Held, that, as the tank belonged to the plaintiff and as the'plain- 
tiff denied the right of the defendants to enter upon the tank, it cannot 
be said that the plaintiff did the repairs “ for the defendant " within 
the meaning of S. 70 of the Contract Act and that therefore the plain­
tiff was not entitled to contribution.

Per Ananthakrishna Aiyar, J.—To constitute an act as having 
been done for another, there must be a legal duty to do that act on the 
part of the other which the law could compel him to perform. No 
right to contribution arises unless there is such legal duty.

A. KiHshnaswami Aiyar for Appellant.
S. T. Srinivasagopalachari for Respondent.
N. S.

Srinivasa Aiyangar and 
Ananthakrishna 

Aiyar, JJ.
1st November, 1927.

Indian Companies Act, S. 38—Purchaser of shares in limited 
Company in Court auction—Suit by purchaser to direct the Com­
pany to register the shares in his name—Maintainability—Right 
to have his name registered.

In execution of a decree the shares in a company standing in the 
name of the judgment-debtors’ father were sold in Court auction. The 
auciton-purchaser applied to the company to register the shares in his 
name. The company pleaded that the only person whose title they were 
bound (o recognise was the executor or administrator oi the deceased’ 
under the Articles of Association and further that they had a discretion 
in the matter.

Held (1) that the application contemplated by S. 38 of the Com­
panies Act was not the only remedy and did not exclude the ordinary 
right of suit of a party ; and that therefore the suit was maintainable, 
and (2) that the Company was bound to register the names of the 
auction-purchaser as owner of the shares and could not arbitrarily 
refuse to flo so.

4 Ch. App. 20 referred to.
S. Varadachariar and S. T. Srinivasagopalachariar for 

Appellant
A. Knshnaswami Aiyar and T, M. Ramaswami Aiyar for Res­

pondent.
N. S.

Kumaraswami Sastri 
and Wallace, JJ.

1 st November, 1927.

Civil Procedure Code, S. a (20)—Civil Rules of Practice, Rr. a 
(11) and 81—“ Signed”—Meaning of—Affixture of facsimile by 
a pa^ty capable of writing his signature in vakalats and affidavits.

The word “ signed ” in R. 81 of the Civil. Rules of Practice 
includes stamping or affixing of facsimile and consequently a vakala

i C. R. P. No. 1113 of 1925.

S. A. Nos. 329 and 330 of 1926.
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or affidavit containing the facsimile of a party who is capable of writing 
his signature is not invalid,

3 A. S75 followed. «
S. Sundararaju Aiyangar for Petitioner.
Respondent unrepresented.
N. S. --------

Phillips and Srinivasa )
Aiyangar, JJ. > C. M. A. No. 197 of 1937.

3rd November, 1937. )

Civil Procedure Code, S. 47 and 0. 31, R. 66—Settling the 
terms of sale proclamation—Court if bound to decide the question 
of market value—Order under—Appeal—Notice—Non-service of 
—Effect. r

In execution of a mortgage decree the properties were brought to 
sale. The lower Court, without itself finding what the market value of 
the properties was, directed that the values of the properties given by 
the decree-holder, the judgment-debtor, and the Commissioner who was 
appointed to report about the value, be all given in the sale proclamation 
and sale conducted. Against this order an appeal was preferred by the 
judgment-debtor.

Held (1) that there was no duty upon the Court to decide what 
exactly the market value of the properties was and insert it in the pro­
clamation and consequently the order which directed the insertion of 
the three values given by the decree-holder', the judgment-debtor and 
the-Commissioner without giving its own value was not illegal

C. M. A. No. 34s of 1936 followed.
ao A. 413 (P. C.) distinguished.
(3) that the question was not one relating to the execution, dis­

charge or satisfaction of the decree under S. 47, C P. C., and that 
therefore no appeal lay.-

(3) that the fact that the proclamation was settled without notice 
to the judgment-debtor was immaterial as notice was originally given to 
the judgment-debtor and he was ex parte then.

K. S. Krishnaswami Aiyangar and V. N. Venkatavaradachari 
for Appellant.

K. V. KrishnaswamTAiyar and A. V. Visvanatha Sasiri for 
Respondent.

N. S. --------
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Kutnaraswami Sasiri and )

Wallace, JJ. 7 C. R. P. No. 546 of igifi-
4th November, 1927. ) t
Civil Procedure Code, 0. 17, Rr. 1 and 3—Party and vakil 

present—Adjournment refused—Vakil declining to proceed with 
th* suit—Dismissal of suit—If fills under R. 2 or R. 3.

Where, on a date to which a suit bad been adjou’ned for evidence, 
both the party and his vakil were present and the vakil applied for 
adjournment and, on the adjournment being refused, did not report no 
instructions but merely declined to proceed with the suit and the suit 
was dismissed.

Held, that the dismissal should be taken to have been one for 
default and an application for restoration would lie.

T. M. Krishnaswami Ayyar and K. S. Desikan for Petitioner.
The-Government Pleader lor Respondent.
N. S. - ---------

Kumaraswaini Sastri and )
Wallace, JJ. > C. R. P. No. 8ga of iga6.

4th November, 1927. )
Civil Procedure Code, S. 115—Order directing payment of 

deficient Court-fee—Revision.
An order directing the payment of deficient Court-fee in a suit i 

revisable by the High Court.
48 M. L. J. 688 and 36 I. C. 831 followed.
go M. L. J. 4gy and 103 I. C. 877 not followed.
T. L. Venkatarama Ayyar for Petitioner. ,
S. T. Srinivasagopalachai'i for Respondent.
N.-S. ---------

Devadoss, J. \
> C. R. P. Nos. 1517^0 isig of 1927.

7<h November, 1927. )
Consolidation—Jurisdiction of High Court to consolidate Civil 

Revision I&titions—Effect on process fees.
The High Court has got jurisdiction to consolidate Appeals and 

Civil Revision Petitions relating to the same subject-matter.
The effect of consolidation is to treat all the cares as a single one 

and consequently the process fee must be calculated on the basis of a 
single case instead of a batch of several cases.

36 C. si4 distinguished.
T, M. Krishnaswami Ayyar for Petitioner.
T. A. Anantha Ayyar (amicus curiae) for the Office. *
The Government Pleader for the Government.
N. S. . ---------

Ramesam and Jackson, JJ. }
> C. R. P. No. 1384 of ig3$.

7th November, ig37. j
Indian Contract Act, S. 61—Two debts, one for credit and 

another for cash, contracted on the same day—Mode of appropria­
tion.

N. R. C.



When two debts, one for cash and another for credit, are contracted 
on the same day, and subsequently payment is made by the debtor 
and neither party made any appropr^tion.

Held, that the' debt for cash was the earliest as it became due 
earlier than the other and it should be discharged first, and the debts 
are not of equal standing simply because they were contracted on the 
same date.

V. Rajagopala Ayyar for Petitioner.
K. NarasimJuf Ayyar for Respondent.
N. S. ’ ---------

Kumaraswami Sastii and 1
Wallace, JJ. > C. R. P. No. iai6 of 1935.

1th November11937. )
Civil Procedure Code, 0. 22, Rr. 3, 4 and 10—Mortgage suit— 

Death of decree-holder after preliminary and before final decree 
—Legal representatives not coming on record in time—Abatement.

In a mortgage suit the mortgagee decree-holder died after the date 
of the preliminary decree but before the period, fixed for payment had 
expired. Nearly three years thereafter certain persons claiming to be' 
the legatees under a will left by the deceased applied to be added as 
his legal representatives.. The question arose whether the suit had 
abated in the meanwhile. Their Lordships referred the following 
question for the decision of a Full Bench : Whether O. 33, Rr. 3 and 
4 of the C. P. C. apply to the case of death of a party after the passing 
of a preliminary decree in the suit.

B. V. Vmswanatha Ayyar for N. Sxvaminathan for Petitioner.
C. S. Venkatachariar for P. N. Appusvami for Respondents.
N. S.

Wallace and Srinivasa 
Ayyangar, JJ.

Slh November, 1937.
Hindu Lav—Marriage—Approved or unapproved form— 

Payment of parisam. *
Where a sum of S pagodas was paid as parisam to the father of 

the bride and a sum of Rs. 40 was paid in addition for marriage expen­
ses, the marriage is in an unapproved form and not an approved form.

33 M. 513, 13 L. W. 583 and 49 M. L. J. SS4 referred to.
T. M. Krishnaswami Ayyar for Appellant.
A. Sundaram for Respondent.
NT S.

The Chief Justice and 
Ananthakrishna Ayyar, J. 

gth November, 1937.
peed—Construction—License or lease—Contract—Party in 

default—Right to damages.
Where a document does not give exclusive possession of the pro­

perty comprised in it but merely marks the trees in the property for 
tapping, and also provides expressly that the executant or his agents

C. C. C. Au No. 19 of 1936.

S. A. No. *36 of 1935-
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should not be prevented from entering into the property, it does not 
.amount to a lease.

48 M. 368 F. B. referred t«.
In the case of a contract, the party who has himself cbmmitted 

default is not entitled to recover damages from the other.
T. S. Rajagopala Ayyar for Appellant 
G. Ramahrishna Ayyar for Respondent.
N. S.

Devadoss, J. 

gth November, 1937.
} C. R. P. No. 54a of 1926.

Madras District Municipalities Act, S. 354 and Sch. V (*)— 
Machinery—Handlooms—Jurisdiction of Civil Court to interfere 
with assessment under the Act.

Handlooms and similar industrial implements are not “ machinery” 
within the meaning of Sch. V (2) of the Madras District Municipalities 
Act.

Where license fee was levied by the Municipal Council in respect 
of handlooms, the Civil Court his jurisdiction to entertain'a suit for 
the recovery of the license fee paid.

N. Govindan.fai Petitioner.
M. C. Stridharan for Respondent. .
N. S. :--------

Ramesain and Jackson, JJ. 1 C. M. S. A. No. ;*a of 1936.
> and

9th November, 1937. ) , C. R. P. No. 417 of’iga?.
Civil Procedure Code, S. 145 and 0. ai, R. 43—Bond for pro­

duction of goods attached before judgment—Subsequent attachment 
and sale in another suit—Non-production of goods by the surety— 
Forfeiture—If illegal.

A surety for the production of goods attached before judgment in’ 
one suit cannot be proceeded against in execution of a decree in another 
suit' Tife forfeiture of the bond for non-production of goods by the 
surety in a subsequent suit is illegal.

K. S. Ramabhadra Ayyar for the Appellant.
V. Rajagopala Ayyar for the Respondent.
N. S. ---------

The Chief Justice and I
Ananthakrishna Ayyar, J. > C. C. C. A. No. 38 of 1926.

10th November, 1937. J •
- City Municipal Act of 1919, S. 100—Lease by owner—Sub­

stantial constructions by the lessee—Owner if liable to pay property- 
tax in respect of the constructions.

Where the owner leased the properties and the lease-deed provided 
that the lessee can make constructions upon the property leased but the 
lessee would not be entitled to remove anything permanently attached 
to the ground, and the lessee erected substantial buildings on the 
property.
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*

Held, that the lessor was the “ owner ” of the substantial structures 
erected by the lessee within the meaning of S. zoo of the City Munici­
pal Act and as such liable to the property-tax.

K: S. Krishnaswaini Ayycngar for Appellant
S. Rangaswami Ayyangar for Corporation and T. G‘. Raghava 

ohari for Landlord. ,
N. S. ---------

Devadoss, J. 1 ^
? Crl. Rev. C. No. 49° of 1947.

10th November, 1947. J
Madras District Municipalities Act, Ss. 195, 404 and 341 (7)_

License for - construction of pandal—Period fixed in license_
Randal kept on, ■without renewing license, after the expiration of 
the period—Licensee if liable to conviction.

A person was granted a license for a fixed period to erect a 
pandal with inflammable materials by the Municipality. He erected 
the pandal and kept it on after the expiry of the period without getting 
the license renewed.

Held, that S 195 of the District Municipalities Act applied only 
to the case of constructing or re-constructing a pandal and there was 
no provision in the Act which compelled a person to take out a license 
for keeping a pandal already erected in pursuance of a license.

C. Narastnihachari and M. E. Rajagopalachari for Petitioner.
R. N. Aingar and T. S. Krlshnaswami for Respondent
N. S. ---------

Wallace anS Srinivasa |
Ayyangar, JJ. > S. A. No. 149 of 1945.

roth November, 19*7. )
Hindu Law—Partition—Relinquishment of right to partition 

—Written instrument if necessary.
. Partition.does not amount to conveyance and therefore does not 

require a written instrument for its validity. Similarly, the relinquish­
ment of tight to partition can be done orally and no written instrument 
is necessary for its validity.

S. Muthia Mudaliar for Appellant.
T. M, Krishnaswaini Ayyar for Respondent.
N. S. ' ---------



Beasley, J, ) -■ ■
> C. S. No..425 °f 1925.

a‘jth October, 1937. ) ' '■>
Transfer of Property Act, S. 6—Portion of debt to come into 

existence in future—If can be assigned.
There cannot be a valid - assignment of a debt unless it is payable 

in present, contingent or in future ; a debt which is to come into exis­
tence in future cannot be validly assigned.

The assignment of a portion of a debt is not valid in law,
M. S. Venkatrama Aiyar for Plaintiff.
K. S. Krishnas-wami Aiyangar for Defendant.
N. S. --------

Beasley, J. )
> C. S. No. 357 of 1926.

14th November, 1937. )
Madras District Municipalities Act,Ss. 93 and 350—Company 

employing agent at a place for the purpose of purchase of goods 
—Purchase concluded at another place—Effect—Payment of tax 
under protest—Suit for refund—Maintainability.

The Bombay Company which was situated at Madras emplojed 
an agent at Dindigul whose busings was to purchase produce for the 
Compahy under their instructions. The Company were also the 
managing agents of the Tinnevelly Cotton Press Co. which had 
ginning plant in Dindigul and in respect of this the ■Bombay Company 
were entitled to certain profits which were received in Madras. The 
establishment and other; charges at Dindigul were first* paid by th^ 
Bombay Co.'and then debited against the Tinnevelly Cotton Press Co. 
The Municipality of Dindigul levied Company tax on the Bombay Co. 
The Company paid it under protest and brought a suit for refund of 
the amount.

Held, that the Company cannot “be said to carry on business in 
Dindigul, as it merely employed the agent for the purpose of purchases 
of goods which were concluded only in Madras and as all the profit 
earning trrihsactions in respect of the Tiunevelly Cotton Press Co. were 
concluded only in Madras.

1896 A. C. 335 referred to.
Held also, that the suit was not baned by S. 350 of the Act, as 

it cannot be said that the Municipality cimplied with the,provisions of 
the Act in substance and in effect

Vere Mocke/f for Plaintiff.,
R. Sethurama Sasfri and P. Veeraraghavan for Defendant.
N, 8. -------’ ‘

Phillips and Madhavan 1 . ■ ,
Nair,JJ. > Cr. R. C. No. 1014 of 1927.

15th November, 1937. )
Ci'mtnal Procedure Code,- S. 202—Enquiry wider—Issue of 

notice to the accused—When justifiable.
The practice of magistrates issuing notices to the accused p“raons 

in the course of enquiries under S. '202, CrLP.'C,, is unwarranted by the 
N. R, C.
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provisions of the Code and an accused person ought not to be compelled 
to attend the court until a prim a facie case is mad° out against him.

49 Mad. 918 : 51 M.*L. J. 605 (F^B.) followed.
K. S. Jayarama Aiyar and Vr. Patfabhirama Sastri for accused.
V. L. Ethiraj for Complainant.
The Public Prosecutor for the Crown.
N. S. --------

Auanthakrishna Ayyar, J. )
> C. R. P. No. 980 of 19*6.

15(7; November, 1927. )
Civil Procedure Code, O. 21—Suit against dead person— 

Legal representative, if can be impleaded.
A suit against a dead man is no suit at all and consequently his 

legal representatives cannot be brcugt on retord in that suit.
49 M. L. J. 590 dist.
A. Ganesa Aiyar for Petitioner.
S. Panchapagesa Sastri for Respondent.
N. S. ------

MadhavaH Nair, J. 1
> C. R. P. No. 1131 of 1926.

15th Noxember, 1927. )
Pleader—Right to sue for commission fees.
A suit by a vakil, who was appointed n commissioner in a suit to 

value improvements, to recover commission fees is maintainable, if 
there was an ftcpress or'implled agreement to pay the same.

10 M. L. J. 241 followed.
N. R. Sesha Aiyar for Petitioner,
K. P. Ramakris/ma Aiyar for Respondent.
N. S. --------

Kumarasrmtmi Sastri )
and Devadoss, JJ. > S. A. No. 298 of 1925. m

16th November,' 1927. J *
Civil Procedure Code, O. ai, Rr. e8 to 63—Rent decree— 

Aitachment-*-Mortgage claim by plaintiff—Mortgage not denied by 
decree-holder but only priority disputed—Claim dismissed as too 
late—Suit on mortgai-e by plaintiff more than one year after the 
date of the claim order.

The defendant attached the properties in execution of a rent deciee 
passed finder the Madras Estates Land Act. The plaintiff who had a 
mortgage on the properties put in a claim petition. The defendant did 
not dispute the mortgage but only contested the right of priority of the 
plaintiff’s mortgage over the charge for arrears of rent due to him from 
the mortgagor for which the decree was passed. The claijn petition 
was dismissed as being too late.

Held, that though no attrchment was in law necessary to bring the 
properties to sale in execution of the rent' decree, still, as attachment 
was actually made and a claim petition was put in, the order on the 
claim petition was conc'usive as to the rights pul forward therein



unless a suit was instituted within one year to set aside the order, but, as 
in this case, the plaintiff’s mortgage was not denied but only his right 
of priority contested, the effect of tbe order was not to wipe off the 
mortgage in favour of the plaintiff but only to postpone it to the charge 
for rent in defendant’s favour.

17 M. 17 and 45 M. 90 referred to.
I7. Oovindarajachari for Appellant.
B. Satyanarayana for Respondent
N. S. ---------

Phillips and Ramesam, JJ. )
> C. R. P. No. 607 of 1917.

16th November, 1937. )
Limitation Act, Art. 174—"Duly served"—Substituted service 

—Effect—Civil Precedure Code, 0. 5, R. 20.
Substituted service, properly effected, is as effectual as if it has 

been made on the defendant personally and consequently limitation for 
an application to set aside the exparte decree where the defendant was 
served by substituted service commences from the date of such service.

53 M. L. J. 477 and 52 M. L. J. 512 followed.
Recent Judgment of Srinivasa Alyangar, J., to the contrary in 

C. R. P. No. 37s of 1927 (not yet reported) not followed.
N. S. Srinivasa Aiyar for T. L. Venkatarama Aiyar for Peti­

tioner.
K. G. Srinivasa Aiyar for Respondent.
N. S. ----------

Kumaraswami Sastri and 1
Devadoss, JJ. t C. M. P. Nos. 4349 and*42S0 of 1926.

16th November, 1927, J
Civil Procedure Code, S. 92—Appeal against scheme decree— 

Appellants fraudulently withdrawing appeal—Right of other 
worshippers to continue appeal or file fresh appeal—Limitation 
Act, S. s—Excusing delay.

Where in a suit under S. 92, C. P. C., the' plaintiffs -preferred an 
appeal against the scheme decree passed by the trial court but subse­
quently withdrew the appeal with a dishonest motive, and certain other 
worshippers applied to the High Court to be added as parties to the 
original appeal and in the alternative for the admission of a fresh 
appeal preferred by them, at the same time excusing the delay In filing 
the fresh appeal

Held, (1) that the scheme suit being a representative suit the wor­
shippers were constructively parties to the appeal and that they could 
be added as parties to the original appeal without any question of 
limitation or excusing delay being gone into ; *

(3) that assuming it was a fresh appeal filed out of time it was a 
proper case for excusing the delay.

31 M. 236 : 18 M. L J. 387 (P.C.) relied on.
K. 1’. Krishnaswami Aiyar, K. S. Sankara Aiyar and B. V, 

Viswanatha Aiyar for Petitioners.
T. R. Ramachandra Aiyar, P, R. Ganapathi Aiyar and V, 

Oanapathi for Respondents.
n. a
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WallerJ. |
> In the matter of Pachayappah’s Charlies. 

16th November, 1937. )
Civil Procedure Code, S. 92—Application to direct the trustees 

of an educational institution to admit the depressed classes into the 
institution—Maintainability—Depressed classes, whether Hindus.

An application to Court to direct the trustees of an educational 
institution to admit the depressed classes into the institution is not 
maintainable, as such a direction is one for the proper administration 
of the trust falling within S. 93 (A), C. P. C., and can only be obtained 
in a properly framed suit as contemplated by S. 93.

3 R. 582 referred to.
The general relief in cl. (A) of S. 93 is not ejusdem generis with 

the reliefs mentioned in clauses (a) to (g).
P. Venk'atra mana Rao for the Appellant.

_ B. Satyanarayana for Trustees,
N. S. ---------

Phillips and Madhavan )
Nair, JJ. > C. M. A- No. 406 of 1926.

iSth November, 1937. )
Civil Procedure Code, S. n—Execution proceedings—Third 

person intervening with title before sale proclamation—Court pro­
ceeding with sale without deciding question of title—Right of the 
third person to prefer claim when he is sought to be dispossessed 
by the purchaser in the sale.

Before the properties were brought to sale in execution of a decree, 
a third person intervened on the ground that the properties belonged 
to him. But the Court without deciding the question of title proceeded 
with the sale. Subsequently when the purchaser in the sale went to 
take delivery of possession, the same person obstructed. The decree- 
holder purchaser contended that the obstructor was precluded from 
raising the question by a prior order.

Held, that there was no adjudication ns to title and consequently 
the objector was not precluded from raising the question at a later 
stage. ,

18 L. W. 752 referred to. 49 M. L. J. 401 distinguished.
K. S. Venkatarama Aiyar for, the Appellant.
P. J. Kuppcsnna Rao for the Respondent.
N, S. --------
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Wallace and Srinivasa )
Ayyangar, JJ. > S. A. No. 44* of 1925.

18th November, 1937. ' •
Madras Estates Land Act, S. 19s—Notice of attachment of 

holding by landlord—Suit by tenant objecting to the attachment on 
the ground that arrears of rent claimed were excessive—Admitted 
amount not paid into court—Effect.

A landlord took proceedings for recovery of arrears of rent by 
attachment and sale of the holding of the ryot. The ryot instituted a 
suit under S. 112 of the Madras Estate*'Land Act contesting the 
attachment on the ground that the amount of arrears stated was 
excessive and that only a smaller amount was due.

Held, that S. 195 of the Act barred the hearing of the suit unless 
the tenant paid the admitted amount into Court.

N. Sivaramakrishna Aiyar for Appellant.
Respondent unrepresented.
N. ?. --------

Wallace and Srinivasa 1
Ayyangar, JJ. 7 S.-A. No. 58 of 1925.

21 st November, 1937. *
Injunction — Wrongful obtaining of order of—Suit for 

damages—When maintainable.
A suit for damages for the wrongful obtaining of an order of in­

junction does not lie unless it is shown that the order was obtained 
maliciously or without reasonable or probable cause.

35 M. 598 ; ax M. L. J. 1052 followed.
31 C. L. J. 495 not followed.
T. L. Venhatrama Aiyar for Appellant.
A. V. Narayanastvaini Aiyar for Respondent.
N. S. ---------

Devadoss, J.

3ist November, 1927.
C. R. P. No. 363 of 1937.

Criminal Procedure Code, S. 476—Coui'i acting under—Power 
to take additional evidence in appeal.

A Court of appeal acting under S. 476 of the Crl. P. Code has no 
power to take additional evidence.

K. S. Jayarama Aiyar for Petitioner.
M. Patanjali Sastri for Respondent' ,
N. S. ---------

Devadoss, J. ]
> C. M. P. No. 4396 of 1937.

31 st November, 1927. )
Indian Succession Act, S. 302—Disputed^ claims to estate— 

Jurisdiction of High Court to giie directions to executor.
Under S. 302 of the Succession Act, the High Court has got juris­

diction to decide contested questions or disputes as to the rights of the 
legatees on an application by the executor praying for directions.

N R C -
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Ch. Raghava Rao for Applicant.
P. Satyaimrayana Rao for Respondent.
N. S. ------ -

Beasley, J. 1
/ C. S. No. S7 of 1937.

32nd November, 1937. j
Contract—Hiring or sale—Distinction between.
In tbe case of a hire purchase agreement, if the hirer has an 

option to return the thing.at any time during the currency of the hire 
and to be relieved from tlje obligation of paying further instalments, It 
amounts to hiring ; else it is a sale.

C, Narasimhachari for Plaintiff.
V. S. Venhataraman for Defendant.
N. S. --------

Ramesam and Jarkson, JJ. )
^ > C. M. A. No. 323 of 19*7.

33nd November, 1927. _)
Arbitration—Reference outside Court—Subsequent filing of 

suit by one of the parties—Suit not stayed—Jurisdiction of arbit­
rators to pass award.

Where one of the parties to a reference to arbitration outside court 
subsequently files a suit in respect of the subject-matter of the arbitra­
tion and the suit is not stayed by order of Court, the arbitrators become 
functus officio and have no jurisdiction to go on with arbitration pro­
ceedings. ,

(1913) 3 K. B. 357 and 41 M. 115 : 33 M. L. J. 177 followed,
T. R. Ramachandra Aiyar and S. Muthia Mudaliar for Appel­

lant.
T.M. Krishnaswaini Aiyar andM. Krishna Bharati for Res­

pondent.
N. S. * --------

Wallace and Srinivasa ) #
Ayyangar, JJ. / S. A. No. 160 of 1935.

33nd November, 1937. '
)

Madras Estates Land Act, S. 147—Suit for enhancement of 
rent—Transferee from the registered pattadhar not made a party 
—If bound by the decision.

The decision in a suit brought by the landlord against a registered 
pattadhar for enhancement of rent is binding upon the transferee from 
the pattadhar even though he was not made a party to the suit.

M. Palanjali Sastri for Appellant.
B. Somayya for Respondent.
N. S. —:-----

Phillips and Madhavan |
Nair, JJ. > Reference No. 8 of 1937.

32nd November, 1937. )
Criminal Procedure Code, S. 307—Sessions Judge disagreeing 

1 with jiu'y—Reference to High Court—Powers of the High Court.



The following question was referred to the opinion of a Full 
Bench:—

“ In the case of a reference to the High Court by a Sessions Judge 
disagreeing with the verdict of the jury, whether the High Court could 
interfere with the verdict of jury only in cases in which it is manifestly 
perverse or whether the High Court can go into the whole evidence and 
decide the case irrespective of the verdict.

The Public Prosecutor for the Crown.
K. Kuttihrishna Menon for the Accused.
N. S. ---------

Phillips and Madhavan )
Nair,JJ. > C. M. A. No. 134 of 1937.

34ih November, 1927. J
Compromise decree—Construction—Preliminary or final.
In a partition suit a compromise decree was passed which provided 

that the plaintiff was to get ith share of certain properties and that an 
arbitrator was to be appointed to divide the properties into three shares 
and one-half of one of these shares should be given to the plaintiff. 
There was also a further provision-that in default of such division by 
the arbitrator, the plaintiff was entitled to get the properties divided 
through Court.

Held, that this decree was a final decree and consequently eiecut-. 
able, even though no prior preliminary decree had been pased.

31 M. 540 and 35 M. 26 referred to. 32 C. 483 dissented from,
C. S. Venkatachariar for Appellant. *
T. M. Krishnaswami Aiyar for Respondent.
N. S. ---------

Phillips and Madhavan |
Nair.JJ. > S. A. No. 399 of 1925.^

25th November, 1937. J
Civil*Procedure Code, S. 100—Question of fact—Question 

•whether a statement in a previous deposition amounts to an acknow­
ledgment of subsisting liability—Limitation Act, S. 19—Implied 
acknowledgment—Statement that a certain amount was due on a 
prior date.

The question as to whether a statement in a previous deposition of 
the defendant that, on a prior date, about Rs. 100 or 300 were due on 
the pronote, is one of a subsisting liability on the date of the deposition 
is one of fact and the High Court will not interfere in second*appeal 
with the findings of the lower courts on the point.

The question whether the statement that a certain amount was 
due on a prior date without anything more as to whether it was subse­
quently discharged by payment or not, amounts to an acknowledgment 
of subsisting liability on lie date of the statement, depends on the facts 
and circumstances of each case.

4S M. 443 : 43 M. L. J. 268 and 46 M. L. J. 1 referred to.
When once a statement is held to be an acknowledgment, it is 

open to the Court to find that the statefnents of discharge of portion of
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the debt by the defendant axe false, As the suit is not baaed on the 
acknowledgment but on the original cause of action.

T. V. Venkatrama Aiyar and T. V. Ramanatha Aiyar for 
Appellant.

K. V. Krishnaswami Aiyar for Respondent.
N. S. ---------

Phillips and Madhavan )
Nair,JJ. > C. M. S. A. No. 133 of 1935.

28th November, 1937. )
Civil Procedure Code, S. 11—Ex-paite order allowing arrest— 

Judgment debtor adjudicated insolvent on the dale of the order— 
Subsequent application for arrest—Judgment-debtor if precluded 
from raising the question of exemption from arrest, s

In an execution of a decree an order for arrest was made against 
the judgment-debtor although he had been adjudicated insolvent on 
that date under the Provincial Insolvency Act of 1907, the judgment- 
debtor not appearing and pleading exemption from arrest. In a later 
execution application praying for arrest of the judgment-debtor, the 
judgment-debtor pleaded exemption from liability consequent on the 
order of adjudication.

Held, that the fact that the judgment-debtor did not appear and 
plead the exemption in the former execution petition did not preclude 
him from raising it now, as the question was purely one of law.

K. V. Krishnaswami Aiyar for Appellant. ~
C. Krisfmamachariar for Respondent.
N. S. --------

Phillips and Madhavan I-
' $, JJ- r Crl. R. C. No. 784 of 1937.
39th November, 1937. j

Madras Local Boards Act, S. 331—Erection of pa ndal without 
license—Imposition of penalty by Union Board—Application by
Union Board to recover penalty—Plea that no fee was payable_
Jurisdiction of Magistrate to enquire into.

A person erected a pandal without the permission of the Union 
Board. The Board without prosecuting him for not taking a license 
agreed to license the pandal on payment of a fee and applied to the 
Sub-Magistrate to collect the same under section 331. The accused 
raised the plea that no fee was payable, as he had not erected the pandal 
in contravention of S. 163. The Sub-Magistrate declined to decide this 
point oi the ground that it was not open to him to entertain such a plea.

Held, Con a reference by the District Magistrate) that it was not 
open to the Sub-Magistrate to refuse to entertain the plea and that he 
had jurisdiction to decide about it.

Held also, that as there had been no license, the license-fee pay­
able under the Act could not be said to be due within section 331 and 
consequently the application by the Union Board was not maintainable.

The Public Prosecutor for the Crown.
N. S. ----------



Phillips and Madhavan 1
Nair, JJ. > Crl R. C. No. 633 of 1927.

29th November, 1927.
Criminal Procedure Code, Ss. in and 42$—Conviction for an 

offence under S. 147, Indian Penal Code—Appeal—Appellate 
Court altering conviction into one under section 323— Legality.

The amused were charged with rioting under S. 147, I. P. C., and 
convicted by the Sub-Magistrate. On appeal, the appellate Magistrate 
held that the rioting was not proved but convicted some of them for the 
offence of hurt under S. 323, I. P. C.

Held, (on revision) tha1 the conviction by the appellate Court waft 
legal, although there was no charge for the offence under S. 323, as the 
case for the prosecution included the incidents upon which the accused 
were convicted for hurt.

41 I. C. 828 not followed. S* I A. 191 : 6 L. 226 ; 48 M.L.J. 643 
(P.C.) referred 10.

T. Venkatarainana Rao for Petitioner.
The Public Prosecutor for the Crown.
N. S.

Devadoss, J.
Crl. R„C. No. 660 of 1937.

30th November, 1927. 7
Criminal Procedure Code, Ss. 264, 423—Conviction on sum­

mary trial—Appeal—Power of Appellate Court to look into com­
plaint and sworn statement.

In an appeal from a conviction in a case tried by a magistrate 
summarily, the appellate Court has no jurisdiction to lo&k into the com­
plaint and the sworn sta'ement, as they do not form part of the record 
under section 264.

S3 C, 738 referred to.
C. Narnsimhachari for Petitioner.
The Public Prosecutor for the Crown.
N, S.

Phillips and Ramesam, JJ. ]
> A. S. Nos. 122 and 463 of 1925.

Z°th November, 1927. )
Civil Procedure Code, 0. 1, R. 8—Suit by worshippers for 

declaration that an alienation of trust properties is not binding 
on the temple and for possession-to be delivered to the trustee— 
Trustee denying that temple was public—Maintainability of suit— 
Civil Procedure Code, S. 92—Necessity of sanction undert for such 
a suit—Act XX of 1863, S. 14—Suit by worshippers for removal of 
trustees—Decision in, if binding in subsequent suit by other wor­
shippers under O. 1, R. 8, Civil Procedure Code, for declaration 
that temple is public—Civil Procedure Code, S. 11—Documents not 
filed in suit—Effect on judgment and decree—Limitation Act, Arts. 
X34 and 144—Permanent lease of temple property—Adverse pos­
session of lessee.

Where the plaintiffs as worshippers of the temple filed a suit under 
O. 1, R. 8, C. P. C., with permission of the court for declaration that

N R C
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certain properties are trust properties belonging to the temple and that a 
permanent. lease and a mortgage of the said properties were invalid and 
not binding on the temple, and for rosscssion of thetrust properties to 
be delivered to the first defendant, the trustee of the temple, and the 
trustee set up in his written statement the plea that the temple and Its 
endowment were his private property and that the permanent lease 
and mortgage of the endowments were therefore valid and binding on 
the temple.

Held (i) that the suit was not maintainable as it was so framed 
only with a view to evade the provisions of S. 92, C. P. C.,

(2) that a properly constituted suit under S. 92, C. P. C., should 
have been brought to remove^he trustee and to frame a scheme.

4° M. 212 ; 31 M.L 777 (F.B.) and 41 M. 124: 33 M. L. J. 
357 distinguished.

The decision in a previous suit filed by certain worshippers under 
S. 14 of Act XX of 1863 for removal of trustee is res judicata in a 
later suit by certain other worshippers under 0. 1, R. 8, C. P. C., for 
declaration that certain temple endowments were public property.

The mere fact that in the previous suit the plaintiffs failed to file 
into Court ceitain documents does not amount to gross negligence so 
as to vitiate the judgment and decree passed in that suit

13 M. L J, 68 followed.
A permanent lease of temple property which was upheld in a prior 

Suit and under which the lessee in possession asserted a hostile title to 
the temple for a long time up to the date of the present suit, confers 
absolute title by adveise possession on the lessee so as to make the 
present suit ban^d by limitation either under Art, 134 or Art. 144 of 
the Limitation Act.

The theory of each successive trustee getting a fresh cause of 
action at the date of his accession to office as laid down in 48 LA. 302 : 
44 831 ; 41 MiJ. 346 (P.C.) has no application to the case of temples
(as-the present) as the trustee of a temple, unlike the head of a mutt, 
has no beneficial interest in the endowment of the temple.

S. Vai'adachart, V. Krishna Mohan and M. Ramachan^ra Rao 
for Appellants in A. S. 122 of 1925.

The Advocate-General and V. Suryana rayana for Appellants in 
A. S. 463 of 1925.

A. Krishnaswami Aiyar, Ch. Raghaya Rao and A. Venkata- 
ohellatn for Respondents in both.

N. S.

zoth November, 1927. )
Indian Succession Act, Ss. 3& 4—Provident Fund—Preferen- 

tia right of the widow and the children of a subscriber over other 
persons nominated by the subscriber during his hfe-iime.

Where there are widow and children left by the deceased subscri­
ber to a provident fund, they are entitled to the benefit of the Fund 
whatever be the amount subscribed for, regardless of the nominations 
or assignments made by the subscriber.
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K. Bashyam Aiyangar for Plaintiffs.
Pinto for and Defendant.
King and Partridge for the Railway Company.
N. S.

Ananthahrishna Ayyar, J. )
> C. R. P. No. 1073 of 1936. 

isl December, 1937. J
Negoiiable Instruments Act, S. 37—Promissory note by a part­

ner—Amount a d\ a iced for the partnership business—Suit on 
pro-note—Personal decree against the other partner—Legality.

In a suit on a promissory note executed by one of the-partners, the 
amount advanced having been utilised for the partnersh;p business, it 
is not illegal for the Court to give a personal decree against the other 
partner who did not join in the execution of the note.

S. R. Muthusann Aiyar for Petitioner.
K. O, Srinivasa Aiyar for Respondent.
N. S. ---------

Kumaraswami Sdstri and j
Reilly, JJ. > A. S. No. 388 of 1933.

ist December, 1937. j

Limitation Act, S. 7—Alienation by Hindu Father—Eldest son 
not instituting suit to set aside alienation within three years of 
attaining majority—Suit by younger sons within three years of their 
attaining majority—If barred.

A suit by the ^younger son of a Hindu Father for partition of the 
joint family properties after setting aside the alienations made by the 
father within three years of the attainment of the majority of the 
younger son is not barred by limitation, although the eldest son who is 
impleaded as the defendant in the suit did not institute within three 
years of his attaining majority a suit impeaching the alienations.

38 M. 118 : 35 M. L. J. 4,05 not followed. 31 A. 156 followed. 
Si M. L. J. 245 referred to.

P. R. Srinivasan for Appellants.
K. Bashyam Aiyangar, K. S. Champakesa ‘Uyangar, R. 

Gopalasami Aiyangar and V. Sundaresa Aiyar for Respondents.
N. S. ---------

Madhavan Nair and )
Reilly, JJ. V C. M. A. No. 438 of 1936.

1 ft December, 1937. j
•

Criminal Procedure Code, S. 476—Order of District Munsiff 
refusing to make a complaint—Appeal to District Court—Order 
of District Court reversing the order of the Munsiff—Appeal to 
High Court—Maintainability.

A District Munsiff refused to make a complaint in respect of an 
offence made in the course of a judicial proceeding before him. On 
appeal, the District Court reversed the order of the Munsiff and 
directed the making of a complaint—Against this erder an appeal was 
filed to the High Court.



Held, that the appeal was not maintainable and that Iherfatt that 
the order of the District Court was a reversing one was immaterial.

K. P. W. Wtnon for Appellant.
M. C. Stridhan for Respondent.
N. S. --------

l

Phillips, J. |
> C. R P. Nos 617 to 6x9 of 1926.

' 2nd December, 1927. )
District VJnntcip ihties Act, Ss. 78, 80 and 354—Levy of pro­

fession tax without complying with the provisions of Ss. 78 atid 80 
—Civil suit—Maintainability.

Where a Municipal Council levied profession tax under a resolution 
passed by it which did not specify the rate or the date of its coming 
into force and three years later the Council issued a notification that it 
shall be deemed to have come into force on the date of the resolution.

Held, there was no compliance with the provisions of Ss. 78 and 80, 
that the subsequent notification with a declaration of retrospective 
operation was illegal and n'tra vires and a civil suit for the 
recovery of the tax levied was not barred and that the assessees were 
not bound to appeal in the first instance to the Council from the orders 
of the Chaiiman.

49 M- L J. 542 and 50 M L. J 556 followed.
A. Satyanarayana for Petitioner. '
P. Pamini Rao and V. Patbhiraina Sastn for Respondents.
N. S. . --------

Ramesam and Jackson, JJ. 1
> C. M. A. No. 290 of 1925.

6th December, 1927. /
Limitation Act, Art 182, cl. (s)—Transferof decree to another 

Court for jxecufion-Snbseqnent transfer of territorial jurisdiction 
—-Application made thereafter to the Court which passed the 
decree—‘ Step in aid.' •

A decree pa'sed by the Sub-Court of Ramnad was transferred for 
execution to the Sub-Court Madura. Then the properties subject- 
matter of the decree, were transferred to the jurisdiction of the newly 
created Dindigul Court.

Held, an applic ition made thereafter to the Ramnad Court is a 
step-in-aid of execution and would save limitation.

37 M. 231 : 23 M. L. J 236 and 43 I. A. 238 ; 39 M. 640 : 31 
M. L. J. 300 (P. C.) explained ; 47 B. 56 dissented from ; 89 I. C. 958 
.approved of ; go B. 439 referred to.

C. S. Venkatachariar for Appellant.
K. Rajah Aiyar and P. N. Appnswanii Aiyar for Respondent.

, N. S --------
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