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Awnant Lav 7. BaisruTl, (1944) LL.R. 23 Pat. 348.

Baffling, albeif simple, is the term ‘agriculturist’. Its precise.legal connotation
assumes great importance in assessing the Scope of the exemption from attachment
and sale contained in section 60 (1) (¢), €ivil Procedure Code and from vestig
in bankruptcy under section 28 (5) of the Provincial Insolvency *Act or under
section 52 (&) of the Presidéncy Towns Insolvency Act. The Civil Procedure
Code does not define the term. -The dictionary meanings vary from a husbandman,
a farmer, to any person employed in the art or science of agriculture. According

.to Murray’s Dictionary an agriculturist is a professed-cultivator of land, a farmer
*or husbandman. The term has been the subject of discubsion in a large mumber
of decisions indicating wide diversity of approach gnd thought. A liberal infer-
" pretation has been favoured in some cases. Typical of these is the decision in
Gurbaksh_Singh v. Lal Ghand Darshan Lal,* whese it was obsegved that there
seems to be no justification fer holding that for purposes of section G0 the term
excludes a large landdwner or one who does not depend solely or mainly on culti-

vation for his livelihood. A contrary view is found in decisions like .
Muthuvenkatarama Reddiar v. Official Receiver of Soth Arcot®. In that case it

. was held that alarge landed proprietor, even though his sole in;:ome is from land, -
is not an agriculturist within the meaning of section 60. That the word ought to
be understood in its popular sense has been suggested in a number of rulings. In
Bachan Singh v. Bhika Singh?, it was held that for purposes of section 60 (1) (¢)
an ‘agriculturist’ is one “belonging to the class of persons whowre ordinarilys desig-
nated as agriculturist®’. Likewise in Ashmatulld Sircar v. Pay Mahmud
Chowdhury®, it was pointed out by the Calcutta High Court that section 60 (1) (¢)
protects only the “common agsiculturists such as live in the countsy”; that is, the

raiyats who till the field and,whose maia soyrce of livelihood is cultivation.

Another line of cases has laid down that in the context of the respe‘cti?rc statu-
_tory provisions the term ‘agriculturist’ should Mt interpfeted i its strictest sense
only, 2 tiller of the soil in that sole character, See Jiwan Bhaga V¥, Hira Bhaiji®, »
Muhammad Akbar v. Harboas Singh®, Sant Ram v. Buta Kitan®. | .

£,

It is generally agreed that an agricultur:’st’ is one not in ~same merely byt in

fact, Bute Shah v. Curon Ditta™dt'is also clear that the maiter will have to be
n % 4 . [ ] . .
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decided with reference to the fac#s of each particular casef Tests have been sug-
gested not all of which admit of being reconciled. In some cases it has been laid
down that unless a person has peérsonally engeged himself in agriculture he will
not be an agriculturist for purpepes of section 60. In Nikal Singh ¥. Siri Ram® -

. it is stated: “The juxtaposition of the word ‘agticulturist” along with the word
‘artisan’ in cJause (b) implies a person who occupigs kimséif in tilling the soil and e
Whoses livelihood depends upon the tilling of the®soil. ‘Agriculturist’ meats a
person who personally engages himself in thé occupation of tilling the goil”. In
Rubine v. Balwantrai Romnarayan Trividi2, it is femarked that an “agriculturist
is one wha .ordinarily engages hinusself personally in agricultural labours. In
Habibul Razzaq v. Shiam Bahadur®, it is, pointed out that for purposes of sectioft 60
a man is hn agriculturist who engages in the cultivatiqn of land, that is, who
ploughs the land, sows the crop and attends to it; and that the cultivation of Jand
by hiredslabdurers by a pegson who has a gifferent®occupation does not constitute
a person an ‘agricultuit’. The ruling in Muthuvenkatarama Reddiar V. Official
Receiver of South Arcot*, however, suggests that the terth-‘agriculturist’ does not
necessarily mean a per8on who works with his dwn hands. -

Again decisions are 'not uniform as to what degree of dependence on -agri- e
culture as a sou¥ce of livelihood would alone make one an ‘agriculturist’. Some
w~, Cases have held that it"should be the sole source of living.  Thus in Surangini

Dgby v. Kedarnath Chandre, the Calcutta High Court has expressed the opinion
that if a persan’s only source of living is not by cultivation of land he is not an
‘agriculturist within the meaning of section 60 (1) (c¢), Civil Procedure Code.
The enurtciation is expressed in a positive form in Muthuvenkatarama Reddiar v.
Official Receiver of South Arcot*, where the learned Judges observed that an ‘agri-
culturist’ is one whose sole means of livelihood is gained by cultivating land. ;
Lakshwayya v. Officiak Receiver of MaSubipatam®, seems to lay down a slightly <
different test. According to the Full*Bench in that case: “An ‘agriculturist’ is
one who is really dependent fOr his living on tilling the soil and unable to maintain, -
himself otherwise. Main, chief or principal sources of income are not in our wiew
the proper testS. A man)s main source of income mgay-be from tilling the soil but
his other source or sources 6f income may be more than sufficient to maintain-him.
The fact that a man’s income from tilling the soil may be larger than his income
from his ownership of -lamxd or other sources does not -seem to us to make him an
‘agriculturist’ within the meaning af the section. ... The test is he must be a tiller
of the soil really dependent for his living on tilling the soil and unable to maintain
himself otherwise”, The test of “real dependence” on agriculture replaces the test
of its being the “sole source” of living. This is made. clear by the observation of
the,Full Benche ““At the same time we see no season for depriving an agriculturist
of the exemption under the Section because he may have invested money in a
business . . . and may derive some income therefrom and do coolie work and
add to his ®arnings in bad times”. The test of ag.ricultufe being the main, chief
or principal source of living is in terms rgjected by the Full Bench. The alter- -
native testeof its being the sole source of living is quatified and a third test is pro-
pounded whether tife perspn is reajly dependent on egriculture for his living. Quite

.%a large numbénof cdses have accepted the trite test to be whether agriculturé forms
tMe madin or cWiefosource of lividg, Jamna Pfasad v. Raghunath Prasad’, Bachan
. Stugh v. Bhika .S‘inghs., Sabha Raw v. Kishan Singh®, Hazari Singh v. Jhunna
= Singh', Mt. Avaz Bibi~, Muborak Ali Khan'', Rubine v. Balwantras Ramnarayan
U Trividi?, dshmatwlla Sircar v. Pan Malwtud ChowdPury®®, -,Gopalan v
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¢ Gopalkrishnayya?, Ab%a;tllah v. Anjuman Dehid, Muhammad Akbar v. Harbans
Singh?, Gurbaksh Singh v. Lal Chand Datshan Lal*.

. The ‘decision under notice tikes the view ‘that the exemption provided by

section 60 (1) (¢) can be claimed only where.the person tills the land and thereby

earns his livelihood, though it would not mean that the tilling should be done by .
his ,own hands and not by hired labour. The decision also la):s down that culti-

vation must be his main source of living, adding,however that ° this will notdbe tite

sole test”s What the qualificajion implies or-is intended to reserve is not sct out,

The foregoing review indicates clearly the need for an atithoritative elucidation by -
- theJudicial Committee in regard to the queStion. ° ..

ANDHAVARAPPU RAMAMI{RTI v. KuLamont CEAUDRURY, (1944).1.1.R. 23
Pat. 446. [ . . . ¢ .

A. noteworthy point is decided in the above case which holds that a court
outside the province of Madras cansot give relief under section 19 of the Madras
Agriculturists Relief Act, 1938, notwithstanding the fact that the court to which
the application is made is the very court which passed the decreesand which at the
time of passing the decree was a court within the the province of Madras. Conse-
quent on the constitution of the province® of Orissa on 1st April 1936, the Sub-
Coust at Berhampore became thereafter a Court functioning within that proviffce
and subordinate to the High Court at Patna, instead of to the*High Court at .
Madras as it till then was. On 9th November, 1928, a mortgage decree was passed
by the Subordinate Judge, Berhampore, in a suit on a mertgage of properties within
the province of Madras. The mortgaged properties continued to remain so even
i after the constitution of the province of Qrissa. The Madras Agriculturists Relief

™ Act was passed in 1938. Thereafter the:judgment-debtor in the mortgdge suit

applied to the Sub-Court, Berhampore, for-a scaling down of the amount due under
othe mortgage decree, under, section 19 of that Act. The question of the compe--
tendy of that Court to egtertain the application was put in issug Section 2 of
Madras Act IV of 1938 declures that “it extends to the whole of-the province of
Madras”. Section 19*contemplates that the application for scaling down of the
decree should be made to the Court which passed the decree. That Court in the
present case was admittedly the Sub-Court, Berhampdre. Only it had ceased to .
be a Court belonging to the province of Madras from 1st April 1936. Under
section 99 of the Constitution Act a provincial legislature may make laws for the
province or for any part thereof. There is-nothing in the provision bearing on
the competency of a Court which was originally within the province but which has
subsequently passed outside it to $ive relief under g provindfal ehdctmentepassed
subsequent to its passthg out. Section 19 (1) of the Order-in-Cowncil consti-
tuting the province of Orissa shows that the jurisdiction of the. Hjgh Court at
Madras with respect to Berhampore shall cease subject t¢ what & stated in sub-
section (2). Section 20 of, the Order*in-Cpuncil provides for a similar cessation

of jurisdiction on the part of all subordinate Courts in the transferred 4réas. And

by virtue of section 4 (2) of tHe Regulation 1 of 1936 aCougt %actually constituted
“under the Madras Civil Courts Actewas to be deemed’to have beey constituted ,86-
far as may be under the Bengal Civil Coiirts Act, 1887, accordmg to the Order—;n— -
"Council, with the result that the Berhampore &ourt ceasedsto have any jurisdiction
for any purpose o, any matter @rising within the province 8f Madras from the .=
1st April, 1936, except in so far hs any other notification might have given it sych .
jurisdiction. The app ication in the case under notice was admittedly nok a “pro- .
ceeding pending in a Court” within the meaning ofesection 20 (1) of the ©rder-in- ¢ *° ==
Council. In Tile Beharani v. Raghu Beharo®, before the .constitu.ti&l of the

,

1. A.LR. 1927 Mad.342. . ., . . 4 AJLR, 1036 Lah, 737, = . )
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Orissa province, the respondent. bad obtained a decree }gajnst the appellant’s ° ~
predecessor in title in the Court of the Subordinate Judge, Berhampige, which
decree had also been confirmed by the Madras High Court. After 1st April, 1936,
an application for the execution of the decree was filed in the Sub-Court, Chicacole,
and objection was raised that the 8pplication should have been preferred only to the
. Sub-Court at Berhampore. The learned Judges held, that, the latter Court would .
have no jutisdiction in the matter. No doubt®it had been held in Ramier v.
Muthdkrishna Aiyar, that,mere doss of territorial jurisdiction does not take away
from the Court which passed the decree the powemto execute it: That,"however, -
was a cas€®of a mere transfer of jurisdiction from one Court to another Court
within the sdme province and the chief reason for the decision was that a notifi-
cation of Government altering the territorial jurisdiction of Courts will not affect
pending cases unless special reference is made to thefn and cannot therefore"
amount to acfion under section 150 of the Civil Psocedure Code. The very fact
that the Order-in-Coungil ®f 1936 saved -furisdiction in respect of pending pro-
ceedings is a pointer that no jurisdiction can exist in regard to a matter not pending
at that time. Moreovgr after the decision ofethe Flill Bench in Nagappa Chettiar
v. Annapurani Achi? the contention is not open. that an application . under
section 19 of A? IV of 1938 is a proceeding in execution. Such an application °
would be an independent proceeding to enforce a relief newly conferred. The
Courts in the Orissa province can enforte only the laws applicable to India gener-
aly and the law applicabl® to their own province. They cannot enforcedaws
applicable to a*province other than their own. It is thus clear as pointed out in
the instant decision that a Court outside the provirice of Madras cannot give any
relief under Madras Act IV of 1938 notwithstanding even the special facts that that
Court was the very Court which had passed the decree, that the decree was one

" passed at a time when that Court was within the province of Madras and that the t
properties affected by the decree were properties which were and continue to be *
within the province of Madrag. THe Tesult is that the Berhampore Court cannot
give relief. And no other Court in Madras can do so ¢ither for section 19 contem-.
“plates that religf can be granied only by the Court whjch passed the decree? It
seems 10 be a casus omissius in Act IV and a matterefor legi.slative interference.

" NANDKUMARI DEVI v..BULKf&I! Devi, (194'14)‘,1..L.R. 23 Pat. 508.

Two decisions hdve recently considered the meaning of the words
‘separate property’ occurring in section 3 (1) of the Hindu Women’s Rights
to Property Act, 1937. One is the decision of the Patna High Court referred to-
* abowe.e The other i$ a pronouncement of the*Federal Court in Umayal Achi v.
Lakshmi Aghi®. The former is earlier in point of time. ® The latter contains no
reference to it. In the Patna case two interesting questions among others con-
cerning the Scope and range of section 3 (1) were raised. The first was whether the
property of a sole surviving coparceney cowld be regargded as his separate property,
for purposes of the Act. The second was whether on the death of the. widow of
an intestate who had shared his properties under tife Act with a pre-deceased son’s
«%idow the latter could clafih theeformer’s share as well by way of reversionary
sugcession in *proference to the intestate’s daughters under the proviso to
section 3 (1). . o )
.. “On the first qu,éstion the Federal Court Masm Umayal Aohi’s case?, taken the
view that-the property of a sole surviving coparcener who gied intestate cannot be '
- «. regarded as hjs sgparate property within the meaning of section®3 (1) and would

— e govsrned by secEion 3 °(2) in regard tQ succession thereto. In Anant v.

Py
i L)
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Shankar?, while poifting out that. the interest of.a'sole surviving coparcener. was’
neither s:pmpletgnor absolute, Sir George Rankin cited with approval the following:
passagh.in the. jiudgment of the Nagpur High Court in Bajirdeo, Tukaram Kumbi-
viiRamkrishna®.: | “We regard if as clear that’a Hindu family cannot be finally:
brought to an end while it is. possible in naturetor, Jaw. to add a male mémber to.it.:
The:family cannot beat anend while theré is still a potential mother if that.mother.
lvxr thé. way gf -nature or In ghe_way of law brings in-a new maleemnember”. - In:
Jinayel Achi's ‘case?, there-was. the possibility of the,introduction.of a coparceher:
or:more by adoption or adopfions by the widow of the intestate as well-as by ther
VY’IdOW of his pre-deceased son. - .In the Patni.case; however, it was*not “the case,
oﬁa}nygoigthe parties that there was.any pBssibility that after. thedeagh of Narayan:
Sao(the last coparcener) a further coparcener could be introduced into the family:
by-:adoption .or otherwise”.. It looks as if this difference-in.the facts of the two.
casesy may not, having regajd. to the reasoning of the, Federal Couct, be of-any.
significance “in- considering. whether he propesty ofsa gole :survifing coparcener
will salways: wear,.the same character as_separate praperty-or as joint family:
pioperty,. for. purposes of the Act., .. A S L s

- ' Thefe is no single Sanskrit word or phrase in'the texts connotative of .séparate:
property as opposed to joint family property. = The term sapratibandha daya seems:
to.express :more.the result rather-than any- distinctive-character. of the property.

Ner:have the. decisions used the words $separate. properfy’ in any uniform sénse,:
thee:sense. being often left to be ascertained frof. the contsxt. Modern tgxt-..
wyiterssalso, have; not.been consistent in the matter.” Sir Dinshasw. Mulla, at one

plage;izincludes- in, ; ‘separate® property’ the property -held by a ‘sole surviving.
capartener when tHere is no widow in existence who has power to adopt.t .At.
another ‘place he-refers to the power of the sole surviving coparcener to dispose.
of the :coparcenary property “as if it were” his separate property’. Practically:
the only statute prior to,Act XVIII*o? 1937 where the *words ‘separate mroperty’.
oecur.is the Hindu Gains of Learning Act (XXX.0f.1930). . That Act purports’
to:remove :doubts as to the rights of a member-of a Hindu. undivided family in -
property-‘acquired’ by him by means of his learnipg. Section 3 begins with the’
words:.“Notwithstanding any custom, rule, or interpgetation of® the. Hindu law,

no'ggins.of learning $hall be held not to be the exclusive and separate property of

* theacquirer; etc”. -The use of the word ‘exclusive’ might suggest that property

may :-be. iseparate though- it is not the exclusive preperty of the acquirer. . To
import:such a- distinction into section 3 (1¥ of -the Hindu Women’s Rights to
Propeity Act may not however be justified as the two enactnfents cannot be said
to-bein pari materia. — S -
“n0f reaching the conclusion that the property of a sole surviving coparcener
will ot be ‘separafe property’ withifi the meaning of sectisn 3 «1), the JFegleral-
Cofirt” was-'to” some ‘«eftent influenced by the closing words of sectign 3 (1) as’

" thit'section stood before its amendment by Act XI of 1938, wiz., “devolve upon

hfS:'\yiadﬁjfa dlong? with his'ligeal descendants in like manner as it dtvolves upon
his*son™;> words which ‘will according to their Lordships -be appropriate only to.
the'cagé-of self-acquired property but not.to.‘property obtained at.aspartition or
as -a solé surviving coparcenef,. Thg Federal Lourt recognised that the.language .
ofthe-clatise’ substituted by Act XI of 1938 ran somiewhat-diffenently, but it hel,’
that-the change had left the scheme of the Acf unaffected. Iz mly be mentiofied’
that in--section 3 as “it flow stands the gword “devolve” occursonly in -stib-’

-

section* (3);' ‘an orgnibus provigjon ,covering both the case of ‘sqparate property’’ | e

and’ ‘an-interest in a Hindu jolnt family- ‘propérty’. In-she Patpa case the
apptoach- was- giffetent. ‘It “was recognised that in legal parlance the wdrds

1 (1943) 2 M.L.J. 599: L.R. 7% L.A.. 4. Principles of.‘}nx{du‘ Law, égh edition;”

232 (P.C.). . 1940, p. 230, . o .
2. T.L.R. 1941 Nag. 107, 118 - 5. Ibid., 25%, s -
.3, [1945) 1 M.L.J. 108 (F.C.). . - ' :
. . . *. ¢
L) . - ) .
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'separate-property’ were sometimes used to refer to property pearing a particular
ter, a character determined By the manner in which’the intestate or his
pre-deceased coparceners had acquired title to the property, and- at other®times -
to refer to the mode in which the property wds possessed and enjoyed by the
Intestate, The learned Judges asgfled that the use of the words “an interest” in
* section 3 (2) shows that the phrase “an interest in a Hindu joint family property”
* has reference not to the mode in which title has beey atquired but principally to
the natute of the possession Jhad, that it would therefore be natural to conclude
. that the words ‘separate property’ in section 3 (1), also refer to.the mode of
possession and'enloyment and as such the property of a sole surviving coparcener
being property? exclusively enjoyed and® possessed would be ‘separate property’
within the meaning of sction 3 (1)..It may however be mentioned that
section 3 (3) designates the widow’s right arising both under section 3 (1) and
section 3 (2)+as an “interest” devolving on the Hingu widow; though- the word .
interest” occurs in sectiop 3 (2) enly and mot in section 3 (1). In the circum-
stances, to draw supportefor a conclusion mainly or exclusively from the use of o -
any particular word or phrase may not be perissible. In view of the fact that:
the Federal Court has given leave to appeal from its decision in Umayal Achi's
case’, it may be that the problem will be set at rest by the Judicial Committee.

.. In regard to the claim of the daughter-in-law to take the share of her mother-
«w, in-law on her death in preferepce to the Haughters of the Iast full owner, it was
contended that inasmuch as under the proviso to section 3 (1) the widow of a
predeceased son {s to inhérit in- like manner as a son if there is no son surviving
« of such predeceased son, the daughter-in law should De preferred to the daughters
even as a son would be preferred to them. The learned Judges rejected the
contention as according to them the words “his widow” in section 3 (1) show
that the words “a Hindu”- mean a male Hindu and do not include the case of a
female F¥indu; accordingly sectien 3 (1) can*apply only when a male Hindu dies.
and has no application on the dgath of a female Hindu and the proviso cannot- be
read as an independent provision of the law so as to extend the 'seope of the main .
sub-section. It may, with respect, be pointed out that if will not be correct to
treat this as a case of claime not opening on the death of a male Hindu. When a
limited owner dies succession again opens out to the last fiill owner and such’
full owner in the case under notice being an intestate male it is as if the male
owner died afresh in law at®that point of time and there is nothing repugnant in .
section 3 (1) to suclh) a claim. It would however be a different question whether.
section 3 (1) would admit of a claim by way of-reversionary succession. Can it
not be argued that finality in regard to the quantum to be taken is implied by
section 3 as falling -to be determined the moment thé intestate actually dies and
that the original Sharérs shail be precluded from having any further interest in
the property of the intestate? The case of an illegitimate son may suggest some
analogy. In Karuppayee v. Ramaswomi® it was held that the Hindu law
doctrine of “revester” thaf, on the death of a female,4who holds only a “woman’s
estate” in the propérty inherited by her, from the last male owner, the then heir
of the last ‘male owney succeeds to his property is ‘inappficable t6 a case where his
property vested on hts death not in e female hgir only but in a male heir also. It
may, be recognisgd at once thdf this ¥iew has begri dissented from in Bhagwantrao
v. Punjaram® and also that the present is not a case where the property had
vested in the first instancg in a femalg heir as well as & male heir. The question
™ «s oneof intention of the législature to be ascgrtajried from the language of the
section 3 and’ the Itarned- Judges in the case®under notice fave held that the
. . language doés not admit of the daughter-in-law’s ¢laim by 4vay of reversionary
== " successioneundef the Act. -~ - . * ]
. . ——— ol . s
o 17 (19459 M.L.J. 108 (FC.).e 3. LL.R. (1938) Nag. 255, *-" - -
2. (1932) T.L.R. 55 Mad. 856, . . RS SN
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. Horwill;: 3.~ "> .- Valia‘Anjuthathi Thamburattj v.Kalathingal Ummacha’ Kutty Umma.
oth August,-1945. . . b ’ © ©  S.A. No.-1033 of 1944.

Malnbor Compensation for Tenants® Impyovements. Act (I of 1900), “sections 6 dnd 3-—Improvements by
tenants—Set off against damages for waste committed by sub-tengnts—Principles. - e
Malabar Tenancy Act (XIV of xgso)-—Melchartﬁ‘ authorising melcharthdar ¢ take action against tenants
and._to obtain possession of the lind uponi yedemption—If takes aflaysenmi’s right to sue in gjectment and for re-
demption of kudikanam, - - T 7 7 ST L et -
. Although thé Malaba® Compengation for Tenants’ Improvements Act makes provision for pay-
memts for improvements, to be madeddirect to the sub-tenanis.the Act does nct purport 10 disphce
the ordinary, relations between landlord and tenant. If,*therefore, sub-tenants commit any act of
waste (as for instance by cutting tregs) the tenant is liable to the landlord for the acts done by his
sub-tenant in the absence of any, contract between the landlord and the sub-tenan®®- The' Act does
however permit the landlord to set aff-~~~nst'the compénsation payable to a*substenant any sum
that may be due by way of rent and damiages on 'the’land held by that sub-tendnY, The right to
set off carries with it a corresponding obligation tosset off-against the value of improvegents due to a,
sub-tenant the damages for evaste committed: by that:sub-tenant. Only if ths value of the improve-
ments is insufficient to compensate the landlord for damages done,,would the landdord bc'able to
have recourse against-his tenant for®the damages committed by hjs sub-tenant.- ¢ . .
The fact that when a melcharth is granted, the melcharthdar is authoried by the deed to take action
® against the tenants and to obtain possession of.the land on.redemption, tloes not take away the jenmi’s
right to bring a suit in ejectment and for yedemption of kudikanam. By grznting the melcharih the
landlord does not lose his right to protect his interests. * . -
LL.R. (1937) Mad. 545 : (1937) 1 M.L.J.-83 (F.B.) and 51 L.W., 569, considered.
. . K. P. Ramakrishna Aiyar for Appellant. = - . .
S. S{l Subramania Aiyar for 1st Respondent.

- K.S. . ———— ’ . .
Yahya 4K, F. - . . _-Rikminam#a v, Anantha Padmanabhaswggni. -
a1st Mugust, 1945, N - A A O, No. 103 of 1945.
Hindu Law—Sticcession—Dancing girl—Female heir inheriting to—Takes an absolute and not a limited :
estate. e .

The nature of the estate that a female heir to a dancing girl will take on succession is;bsolute and
not limited. Special features of the law applicable o dancing girls reviewed. .~ .
33 M.L.J. 207 and 71 M.L.J. 785, relied on. , . .
ﬁ N. Narasimham and N. Ramakrishnayya for Appellant, .
> G. Chandrasekhara Sastri for Respondent, *

Wadsworth, " j. .- X Ramaswam? Padayachi a, Vaidyanatha Aiyar.
©4th August, 1945. : . . 8. A Nos. 1707 and 1776 of. 1944.

Minor—Debt due by deceased%adoptive father—Natural father as de facto guardian® executing promissory
note in discharge of such debts and subsPjuently conveying minor’s properly irdischarge of the promissory riote—
If conveys valid title to the “vendee—Antecedent debts binding on minor—Limitation iz respect of —Cannot be
extended by the promissory note of the de facto guardian. . T

. ~A sale by a natural father as de facto guardian of a minor in discharge of a promissory note exe-
cuted by that guardian to discharge a still earlier debt binding on the minor (on a promissory note
executed by the minor's deceased adoptive father) could not convey a valid title, The de facts guardian
has no-authority in law to execute a promissory note on behalf of the minor and the discharge of such
a promissory note cannot provide the consideration for-a conveyance by the de faclo guardian to the
vendee of the minor’s property. Nor can the de facto guardian by executing a promissory note extend

. the period of limitation in respect of the antecedent debts contracted by the minor’sdeceased adoptive
father. Those debts which were consequefitly barred by limitatjon at the®time ‘of the con¥eysnee
could not themselves provide any consideration for the conveyance, not being debts bigding on the
minor’s estate, ) . - : .

_A. S. No, 81 of 1944 (P.B.), followed. . . *

8. Panchapakesa Sastri and K. R. Keishnaswami Ajyar for Appellant. o . -

g . SBhasigyam, T, R. Srinivasan gnd R. Sundaralingam for Respondent.

Rajamannar, 7. ——_— ;. Meenakshi, Amma’y. Province of Madras.™ -
24th August, 1945. L ot . oo *S. A. No. 2217 of 1944. %,
- Givil Procedure Code (W of 1908), section 80-2-Notice under-—Error in description of subflet-matter of suit->-

iffect. - oy : .

» . ~ L]
In respect of a suit to set ‘aside a revenue sale the motice under seation 6o of the Code of Civil
Procedure mentioned R.S. No, 722/4-b whergas the sale that actually took Slace @nd in respect of ~ »
which the plaintiff claime®relief was R.S.Nw. 722/4-B. - . o
Held, the particulars required by section 8o of the Code of Civil Procedure to be set out in the

notice should .be accurgtely given. The error ﬁm .the description of the subject-natteris a su.?)stantial .

‘ and-fundamental one and a suit based on such defective notice.is*not maintainable, *
, 23 1. W. 464, distinguished; - PR X . . .
P. Govinda Menon (The Crown Prosecutor) for Appellant. R LA SN R
Ehse Government Pleader (K. Kuttikrishna Menon) and A. Warapand Pai for Respondent.
. = . .
N.R.C. - . - ® 4 -
. * . L4
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Shakaboud-din, 7. . " China Appalaraya v, Venkata Subba Rao.
24th August, 1945. . _ ‘ CJR. P. No. 1197 of 1944.
~Ciuil Procedurs Code (V of 1908), section 13 (b)—Foreign decree on basis of pre-agreed compromie without
any controversy—lIf one on merits and concluside, re C .
Under French Law immoveable pyoperties in French' territory can be made liable (as security
for a debt) only under a decree obtained in a French Court. #A creditor in British Indian territory
after agreeing to lend Rs. 525 on.the security of lands which were 5\1 Frgnch territory proceeded to
the French Civil Court with his borrower and obtained a consefit de I
debtor agteed to pay with interest at 8 pgr cent, pér annum within a period of two years. The
creditor had paid so far only Rs, 160 and subsequently Rs, 25, The debtor sued claiming the balance
of amount agreeg,to be lent with interest mainly as damages for*breach of contract and alfernatively
on the basis of specific performance of a contraet o lend. In defence it was contended inter alia
that the foreign «decree was conclusive and the claim was barred. ..
. Held, for adecree of a foreign Court to be conclusive there should be a controversy and an -adjud.x-
cation thereon. There was no controversy in the suit leading up to the foreign decree which was
given mechanicglly in accordance with a prescribed rule merely recognising an arrangement 'alrea_dy
arrived at between the parties. *And as that decision was not ooe on the merits the plaintiff’s claim
was not batred. s * . .
LL.R. 52 Mad. 503, refetred to, LL.R.40 Mad. 112, distinguished.
K. Bhimasankaram for Petitioner. ° o
g.SNarasaraju for Respofident,

Yahye AL, 7. ) Arni Sri '\}é-dapurmvarar Temple v, Sundaresa Gurukkals
27th August, 1945. - S. A. No. 1087 of 1944.

Trust—Templo—Decree passed agajnst represented”by de facto trustee—If binds temple.

*in a suit by the de jure trustee of a temple for a declaration that two decrees in favour of archakas
for £ag'rears o{‘ salary obtained against the temple represented by the de facto trustee, were not binding
on the temple. . - .

Held, that a decree could be validly passed against a temple represented by its de facto guardian,
50 as to be binding on the temple. ALR. 1940 Mad. 617, referred to.

T, L. Venkatarama Aiyar for Appellant,

P. SC Parthasarathi Aiyangar for Respondent.

K. ‘e . — 5
Horwjll and Bell, §7. . - Gangavva and another, In re.
28th Adugust, 1945. . i ) R. T. No. 111 of 1945.

. {C. A. Nos. 419 and 420 of 1945.)

Evidence Act (I of 1872), section 38—-Scope—Charge of murder—Statgnent of one of the accused that he
buried the knife with which the murder was committed by other two accused in order to conceal evidence of murdgr
—Is a confession of an offence punishable under section 201, Penal Code—Cannot besused against the ather accuséd
on the charge of murder under scction 302, Penal Code. *

. In a charge of murder againgt three persons the statement of one of the accused that he buried
the knife with which the other two accused committed. the murder in order to conceal the evidence
of the murder, is a confegsion of an offence punishable under section 201, Penal Code:  The statement
though amounting to a confession of an offence punishable under section 201, Penal Code is not
admissible in evidence against the other two accused on the charge under section 302, Penal Code,

LL.R. 54 Mad. 75 : 50 M.L.J. 471 and (1937) M.W.N, (CrL.) 24g, approved.

Obiter dictum of Qldfield, 7., in 14 L.W. 474, dissented_ from, -

P, Busi Reddi and” S.* Narasimhg Aipangar for Accused. .

The Publig Prosecutor (V, L. Ethiraj) on behalf of the Crown.

K.S. : —

Yahya Ali, ‘7.. . - T e . Suranna ». Somanna,
6th September, 1945. . 4 C.M.S.A. No, 29 of 1945.

. . L s . i
Madras Dbt Conciligtion Act (X1 of 1986), section 27 (1)-—Application for execution of decres—Limi-
tatjon—Period occupied bysproceedings before Dbt Conciliatiop Board*which ultimately dismissed the application
JOr conciliation—Right of delree-holdorsto exclyde.

* A decree was®passed on 7th’ April, 1938, Two of the Jjudgment-debtors filed an application
befsre the Debt Conciliation Board on 1st November, 1939, and in that application they acknow-
ledged the debt. "The applieation was disn#issed by the Debt Conciliation Board on gth August,

» 1941.* The decreeioldet filed an execution petition op 27h July, 1943. .
Held, the gxecution betition was ¥ a proceeding before’a Civil Court for the recovery of a debt,”
within the,meaning of the expression in section 27 (1) of the “Debt Conofliation Act and the period

. ofrom 1st Novembey, 1989 until gth August, 1941, occupied by the proceedings bef8re the Debt Concilia~

o

tion Board, in respect of that debt shoudd be excluded in calculating the period of limitation for the
exccution @etition, - ..

. . §.eNSrasinga Rao for Appellant,
M. Rajagopalachari for Respondent,
1.8, .

e ® -

L ] . . »

cree for the amount which the,



. Chandrasekhara dyyar, 3. . Sivapuram Sri Sivagurunathaswami Koil Trustées .
- 4th September, 1945. . T . Sarangapani Iyengar>
. e o . A. A. O. No. 429 of 1944."
-~ Madras Estates Land Act (I of 1908)—Padugai land—~—If * ryoti land *—Suit for recovery of possession
qC):' such land from the purchaser from the lessee ofthe plantain crops standing on sich land— Furisdiction of Civil
ourt, . , . C e . -
Whether or nét padugai land (whioh means land on the Idwer level bank breadth of the river .
« between the edge of the sandy stregm bed and the high flood level bank) is ‘ ryoti land ” within'the® o
meaning of the Madras Estates Land Aet, such land though it may not be part of the siver bed, may
be part of the river bank, in which case also as in the-case of river beds the land would not bg coms
prised within the definition of “ryoti land”, -~ . - . L
Where a stranger has purchased dhly the plantain crops on such padugai land from the lessee,
it is not open to him to contend that a suit against him and the lessee for the recov®sy of the land
does awot lie in a Civil Court but must be filed only th 2 Revenue Court. The fact ¢hat such pur-
chaser was asked to pay the rent for the remaining years of the term of the Iease cantot convert his_
status into that of a ryot. ., . - - - - - -
K. S. Champakesa Aiyangar and K. Venugopala Aiyangar for Appellants. .
8. V. Narayana Aiyar and K. Venkglaramani for Respondents. T e L v i
K.S. ) P - - . . '. B
® Wadsworth, Officiating C.¥. and Koman, 7. L - 'Bagyalaks%mi Ammia’ », Bappu Aiyar.
<r - 11tk September, 1945. . ’ " L. P. A, No. 18 of 1945
Civil Procedure Codg (V of 1908), section 4’7—-Di.rpute between co-defendamts—Appeal— Maintainability.-
An appeal is not maintainable under section 47 of the Code of Civil Procedure unless thete was’
a conflict in the suit or the appeal therefrom between the appellant and respondent. Where a
respondent bound by a decree was not a party opposed to the appellant but was sifpporting the appel-
lant in her claim the case will not fall under section 47 of the Code of Civil Procedure and make the
appeal maintainable. : : . - e -
Dicision of Chandrasekhara Ayyar, J., in"A. A. O. No. 283 .of 1944, reversed,: ~ - e
. T. R. Srinivasa Aiyar for Appellant. - Tt : . .
;L g SRam‘a.rwami Atyangar and 0. K? Ramalingam for Respoundents.
hxeide - R ——— R -8
. Rajamannar, . : Nallakumaran Pillai v, Badrakaliamman Koil at Sholavandan.
1420 September, 1945. - - ’ 8. A..No. 1478 of 1944,
!.E. " Religious Endowment—Person who has been acting as trustee for thirty-five years without challenge—If
de facto trustes or trusice de son tort—=Suit by him Jor recovery of property of ¥emple—Maintainability. . - -
.+ A person who has been found to -have been actin}y without any challenge as trustee of a temple-
for over g5 years though there is no order appointing him trust® cannot be said to fall within the
categary of de facto trustees or trustees de sor lort who are not entitled to maintain suits for possession
on behalf of the institutions of which they claim to be trustees.® (1938) 2 M.L.J, 663 and (1944) T,

M.L.J. 35, distinguished. ° .

- K. pParasurama Aiyar fo? Appellant. - .- ‘ .
R, Ramasubbu Aiyar and T. S. Vaidyanatha Aiyar- foi 1st Respondent.
XK.S. : : — T o | . .

, . Yahye Al, 3. T * " 'PalanichamiNagar ». Governor-General of lridia in Gouncil.
14th September, 1945. - " represented by the Manager, Sov.i’th Indian Railway. -

. . - L. C. R. P. No. 17749 of 1944._
“Limitation Act (IX of 1908), Article 31-—Sust against railway for compensation for loss of goods consigned
for transit—Starting-point of limitation. . - ST . Lo
Under article 31 of the Limitation"Agt for a suit for compensation for non-delivery of goods
consigned for transit time (period of one year from date when the goods ought to h&ve been daliveged)
begins to run from after the ¥efinite refusal or declaration of inaﬁ)ility to deliver by the responsible
railway company. . e -
V. Ramaswami Aiyar for Petitioner: ) . -
S. 8. Ramachandra diyar for Resfondent. . R
.. K8 . s — . .. . .
Rajamannar, ¥. Mekkileri Koppirichi ». Uppoonni Thattari Kunhi Ramar, -+
17th Sepiember, 1045. . + S.A.No. 1900 of 1944 and A.N.A.O. No. 159 of 1944.
- Malabar Tenaniy Act (XIV of 1930), sectign 33 and sectione (3)-*Suit for ebiction of tenants from kudis
yiruppu— Tenants® right to offer to purchase the rights—Limits, * .. ‘e « *
- “On 1st October, 1929, one G executed a marupat in favour of P. Under% document dated 21st
October, 1935, G assigned his rights as lessee to X and 1®who were mempers.of the family of C. On
4th Ma{ch, 1941, the lagdiord permitteg thq tenants to pull'down the house thep in existence and ap—
received a sum of Rs. 25 from the tenants®as its value. .Further he allowed ghe tenants to construct- * *
a new house at their own expense andsagreed to.give them the value of the néw houte at the tigie
of the surrender of po®ession of the parambg. A new house was built in pursuance of the permission. T
Within 16 months thereof the lessor filed a suit to recover possesston of the site 8ccupied by the house. o ,® —
and the approach to it, when the tenants chaimed that they were entitled .to purchase the sise and the
way leading to it under section 33 of the Malabar Tenancy Act.’ The-plainff contergefi-that the

tenants were not entitled to the benefit of section 33 because®f the provisions of section %(3) of the .
Act. - : T e
NRC . . . . o,
.

.
[ ] . .
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. involved and a certificate under section 205 of the Constitution Act must be refused.

® adopted by his predecessor was not a proper one and calf

10 '

. Held(D) As the house in existence was built by the tenants at their own expense the building; ,
cannot be described as one ““ owned by the landlord ” so as to exclude, the applicability of the Act  *
on the basis of section 2 (3). ¢ ) ’

« (i) -“ Kudiyiruppy ” includes the sites of residential buildings and any easement attacfled thereto.
5 (1xx} - Asthe suit related to the sitd of a residential budding the site having been in the- continuous.
occupation of the tenants and members of their family for over ten years on the date of the institution
of the suit-they will be-entitled to offer %o purchase the rights in the kudiyiruppu of the.Jandlord who'
seéks to évict' them. . - - ‘ T - ' A

. - 'P. Govindag Ménon (the Crown Prosecutor) for Appellantss ° ¢ HEURS

o. . K Kuttikrishna Menon (the Government Pleader) for Respondent, :

KS. . ‘ : . ] -
S 7 gh):}a:ﬁ!i,,?. L oL S Bala Naragadu 0. Chengappa..
18ih September,y 1946. - . e - G.R: P. No. 487 of 1944,

.. Minors—Guardian opposing compromise—=Court taking the view that terms of the proposed compromise will
be bensficial tq the minor—Court has no jurisdiction to"puss order in terms of thg compromise. L
The Court has no jurisdiction to enforce a compromise even though the terms of it.might appear
to be peneficial to the minorsp where the 'guardian objected tosthe Court passing a decree in . terms
of a compromise. . o« - e Co
.-~ Where the application {7r approval of a compromise was not only not made by either the natural ®
guardian ot the guardian ad litem of the infant parties to a suit put it was positively opposed by them
and 'their pleader-the Courg cammot pass an order in tefns of the compromise.- The fact that there
will-be some inconvenience caused if the work of carrying out the partition is directed to .be done
oyer ;igain is not a sufficient ground for. approving such compromise in the face of objections by the
guardian, - . . . c T T
».", LLR. 22 .Mad. 378, relied on; 70 M.L.J. %00, distinguished..
T. K. Srinivasa Thathachari for Petitioner, ¢ ’
e B. C. Seshachala Aiyar for Resfondent, - = - . - ...
Kuppuswami Aiyer, ¥. ) . I’abbai alins Sheik Abdul Khadar, I re.
215t Septem¥er, 1945, o ) Cr.M.P. Nos. 811 and 812°0f 1945,
", "Government of India Act (1939), sestions 205 and 293—Defence of India Rules, rule go-B, prohibiting’
export of gold—1If affects the Sea Customs Act—If involves any interpretation of section 293 of the Government of
Indiz Act—Certificate under sectign 205—If can be granigd when point is raised for the first time in the application 23
Sor issue®f certificate. - : R . . i , .

° A certificate under section 205 f theé Government of India Act may not be granted where the
point sought.to be raised before the Federal Court is raised for the first time in-the.application to
the High Court for certificate. ‘Assuming that it is open to raise the Blea in the application for certifi=
cate, on'the question whether the rule under the Defence of India®Act prohibiting the export of-
gold affected the Sea Customs Act, * .- C

Held, the export of gold was constituted an offence only under the Defence of India Rules and .
the effect of sub-section (2} (xxvi) of section 2 of the Defence of India Act is to enable Government to
make rules applying the provisioas of the Sea Customs-Act so far as the punishment was concerned.
Section 2 (3) (i) of the Defence of India Act provides for rules being made for the punishment in res-
pect of such contraventjons and therefore the punishment.provided by rule go of the Defence of India
Riiles is one providéd by the. Defence of India-Rules and not under the Sea Customs Act. Accordingly
no question as regards the interpretation of sectioni 293 of the Gévernment of India Act is in any way

" V. Govindarajacari, P. 5. Venkatesan, K. 8. Rajagopalachari and K. Srinivasan, for Petitioners,
" "*Th8 Public Prosecufor (V. L. Ethiraj) on behalf of the Crown. :

"TKS. e .
Koman, ¥, Satyanarfyana Raji 2. Rama Raju.
215t Sepiember, 1943, . . -® ., G, R, P. No. 227 0of 1945.

Practice—Order on preliminary issue that suit is-bad Yor m?sjoind'er and direction for trial of other issues
ds the next *stage—Succeeding Judge how far bound by that order. . '

‘- When a suit camerup for hearing the then Subordinate Jhdge took up the first issue *“ Whether
#he suit is bad for misjoinder of parties angl causes of actign ” as a preliminary issut and held that the
® suit was bad for misjoinder and directed that * the most convenient course is to decide issues 4, 5 and-
6 gs the next stage ; if they are decided in favour of defendants there will be no necessity: to eater
into any.other question.” . - . oo
When the suit,came on for hearing again the succe;dinﬁ Subordinate Jydge held that the course
upon the plaintiff to elect as_to which-

of the defend#uts he intended to proceed against in the suit and give dp.the rest. On revision,
- Held, ahe first order amounts to an adjudication op the first issue and # is not open_to the

*.+ « successor te vary*that order. < S e
A.I,lg 1929 Mad. 127, applied. . e T
o Saéyauarayamz Rao for,Petitione’:;. “ - o - .o
-+ P. Satyanarayana Raju and Uh. Raghava Rao for Respondent, - -~~~ 71 2o o o0 = v v,
¢ - . ¢ . . = :;'}‘
. . L]



.t n Horwill and Bell, 77.

1

. . Srin.ivasache\zryuhi . Venkatavaradacharyulu.
6tk September, 1945. ; . ACA. O No. 194 of 1944.

Civil Pracedure Code (V of 1908), section g7—Scope—~Mortgage decree—Purchaser of one of the mortgaged
properties taking an assignment of the decree—Execition of decree—Plea of pro tanto-discharge of the decree—
Not open in execution proceedings—Equities to be adjusted only in Bpagate suit for contribution. :

A person who had acqyired the rights of the mortgagor in a part of the property subsequentl
becgme a transferee of the decree di the mortgage and sought to execute the detree for '?hc fpl){
amount due. It was objected that the decree could be executed only for the proportiondte share
of the decgee amount as against the other properties. * :

. [ .

. Held: The acquiring of the decree by the person who had already acquired the equity of redemption
in part of the mortgaged property does not operateas a pro tanto discharge of the mortgage decree
autematically. The judgment-debtors have nothing but an equity in their favou? and questions
as to such equities could not be raised in executio 1 proceedings 4s they do not relate tosthe discharge
or satisfaction of the decrees The parties must have their equities adjusted in a.separate suit for
contribution and the execution .of tl:e mortgage decree cannot be registed. . -

" LL.R. 34 Cal. 13; A.LR. 1936 Cal. 537 ‘;’A,I.R. 1923°Pat. 44 5ndy(1943} 2 Mij . 45, approved,
LL.R. 10 All. 570 ; LL.R. 4% All, 544 and A.LR. 1934 Mad. 253, disépprévcd. )
H ..

 P. Somasundaram for Appellant. . -

P. Satyanarayana Rao for Respondent.

. .
K.S. ’ - ol
. . N
L] . . ¢
Pakya Ab, 3. Adi Subbayya ». Subba Sastri.
178k September, 1945. . - - C. R. P. No. 1480-0f 1944.

Madras Debt Consiliation Act (XI of 1936), section 10 (2)—Statement of debis not filed-2Discharge of
debts under—If any specific order necessary—>Section 1g—DBar of execution—Scope. L

The effect provided in section 10 (2) of the Madras Debt Conciliation Act in the event of a
statement of debts not having been filed, of the¥ebts standing dischatged, is statutory angd follows
as a matter of law, and no specific order of the Board is required for that purpose. . .

Non-production of accounts is covered by section 11 whicl postulates that where the necessary
documents or entries in books of iccounts are not produced such documents shall not be admissible
against the debtor in any suitebrought by the creditor or any person claimingeunder him for the
recovery of the debt. The Board has no power to pass any order purperting to be under section 10 (2)
discharging the debt on. thé ground of non-production of accouats.

Accordingly an order by the Board that *“ the creditor did not produce accounts and conse-
quently it was compelled to take action under section 10 (2) of Act XI of 1936” must be ignored as
ultra vires. . .

Section 1g (5) of the Debt Conciliation Act bars only execution petitidns in which execution
has been suspended under sub-section (3) of section 18 of the Act.

"= V. 8. Narasimhachar for Petitioner.-

T. 8. Narasinga Rao for Respondent. ®. ~ . . . e .
K.S. ¢ —— - .
L : -

. ‘ *
Chandrasekhara Ayyar, 7. * . Punna®Lal #. Kasturchand Ramji.
tyth September, 1945. ® ¢ 8. A. No..1980 of 1944.
Tort—Malivious br tion and malili rhouse-searchmDamage.r—Exevnplar;y.(i;’nages-—U can be awarded.
e L

The award of exemplary damages for®torts (in this sase malicious prc-secution and malicieus *

-house-search) in cases where the defendant has acted contumaciously is sknctioned not only by

English law but also by decisions of the Madras and other High Courfs. (See 62 M.L.J. 107 and
69 M.L.J. 98.) . . . . . .

* ' oy-®
It cannot be said that thtgre is no tort*nown as malicious house-search. ® There i nothing like
an exhaustive classification ef torts beydnd which Courts should not proceed. New invasion of rights
devised by the brain %f man might give rise to new classes of torts. - Accordingly there ‘¢
action for procuring maliciously a house;search. ALR. 1917 Pat. 43, referred to. *

Where it is found that the defendant was actuated by malice in pr.osedlting thqcplgintiﬁ' and
the house-search was procured with a malicious motive, the® existende of strained relatidds between:
the parties for a long period is a ground for the award of exemplary damages insteadd’ of rcfusing it.,

NRG . . e.
. . ® . o
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.~ Where the amount of damages is.reduced by the first appellate Court on a wrong view the .«
error must be set right in second appeal though if it was a mere-questior? of amount the High Court
would not lightly interfere with it in second ‘appeal. ) ) >
K. Kotaypa for Appellant. ° . v . . - .
B. V. Ramanarasu for Respondent, e
¢ .

« ' KS.

- . - .
. *Rajamannar, 7. ] . * Koyakutty 2. Kunhali.
19th September, 1945. * ) " 8. A. No. 819 of 1944.

. . .

- « " Civil Procedufs Code (V of 1908), Order 41, rules 27 (c) (as amended in Maqras) and 29-—Appellate Court
—Summoning arfl exdmining person as Court witnef—Proper procedure—Necessity to“specify and record on its
proceedings the points on which such evidence was to be confined before the examination took place.

N N - ’ hd " - . - .
* . The appellate Court when summoning and examining a person asea Court witness must specify |
the points to which the evidencg is to be confined and record on its proceedings the points so specified
before the gxamimation takes plage. Thg extraordingry power %o examine a Court witness must be
resorted to only in exceptionaBcircumstances and with the adequate safeguards laid down in Order 41,
rules 27 and 29 of the Code ®f Civil Procedure. e LT . d
- The .giving of reasons for summoning and examinin¥ such witness in the judgment subsequently
delivered cannot amount to 2 fulfilment of the conditions imposed on the Court by Order 41, rule 27 (c).

34 L.W. 7 (P.Co) ; (1042) 2 M.L.J. 287 and A.LR. 1937 Lah. r15 referred to.
B. Sitarama Rao and T. Krishna Rao for Appelladit. '
® K, ‘;mh_yam‘.@ngl:G_; Gopinath for Respondents. ) L.
_:_-~K:S-~:,»,1°_ o — . .- . e
v Haja;n&;m'a‘i,’ j R : . o o .- Venkatappayya v. B_dtchayy@.
20th September, 1945. o ' ) . S. A. No. 2003 of 1944. -
- Limitation Act (IX of 1908)8 séction 20 (as a}nendecfby-A_ct XVI of 1942)—Does not gperate reirospectively. Z %

‘Offer in debt conciliation proceedings to pdYy 7 annas in the rupee (in respect of a debt with open
payments which could riot save limifation) not accepted by creditor cannot be treated as an agree- .
ment to pay a barred debt under scgtion 25 (3), Contract Act. *° . L
*. . 'A promissory fote was dated soth F ebruary, 1933 Payments toWards the note on 2 5th Decems
ber, 1934, and on 1gth Novemb?r, 1937, could not save the suit on the prqmissory note.in rg4o from
the bar of limitation. It was contended that the offer by the debtor to pay 7 annasin the rypee in
proceedings before the Debt Conéiliation Board could be utilised to found a clam_l based on section 25,
sub-section (3) of the Contract Att, though such offer was refused by the creditor who claimed the

1 amount in the suit. N . o
o Held, (igu'sséctioh 2, sub-section (3) -of the Comtract Act is based on an agreement and' as the
offer was refused it cannot be said that there was any agreement. L. e s

1.L.R. 23 Mad, 94 ; LL.R. 33 Cal. 1047 ; A.LR. 1921 Pat. 29 and A.LR; 1923 Cal. 659, dis- -
tinguished. . o . . . . . Coe

() The debt having become barred by limitation long before thegamendmeiit by Act X VI of
1942 of sectiof 20 of the Limitation Act took effect; the amendment could not be relied upon to
operate retrospgctively so as to revive the barred debt. (1944) 1 M.L.}. 347, relied on. It cannot
be said that the creditor can rgly on. the Amending Act as one siperseding the law as laid down in
Rama Shak’s case, 1.L.R. {1940) Lah. 470 (P.C.Z. . ’ : "

- -
- N. Subanmmiam, B. §. Ramachandra Rao and D. V. Reddi Pantulu for Appellant,
. P. Satyanarayana Rwo for Respondenn . - .o :
o* JK.S. . S S e e
) ‘ .

‘.}?ajamannar, 7 ' e Mulla Madina Saheb 5. The 'Pn;vincc of Madras represgnted by the
" = ooth September, 1948, : ) o * 0 » " Collactor of West Godavari,
<. . : e * 5. A. No. 2030 of 1944..
a— " . ‘Workn;;;n’ug Cowpensation Act (VI qf 1923), section 19°(2) and section 12 (e)LPn'm'pal paying com-
pensation clgiming right to indemnity from contractor— Furisdictign of Givil- Court. . -
-, 'Ehere:is wnothing ift the Workmen’s Compensation Act. which makes an’ order for compensdtion
¢ to the deptddants of a deceased. worknfan to which a person like a contractor; sought to be madé, }
liable to indemnify.the principal paying-the.confpensation was not a party, binding on him for all
e . . . L -

.
L] e B hd
. - .
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. putposes including the liability to indemnify,” An ordér awafding compensation is entirely-distinct
- and different from an order allowing or disallowing a claim for the indemnity. The commissioner
has. jurfhdigtion towdecide the question of-liability. to indéhnify the principal.. T
Section 19 (2) of the Workmen's Compensation Act precludes the Givil Court’ from deciding
any question which is to be decided by the commissioner under the Act. Where the principal with-
holds an amount due to a contractor claiming it as indemgity for compensatiori paid by him to a
deceased workman’s dependants withotit obtaining from the cbmmissioner a declaration of a right
* to such indemnity and the coltractor sues in the Civil Court for recovery of the amount so withheld
-the principal cannot rely on his right & indemnity in the Givil Court as he had notestablished the
right before the commissioner. Section 1g (2) of the Act i§ no bar to the contractor’s suik but #
will be a bae to the principal asserting his right to indemmity,  * .

*

K. Kameswara Rao for Appellant. . o L N .- -
Yhe Government Pleader (K. Kuttikrishna Menon) for Respondent. :
K.S, _ * -
= - N * ’ . ® ’ . . - L ] e ‘. .
o Horwill and Bell, 55. . Lo s Duraiswami "Koundan, In re.

215t September, 1945, . ) , "® R.T. No. 127 of 1945.

Criminal Procedure Code (V' of 1898), sectyon- 342—Questioning -accused sunder—Proper- procedure.

* . The object of questioning the accused under section 342, Criminal Procedure Code, is to give
the accused an opportunity of explaining the circumstances that appear against m in the evidence,
Unfortunately, since the Privy Council-decision in Dwarkanath v. Emperor, 64 M.L.J. 466, Courts
have cultivated the habit of summarising thé whol® evidence and asking the accused what,he has
to say With regard to it. A summary at considerable length tends to defeat the object of section 34,
Criminal Procedure Code, because the attention of the accused -is not drawn thergby to the salient
featires of the prosecution case that seem to call for some explanation. To an ordinary straight-
forward account of witnesses of an actual occurredce 1o detailed questionings would be necessary. -
On the other hand, if for example, some article is found in the accused’s house which points in an

. emphatic manner to the accused’s responsibility for the crime he should be given an opportunity of
=t gaOffering an explanation of the presence of that article in his house.

RARRREE Giving a long precis of the whole prosecuﬁon‘ evidence and asking®the accused what he has o,
say with regard to it is an abuse of the provisions of séttion 842 of Criminal Procedure Code andean
¢xample of the misunderstanding of the Privy Council decisioft. -

-"\"G. N. Chari for the accusecl." ST T e
The Assistant Public Prosecutor {4, . Sivakaminathan) on 'behalf of the Crown. ]

L] . . -
. - . - N .
R - " oL . L, T - - .
" Wadsworth, Officiating C. . and Koman, ¥. . .- e . Jagadeesam Pillai v. Kuppammal.
215t September, 1945. . Apf=al No. 296 of 1944.

. Madras FEstates Land Act (I of xgé)B) as aﬁvzeﬁict}‘b:y Aat x VIII of '1‘936), section 3 (10) and section 6
~—Private land— Test—Occupancy rights— When available. -

. ]

Fxplanation 2 to section § of the Madras Estates Land Act 33 amende in 1936 makesdt clear-
that in respect of an inam village which was not an estate before the commencement of the Madras
Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of that Act, the expressions
““new ”-and * commencement of thig Act” shall be read as meaning the goth June, €934, and the
expression “ hereafter ” shall be considered as 1.neaning the-period after the goth June, 1934.

A ryot who has acquired an ctcupancy right by.Being.in possession of his holding on, the goth

June, 1934, is not entitled to an occupapcey right thereafter regardless-of whether or not he continues
to-hold the land. Section 6 (1) gives the ryotea permanent right of occupapcV in his kolding. If he
has no holding he can have no right of occgpancy. * .- e . .,

- ‘Where on the termination of g, lease thé landlord without objection frem the former ténant
gave a fresh lease to another.and at the end of that leage admitted the son of the setond lessee %o
possession as tenant the inference is that the previous lessees surrendered the,land at the end of the. e
period of their leases an® the person suBseqiently, admitted into possession gs teflant gets the fight & °
of occupancy contemplated by section, 6.0f the Act.-.” . . -, .

. * ‘The definition of ““private land ”’ in-section 3 (10) as amended by the Act of 1936 read 28 a whole .
indicates clearly that the ordinary test for “ private *‘land is #he"test of retention bY the landholder » «® = .o
for his personal use and cultivation by hifh under his personal supervision, - o

In respect of siich lands, there must be something in the ewidence aithef;by.way of pt%)oﬁof dfrece . i
cultivation or by some clear indication of an intent t regard such lands as retained for the personal ~
. h - ' b ® . :
.
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use of the landholder and his establishmeént in order to place those lands in the special category of |
private lands in which a tenant under the Madras Estates Land Act cannot acquire occupancy rights. ~ *
The mere fact that the landlord owns both the varams in the lands and has been-etting them out on
short term leases is not sufficient to warrant such lands being treated as private lands.

]

Histéry of the Tanjore Palace E;tates reviewed.
. .
V. Govindarajachari, B. V. Ramarosasu and V., Srinivasan for Appellant.

. The Advoeate-General (K. Rajah Aiyar) and 4. Sundaram;Aﬁ’ar for Respondent. C e *
Y - e - . . -
K.S, . . . N : . . ]
- Wadsworth, Oﬂic'iatirgg C. J. and Koman, ¥. - Subramania Chettiar 2.
218 September, 1945. - ’ The Collector of Coimb&tore.
* ) « ° Appeal No. 328 of 1944.

Land Acquisition Act (I ofe1894), section 18—Reference made o under—Power of Court to go into ‘ ques=
tion whethes referdnce was madg wiéhin perisd of limitatien. - -

°
" The Court has.power, %hen 2 reference is made under section 18 of the Land Acquisition Act to
go into the question of limitation for. making such reference &pecially where the Collector himself
has included the question oflimitation as part of the reference in his letier accompanying the reference
and has not decided the question himself. When a question of limitation arises in an objection
to the amount of cqmpensation it is eminently desirable that the Collector who as acquisition officer
tannot be completely disinterested in such a case should refer the question of limitation to the
Court. LL.R. 47 Mad, 357 referred to ; L.L.R.e52 All, g6 dissented from ; I.L.R, g2 Cal. 605 (P.C.)

g@lain&d; (1948) 1 M.L.]J. 66 distinguished and I.L.R. 1944 Bom. go approved. .
i T. K. Subramania Pillai and M. Annamalai for Appellant‘ .
- - The Government Pleader (K. Kuttikrishna Menon) for Respondent.
K.S.- : .
. eFel
Horwill e and  Bell,” ¥7. ° . . ¢ ) Chenchuramayya, In re.’ "™
otk October, 1945. . } R.T.No. 132 . of 1945.
AY . L
Criminal Trial—Sentence—Principles 1o be observed in imposing when there are alternative sentenses for
an offence, . b

If a Court has two alternative sentences, it should take into considération all the circumstances
of the case and award the sentence which seems to it, in.view of those circumstances, the more fitting,
The fact that a murder was unpremeditated and the act was committed in cudden anger are circums
stances which will justify the awdrd of the lesser sentence of transportation for life.

K. 8. Japarama Aiyar and R. Ramalingd Reddi for the Accused.
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown.

K.S.
i . o . e ) b -
Yahya Alis F. ’ o ' Ra:nayya v. Nagapotha . Rao.
oth October, §945. ‘C.R.P.No. 948 of 1944.

. .
Givil Procedure Code (V of 1908), Order 21; rules 48 and g,g———Sco e—Person aggrieved by order under—

Remedy of«Rgvision—Maintainability—Rule 40~~Not applicable to clse of dissolved partnership.’

It is. difficult to held on the language of rule 49 of Ordeér 21, Civil Procedure Code, that there
és anything in the pature of actuad attachment when an order is passed under that rule. The rule.
* prpvides a procesg in substitution of the ordinary procés of attachment. An order under the rule
will not amount to an #tachment within the meaning of rule 58 of Order 21 for the purpose of entitling
th® person agdrieved to prefgr a claim or ag objection and if aggrieved in such proceedings to file a *
sy, suit under rule 63 of that Order. In any event the remedy by way of revision can be denied only if
* ™ the alternative refedy,is certain, conclusive and not‘amiflguous. The Iigh Court has power to
interfere in rewision inspite of the fact that the petitioner has another remedy. E

- d-'v

i{ule.gg of o;deré 1, Civil .Proccdxire Code, does not*apply to the case of a'dissolved partnership,
K. .ﬁ‘bba Rao for Petjtioner. ] ’
. €k Raghava Rao for Respgndent. ,
K.S, ’ ' . -
L
. )
™
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Bsll, 7. e T -Venkanna v. Kotayya.
26tk October, 1945. A "A. A. A. O. No. 25 of 1945
Civil Procedure Code (V of 1908), section 48 (2) (a)—Time [imit for execution—Plea of fraud to escape
the bar—If can be raised for first time in appeal. ~ _ e T T
Section 48 of the Code of Civil Procedure sets a time limi? om execution. But in order to prevent ,
a dishonest and fraudulent debtor froml preventing the execution of the decree for the period of
* 12 years it says that if fraud can beshown then the time limit may be extended. The decree-holder
can show even at the eleventh hour and afterwards (for instance in the appeal) that the timg limie
laid down by section 48 should not prevail, where the condict of the judgment-debtor is such as to
have prevented the execution of the degree within the twelve years. Judges ought to take a broad
view of conduct deliberately adopted by judgment-debtors with a view to defeating end delaying
the just payment of their debts by frivolous and futilesobjections which are dishonestaipon the face
ofthem. IL.L.R. 44 All. 319, relied on. - : ° .
Where the judgment-debtor made a fictitious saleof all his properties to his maternal wncle within
an year of the decree and by retison of such alienation the decree-holder was utterly unable to execute -
the decree, ‘as the alienee for 7 or 8 ygars filed process after process inean endeavour te prevept the
decree-holder laying his hands on thé propertygof the judgment-dgbtor, the plea &f fraud can be
.allowed to be raised for the first time in appeal. 47 M.L.J. 428, relied 8n. Mulla’s Civil Procedure
Code, page 600, distinguished. o : -

M. S. Ramachandra Rao and D. R. Xrishna ®ao for Appellant. .
N. Suryanarayana and N. C. Raghavan for Respondent. ' ’
. K.S. - — . -
Bell, F. . ; , “~ - Venkatasubbarao v. Bujangayya.
a6th Qctober, 1945. e * Q. R. P, No. 602 of 1945.
Arbitration Act (X of 1940), section 33—Applicaiion under, p}tgyz'ng.ihat'an award should be  set aside-=
Court-fee payable. .

Court-Fees Act (VII of 1870, as amend¥d by Madras Act V of 1922), Schedule II, Article 1—Applicability.

An application under section 33 of the Arbitration Act, 1940, praying that an award®should be

_set aside is not provided for in the Court-Fees Act. As such an application has to be brought under
-some existing provision, all that can be done is to - use the general article, namely, Article 1

:.\and it is sufficient to pay a court-fee of annas 12 ag on an ordinary a.pp.lication.. .

**"* V. Rangachari for Petitioner. * e

The Government Pleader (K. Kuttikrishna Menon) on behalf of the Crown.

+ KS. : . — ) . . <0
Kuppuswami Aiyar, . . . Ramachagdra Rao, In re.

26tk October, 1945. . oCrl. R. C. No. 441 of 1945.
. T (Crl. R. P. No. 404 of 1945).

Madras Public Health Act (I1 of 1939), section 142 and Criminal Procedure Code (V of 1898), sestion 197
—Prosecution of Health Officer of Municipality for beating and abusing in tHe course of his duties the maistri of
scavengers—Sanstion—Necessity. 3 N

A maistri of scavengers in a municipality was abused and beaten by the Health Officer of a:
municipality for not preventing the scavengers creating a_ disturbance on the pay day. In a prose-
cution of the Health Officer at the instance of the maistri, .

Held, the act complained of must be deemed to have been done by the Health Officer in the
discharge of his duties and consequently sectich 142 of the Public Health Act weuld #bply and sanction-
would be necessary under thae section for the prosecution even though such sanction may not be
necessary under section 197 of the Criminal Procedure Code on the ground that the fccused was’

not an officer who could be rémoved only by the. Local Government. e
Kasturi Seshagiri Rao for Petition®r. : . . * .
The Assistant Public Prosecutos (4, S. Sivak@minathan) on behalf of the Crown. .

X.S. - e T .- . P
Kuppuswami Atyar, J. . ¢ - o oViraraghava Ayyangar, In re. o
26th October, 1945. = - * . Crl. R. C. No: 459 of 1945w

) - . (Crl:' R. 2. No. 4.2 of 1945)e.

Madras Essential Articles Restricted Acquisition Order, -1 od3, section 3 ( I)—-Go.n_zing into force of order

in a munisipality—Bringing iwto Municipality af pasldy purchased before the order came Jnto Sorce and kept h a
village near by—If offence. o . T - - : C e - .
" The petitioner purchased some paddy at Perambur early in March 1944 and kept it there due to

lack of transport facilities. - He brought the paddy to Kumbakonam on 2nd April, @944, after the

Madras Essential Articles Restricted ‘Acquisifion Order, 1943; had come into force ini that §funici-
pality in the meantime i.e., 14th March, 1944. In a prosecution for an *offgnce undeg stetion 3
(1) of the order, . - L. ) e I
Held, (1) there was no * acquisitiori ** of the paddy after the order came into forcéin Kufnba;kon.am

and the petitioner cannot be convicted of that offence. - * . ..
NRG . R c ., . °

3 gt
-
e



16 .

The word *acquired * in section g (1) of the order cannot be taken to mean * transported » * »
mto “the Mumcxpahty so as to make the removing of the paddy to Kumbakona.m an oﬁ'ence s
. Venkatarama Aiyar for Petitioner,

The Assistant Public Prosecutor (4. S. Swakammathan) on behalf of the' Crown o e
K.S8. e .
Chandrasekhara Aiyary F. - o« v . - -'_ _ : - Valmig ana.tha.n In re.
-goth Ootober, 194,5 - Crl.,. R C. No 620 of 1945.

.- ¢ (Ml R. P. No. 578 of 1945). -

- Peml Code (XLV of 1860), section™ 323 and Madras District - Municipalities Act (Vof 1920);
section 350—Gharge of obstruction tosmunicipal servant in tize dzscharge of Ius dugy and also Qf cazmgg hurt to ]um
—~Convistion for ,both offences~=Propriety.

Ifin the cours of an obstruction to a mum%pal servant in the discharge of his duty, burt i3 caused
to him, the acgused can be charged separately for the two offences. Whete however the Magijtrate
makes up his mind to proceed against the accuged under section 323 of the Peénal Code, it will' be
proper for hm to drop the charge undersecnon 359 of the District Mumcxpalmcs Act L L‘ R 59
Mad: 442, distinguished. . :

*- M. Srinivksqgopalan for Paitioner. - B N . "".';‘ s~

Thg lﬂxbhc Prosecutor ‘V L. Ethzra_;) on behaﬁ' of thc Crown S A e e e

P

K .
Chandmsekhara Adiyar, F. . . Audmarayanamurthy, In re.
goth October, 1945. . . Crl. .R. .G, No..329 of 1945.
Drug Control Order (1943), clause 9, (a) (befbre amendment of 19-5-1944)=~Sale of Allenbury’s feeding
botile in violation of —Doubt as to whether ** Feeders. Allenbury ** meant the botile only or whether it included the
teat and valve—Right’ of accused to benefis of .

The Drug Control Order as it stood on thegate of a sale of an Allenbury s feeder ,bottle by the

dgoused for Rs. 2-8-0 specified the prices in this manner :
- “Feeders Allenbury” each Rs. 2. LT ’ . ° .

Teats spare r above’Allenbury’s each Re, 0-6-6, .ot
.. Valves spare for above Allenbury’s each Re. 0-5-6. o -
In a prosesution for an offence under rule 81 (4) of the Defence of India Rules, . :

Held, as there was some doubt whether the “ Feeders Allenbury » priced at Rs 2 meant “only -
the bottle without the teat and_the valve or included thcm, the accused should be given the beneﬁt
of it.

B. Jfagannadha Das for Petitioner. ® . . ‘ el L ‘....
« The Public Prosecutor (V.. L. Etkzmj) op behalf of the CGrown.” =~ = = * ool
K.S. el S
Ciwndrasekhara Aiyar, F. - R Satyanarayana and others;. In 18,
-Ist November, 1945. . . Crl. R. C: No. 675 of 1945.
® (Crl. R. P. No._631 of 1945 ?

Madras Gaming Ast (IIT of 1930), section 6—Seope and effect—Instruments of gaming and persons found
in the place searched by pol wa under a warrant—Nature qf evzdence——Absmce qf evidence that such houx! was used

for derwmg profit—Conviction—Sustainability.

- Under the definition of.a ¥ common gaming house ™ in section g of the Madras Gammg Act,
thc element of profit or gain is an essential ingredient and when this has been negatived by the evidence
there is nothing to.w#rant a conviction of persons found in such a house under section g of the
Gaming Act which postulat@ of course the position that the persons found there were present for thc
purpose of gaming in a ‘ common gaming house.” .

_ " All that section 6 of the Gaming Act says is that any instruments of gaming found in any place
entgred and searahed wnder the provxsxons of sectiones or any person found therein shall be
evidence that such place is used # a ‘’ common gaming house *’ and ghat the persons found therein
were there present for the purpose of gammg although no play was actually seén by the police officer
or any of his assistants. It is only a piece of evidence in support of the prosecution. But.it cannot
be treated as a conclusive piece of evidence warranting a convigtion of thé persons found there thhout
other evidence that the plice was kept or used fqr deriving. profit 6r gain. * . -- -

K. & Fayarema Aiyar and C. K. Venkatatarasimham for Petitioners. . <

The Pufﬁm Prosecutor (V. L. Et}nmj) on behalf of the Crown , "

¢ K’uppwwamz diyat, . . . Kandaswami Asari, In re.

2nd November, 1945.¢ Crl. R. G. No..700 of 1945.
¢ (Gase Referred No. 36 of 1945).
Crzmznal Praz:ea’ure Code'(V of 1898), s&tion 397—Scope—Person alreaq’y under detention in a certified
chodl—Conyistion—=-Second detention—Commencement. s 3
Sectione3g7 of tHe Code of Criminal Procedure® relates to a sentence of x.mpnsonment,
penal segvitude or transportation and not to orders dlrectmg'dctennon in a certified school. Accord-
ingly whr.:rc a persoa already’in detention in a certified school is again conficted the detention in
the secogd case will be concurrent with that in the first case.” The detention cannot be ordered to *
commense at the expiratien of the defention in the first cfe in the exercise of the powers under section
897° of thg *Criminal*Procedure Code, i X
The Public Prosecutor (V. L. Etk:mj) on behalf of thc Crown.
oLhe accused not reprwented - e ]
.0 . — ' Cos - -
.. o " .
. M X L ]
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Chapditsikhira ‘diyar;- F. - - - "A‘,Eenadi-‘:v.f' Ratial ak'shmana""' aranid,
o8rd October, 1945." " - _ A - S:A. No. wio7 .of 1944,
Inam-Devadasi service inam—~Enfranchisement—Effect—If amounts . to resumption’ and regrant—

. Madras Hindu Religious Endowments Act (II of 1927), section 44-A. ~ Tt -

As regards devadasi service inams there is no rule as in the case of village office service inams that
an enfranchisement extinguishes the gld title and treates a mew one. An enfranchisement of a
devadasi service inam under gection 44-A of the Madras Hindu Religious Endowments Act does not .
operate as a bar to the trial®of ary swit or issue relating to the right as to'the enjoyanent of the land
L 4

or the assignment of land revenue as"the case may be. . .
' K. Krighriamurthifor Appellant. © ) . . ’
Ch. Raghava Rao-for Re@pondent.' oo ‘e : -
K.S, . v . .
. Rujaiannar, 7 o Muyhatfirnadi Mamoona Lubhai®. Ramanatha Piilai,
24th October, 1945, e T ’ ’ - 8. A. No. 1906 of 1944.

Montgage -deed——Construstion-=Othi—Glause - @gronsdws sy BLEEFsralaugsyt '—
* Pay the amount and redeem “—Arnowlls lo a persgnal covenant fo pay the othi amount enabling the mMortgagee
to bring a suit for sale. ST ) : s

A deed contained a covenant * you shall take possession of the sciedule property under éthi for
*a period of six-yearsfroin-this day, pfy the amwessment due to the Government, and enjoy-the property.
On the expiry of the stipulated period I shall pay the amountand rededn the ofhi”. (Qsrevsmus
a g EL.@sQardrGu@asah), : : - o

Held ; The-words clearly denote a:personal covenant to pay the amount, #d enables the mort-
gagee to bring a suit for sale, . .

{1g18) M.W.N. 612 ; I.L.R. 56 Mad. 8g2 : 65 M.L.J. 194 ; {r937) M.W.N. 81 ; LL.R.1g Mad.
411 amd LL.R. 27 Mad. 526 : 13 M.L.J. 61 :(F.B.), relied on.. L L . .-

. (r941) 2 M.L.J. 447, -distinguisked. R . . - -

* ° Quaere : Whether the amendménts to sections 67 and g8-of the Transfer of Property Act, are
retrospective. o : - .

A. Swaminatha Aiyar for Appellants.
<.aa . N-Erishnamacharifor Respondent. . ) T o
:. . K.S. . . . -— e T L4 . T . -

.t Bell, ¥. ) - * Venkatarama Mohandas s. Kondia-and ofhers.

o 25tk October, 1945, . : ‘C. R. P. No. 561 of 1945,

Court-Fees Act (VII of :870), section 17—Plaintiff becoming ogner of properties iinider a” settlement deed
executed by his father— Tenants in®occupation of various portions of the property under tenBcies created by settlor
refusing or neglecting to attorngo plaintiff—Single suit against all of them for Possession, mesne profits and ejectment
—Suit somprises a number of *“ subjects > though similar in nature and court-fee on aggregate value must be paid.

" Thie plaintiff becoming the owner of properties under a settlement executed by his father found
various persons in occupation of different portions of the properties under tenancies created by the
‘settlor. Some -of those tenants unlike others refused o# neglected to attorn t6 the plaintiff. Ti a
suit against such persons the plaint alleged that the defendarts were tresfassers ind were bound
to pay past and futire mesne profits till date of délivery of possession. The plaintiff also prayed
for delivery of possession and for ejectment. On a question as to the court-fe¢ payable,

Held, the suit in the circumstances comprised a nuniber 6f ““subjects »* as réquired by section 17
of the Court-Fees Act. Though the plainfiff may have one causg of action®agairht all the defendants
it cannot be.said that ther® was only one subject, though the relief soughe against thé defendarits
may be sifilar, - o T ] - *

- LL.R. 8 Cal. 593, referred to H L.L.R. 33 Bom. 293, L.L.R. 2g Cal. 871 gnd 4.L.R. 49 Mad.
836, distinguished. o N

Accordingly the plaint shallebe chargeablt witls the aggregate amount of ithe fees tg which the

plaints in suits embracing separately-each of such subjects would-beliable updér the Court-Fees Act.
. [

T. §. Narasinga Rao for Petitioner. .

The Government Pleader (K. Kuttikrishna Menon) andj M., Appa Rao for Resffgndents. . S
. K.S. ' . e * - . .
) Bell, 7. . . : ® Befraya Chetty v. Kolandai. o mmum

26th October, 1945. * *e * o C, R: P. No. 272 of 1945 * ‘

_Indian Soldiers Litigation Yot (IV of 1925) and Amendment Ordinance (LXIV of 1948), section 6e(ii)
—Indian Soldier not tmrty to’ litigation but matevially concerned “in outioine of the " proceedings=:Collector’ s .
certificite cannot have any effect-—The Court ‘itself must decide as 16 Jhie interest or othelwiseof the soldier beforewhte
staying proceedings. .. . S : e

The new sub-section (i) of section 6 of the Indiari Soldiers Litigation "Act provides thatswhgre
an Indian soldier is not a party to any proceeding, the proceeding mdy bé- sdspénded “if it appears
to the Court before which that proceeding is-pendihg-that the soldier is materially concerritd, in the

NRC . - ¢ . ® .
. ‘ . . ¢
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. outcome of the proceeding.. But:no provision is made in such 2 case for a collector’s certificate to

. hayc any effect. It is for the Court itself and for it alone to be satisfied as to the interest or other-
‘wise of the soldier, .
* K. Euppuswami for Petitioner. =~
Respondent not represented. -
K.S. B T . :
Chandrasekhara Aiyar, ¥. - ’ . Vgayatunga In re,
W31 October, g45. ~ - - Cyl. Appears Nos. 349 and 372 of 1945.
" Parial Code (XLV of 1860), gection #77-A—CQOffence of falsification of accounts—Gist of—Necessity to
prove that the book, paper o valuabt‘: secunty concerned was in the pgssession of the employer. o
A false statément in a letter or even in the submission of an account does not constitute an offence
under section 477-A of the Penal Code." Tle book, paper, writing, valuable security or. account
alleged to have*been falsified must be shown to belong to or be in the possession of the employer® In
the absence pf such proof the requirements of section 477-A of the Penal Code cannot be said to
have been complied with.
S.  Govindswaminathan, S. Sankara Iyer and T. _K' Ra_;agopala Azyangar for Accuscd

The Crown "Prosecutor Q’ @ovinda Menon) on behalf of the Crown. -

K.S. A —_—
. Yahya AL, 7. . -~ L e ‘Ramanujam Pillai ». Ramaswami Pillais
and - November, 1945. . .. - . GRP. No. 452 of 1945.

Court-Fees Act (VII of IBZO) , Section 7 (1v) (A) —Suzt on morigage averring that certain earlier mortgages
and sales were nominal®and not binding on the plaintiff—Court-fee under section 7 (xv) (A) on the basis of relief
Jor cancelllation of the earlier documents—If essential.

Unless the plaintiff is a party Jo 2 particulr document and he cannot get the relief he secks
without avoiding the document, it being an insuperable obstacle in his way, it is unnecess#y for
him to seek the cancellation of the document ; and-any relief he may otherwise ask for, on the basis
that the dogument was not intended to be acted upon and wasinoperative cannot in substance #nd
effect be tregted as a relief for cancellation within the meaning of section 7 (iv) (4) of the Court-Fees
Act.

In a suit on a mortgage bond though the plamtxff avers that certain ca.rhcr mortgages and sales
were nominal and never intended to be given effect to and not binding on him, he is not bound to
pay court-fee on the basis of 18lief for cancellation & the respective impugned documents.

“The relationship between a mortgagor and® martgagee is that of a creditor and debtor and though
in certain matters the mortgagee may®be bound by certain equities bmdmg on the mortgagor it cannot
be said in general that he is for all purposes a successor or representutlve in interest of the mortgagor. *

S. Venkatesa Asyangar for Petitidner. .
The Government Pleader VK. Kuttikrishna b!erm:z) for Rcspondent . .
K.S. — .
-Chandrasekhara Aiyar, 7. . . Ayisa Bivi Am.mal v. Abdul Gani Rowther.
- 5th November, 1945. Cr. M. P, No. 931 of 1945,

Chzld Mamage Resgaint Act (XIX of 1929)——Attempt to pe;:form a child marriage—Remedy to restrain
‘the’ marriage is by asking for injunction ‘and not prosecution—There can be no offence under the Act before
the marriage is actually solemnised.

The restraint under the Child Marriage Restraint Act on solemnisation of child marriages is by
punishing those who cogtract child marriages and thosg who promote, conduct, perform or direct
child marriages. But before the Act could apply the solemnisation should take place. Unless the
child marriage has taken place it cannot be said that any offence has been committed under the
Act. Where only an attempt to perform a child marriage is alleged the,proper procedure to restrain
itis to apply f8r angnjunction when the Court can act under segtion 12 of the Act and issue an order
prohibiting the marriage. *¢

V. Rowmasiami Aiyar for Petitioners. . .
4. Narasimha Aiyan and M Srinivasagopalan for Respondent
K.8. . T
.’_rgppu:wamz diyar, °7. e e Puplic Prosecutor, Madras v, Paneswar Rao.
8th” November, 1945. ® R Crl: R. C. No. 473 of 1945,

(Crl. R. P. No. 435 of 1945).

€riminal Procedure Chde (V of 18¢8), sectzon 562—Cquwicgon for offence unger section 409, Penal Code
(XLV of xBGo}—Case cannot be dealt with under sestion 562 Y the Criminal Procedure Code.

Where a person is convicted of an offence punishable urtder section 409 of the Penal Code, the
offence bejng ong pumishable with transportation for life the case cannot be YHealt with under sec-
tion 562 gf the Code of Criminal Froeedure. .

The Puhlic Proseqator® (V. L. Ethiraj) on behalf of the Grown .
* 'B. S.*Ramachandra Rao for Respondent. . ) \
k.S, —
- " .
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Rapuey Smiam o. R. C. Buarrrva, LL.R. (1944) All. 37.

" * This decision is noteworthy for its animadversion of certain practices in regard
to the tri%l of suits, which are by no means peculiar {o the United Provinces. . Order
* g, rule g of the Civil Procedure Cdde provides that-where neither party appears
when the suit is called for hearing the Court ma% make an order that the suit be
dismissed. The provisions are ‘not mandatory but leave the matter to the dis- ¢
* cretjon of the Court, set Rah @handra-Faraya Lal v. Bhaia Dharman Salu*. This is
as it should be, since, in mariy cases the plaintiff may not be responsible for tife
unhappy position in which he gvas placed. As pointed out by Lord Penzance in
Kendall v. Hamilton,? ** Procedure is but the machinery of the law afer all—the -
chagnel and means whereby law is administtred and justice reachéd. s3It strangely-
departs from its proper office when in place,of facilitating it is permitted to obstruct,
and even extinguish legal rights and is thus made to govern where it ought to
subserve.” " In the case undgr review, a suit triable by a Revenug Divisional
Officer was posted for hearing, to @ certain edate-at the officer’s ganlp at
e a place. where *he had programmed to be on thal, date in the course
of his tour. Later on, the officer- decided to hear the case at another camp
at a different place. Notice of the change of programme was not given to the.
plaintiff but was sent to the Bar Association, presumably at the officer’s _head-’:
quarters. The plaintiff and his pleader went to the place to wiich the suit had-
been originally posted and being apprised there of the change in the officer’s pro-
grampme proceeded to the new venue. But by the time they reached the place the
suit had been called and dismissed. -Order 5, rule. 10 of the Civil Procedure Code
afferds a clue to the mode inewhich notices are‘to be given. There can be no:
dispute that a-party should not suffer by what was not brought to his kgowledge.. o
In the words of Lord Cairns, L.C;, in Roger v. The Comptoir D’ Escompts De Paris®, “one
~ of the first and highest duties of all Courts is to take carethat the act of the Court
‘*Y.does no injury to any of the suitors.” , I& Mahomed Khan y. Mt. Sardar Begum?, it
was held that the mere fact that the Judge put down in his order of remand that the-
arties wére to appear before the lower Court on a cettain date does not.prove that.
he direction was * actually conveyed *’ to the counsel of the-parties or to the parties
by the counsel concerned.® A similar conclusion seeths to be warranted where the
notification of the change in regard to the venue of hearfhg was merely put up at .
the Bat Association. The trial of a suit in camp by itself imposes handicaps on the
parties by reason of the absence of a suitable library for, purposes of reference, the
difficulty of getting legal assistance and other factors. When on top of these there
is also absence of satisfactory notice to the party affected, of the ghange in regard lo
the place of hearing, the dismissal of the suit for non-appearance of the plaintiff
would be difficult to justify. In coming to, that conclusion, Malik, J., observed in
the present case : *“ ‘There is no prgvision in the Civil Procedure Code for service
of notice by sending such general notices to the Bar Aseociationt and’ there is fo faw
under which such notices can be deemed to be sufficient. I am informedsthat this is
the general practice in the revenue Courts. All that I can say is that if this is the
practice it is very unsatisfactd®ry. The practice of hearing casés®in camps at a;
distance from thé headquarters causes great hardship to litigants and they have to.
pay additional fees to the lawyery. The cases are not heard in a proper atmosphere,
nor can there be any library on® hand.” . e o T
- - - Y * >

Buaewan Das o. BI‘I“I‘AN: LLR. (1945) ®ll. 148, o

o . . .. 3 [ T s. ‘.'-\
The point involved in the decifion, commonplace though ieis, is stjll one that-

6&6{1 arises and in, regard to wifich there is no uniformity of appraach. One R, .
& widow, purchased a house for Rs.*398-12-0. Wijthin less thare thwee months of geeg
) - - - - o -
~ 4 e~ e ° * Y ".‘- e ‘ '4. . - .. e O

‘i, -AJQLR. 1936 Pat. 437, _ ° T+ . g, (18h) LRrg P G 465 47100 - " .
2, (1879) 4 A.C.504: . e g ALRG 1935 iah. 163~ ’. S -
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the purchase she sold it to one B for a sum of Rs. 499-0-0. The validity of the
alienation being challenged, it was urged, firstly, that the property in question
was the stridhana of the widow, and secondly, even if it was not, the transaction
was supported by legal necessity.* It was found that the vendor was about 50 years
old, that the vendee was a trusted servant of the family, that no relation of her
husband was present at the time of the alienatioh and that the house had been
acquired from the savings effected by the widow oyt of thedncome accruing to her e
ffom her husband’s property. It was held by the fearned Judges thay, in the®cir-
cumstances, the burden lay ipon the purchaser of proving that the house in question

Was the stridhana of the widow. It may, with respect, be pointed out that the
conclusion is rather difficult to follow.  If the suggestion be that the circumstances
give rise to 2 presumption of over-reaching or undue influence on the part of*the
vendor, it 1s hard to accept. The sale was for nearly Rs: joo more than what was
paid by the, widow herself within three months before the. transaction. There was
nothihg to suggest any unfair advantage Reing gafned against the widow. The
fact that the vendor wa¥ a trusted servant would tend to support his bona fides and .
allay rather than raise suspicions against him. The age of the widow was only
fifty and there is no question of an old womafl being misled. The absence of any
relative of the husband would be immaterial and without significance if the property
was in fact stridhana. The observation of the learned Judges that ‘it is settled
law that it is for the transferee from a limited owner to establish justification for the

transfer >’ suggests in the congext that what ought to be proved is really assumed,

nZmely, that vis a vis the property in suit the widow was in the position of a lithited
owner. The réal question would be whether the purchase of the property by the.
widow fropn the accumulated savings of income derived from her husband’s property,
would make it an increment to her husband’s estate. It has been repeatedly held
that it depends on the widow’s intention. A large number of cases have declared
that there is a presumptjon that her intenjion is to regard it as her stridhana. Itis «e-~
thys stited : ““ The acquirer of propgrty presumably intends to retain dominion’ *®
over it, and in the case of a Hindu widow, the presumption is none the Jess so when.
the fund with which the property is acquired is one, swhich though derived froms
her husband’s property was &t her absolute disposal « . . . . Her absolute
power of disposition over the income derived from her limited estate being now
fully recognised, it is only reasonable that in the absence of an indication ©of her
intention to the contrary, she must be presumed to retain the same control over
the investment of such income.”* The ruling of the Privy Council in fsri Dut
Koer v. Hansbatti Kperain?, which is®often considered as affording support to a con-
trary view only lays down that *“ if she has made no attempt to dispose of them in
her lifetime there is no dispute but that they follow the estate from which they arose.”
This observation does not warrant the view that even where such disposal has been
mase 1t would &ill We for the transferee to show that the widow intended to regard
ber purchages from the income of the husband’s estate as he? stridhana. The obser-
vation in Ngbakishore Mandal v. Upendra Kishore Mandal®, that though it would be
true that in regard to property acquired from the eccumulated savings from the
income of the property which she received from her hysband, it would be possible
for her to st deal wjth it that it would remain her own ‘° yet it must be traced and
shown to have beet go dealt with >’ does not.again®suggest that till it is done there
Will be a presumption that the acguisition should be treated as an accretion to her
husband’s estate. This conclusion receives support from the observations of Lord
Phillimore in Rajah of Ramnad v. Sundara Pandiyaswami Tevar® where it was stated :
“ A«widow may so fleal with the income of her husband’s estpte as io make it an
accretion tq the corbus. It may be that the pre'ﬁur.nption is the other way. A case

-

. [ . LI
1. Secg Mulla’s Hindu Law, gth edition, 324 (RC.).
p- 173 ; Skkgnna v. Benkdypa, (1901) LL.R. 25 3. (1922) 42 M.L.]J. 253 (P.C.).
Mad. 35» etc. . » 4. (1918) 36 M.L.J. 164:L.R. 46 LA, 64
2. (1884) L.R. 10 LA, 150 : LL.R.'10 Cal .. LL.R. 42 Mad. 581 (P.C.). . .
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has been cited to their Lordships which seems so to say. But at the outside it is a
presumption and it is a question: of fact to be determined, if there is any dispute,
whether 2 widow has or has not so dealt with her property.” There does not therefore
seem to be any justification for holding that purchases by the widow from the income
of her husband’s estate will not be stridhana evea where she has disposed of such
purchased property in.her lifetitne. .
L] .
- b * [ )

CorrtcTor oF MEzERUT v, FIARDIAN SIiNGH, ILR. (1945) All, 204.

. . -
"It was held in this case that a transfer of property in favour of g ward of Court

is perfectly competent and though the vendee will be under no personal liability
to pay the unpaid purchase money the statutory charge provided by section 55 (5) ()
of the Transter of Property Act can.be enforced against the property sold. The
question -arose under the United Provinces Court of Warls Act (Act, IV of 1912).
Section 37 of the Act lays down that “*a ward shall ndt e competent té transfer
or create any charge on, or interest in, any part of his proptrty which is under the
superintendence of the Court of Watds, or to enter into any contract which may
involve him in pecuniary liability.”” The provision in the Madras Court of Wards
Act (Act I of 1902) section 34 (a) is in almost identical terms ; only it contains after
the words * pecuniary liability  the additional words personally or in respect of
such propeity.” There is nothing in the*language of these sections to indicate
that the legislature intended to prohibit a ward from becoming a transferee of
prgperty. Nor is there a prohjbition postulated anywhere else. Section 7 of the
Trausfer of Property Act provides that every person competent to contract and
entitled to transferable property is competent to transfer such property. ® But it ig
nowhere said that a person not competent to contract is incapable of being a transferee
of property. In the case of a minor, for instance, it has been repeatedly held that
2 duly executed transfer by way of sale*in’fayour of a minot who has paid the con- .
sideration money is not void and is enforceable by hip, Ulfat Rai v. Gouri Shankart, -
Munni Koer v. Madan Gopal?®, Narain Das v. Mt. Dhania?®, M unia v. Perz{mal 4 Though

a person is disqualified to gnter into a contract sucha éxsguallﬁcanon ha_s nothing

to do with his capacity to be a transferee. Totally. diff¢rent considerations arise
where 2 matter passes from the domain of contract into one of conveyance. It is

true that the purchase money cannot be recovered either as a personal liability

of the vendee or as against his other property. But there is no .bar against the
enforcement of the vendor’s lien for the unpaid purchase money against.the property

sold. It is not the case of a disqualified person creating a charge$ it is a case where

the charge arises by operation of law, and that not against property of which the Court

of Wards had assumed superintendence but against property which is acquired

after such assumption of jurisdictton. o o L.

[ ]

EMPEROR 2. Buacwar Ssrup, LL.R. (1945) All. 272. .

The relative scope of stctions 5 and 6°of the Child Marriage Restraint Act
has been the subject of conflicting views. Section 5 provides {or the’ punishment
of ““ whoever performs, conducts or Yirects a child marriage.” Section 6 stateg
that where “ a minor contracts a cHild marriagey any person having charge of the *
minor, whether as parent or guardian or in any other capacity, 'lawful_.or unlawfl,
who does any act to promote the marriage or*permits it te be .solemm’sed or negli-
gently fails to prevefit it from betng Yolemnised, shall be punishabfe.” In Munshi = .
Ram v. Emperor®, the Altahabad High Court took the view that the #pplicability
of one or other of%hese two sections«depended on whether the marriage was not or .

L ] L
L.R. g3 All. 657. 4. (rgrn) LL.R. 37 Mad. 390,
L

e an.
< 1. (1911) ILR. 3 .
2. 518162 I.L:R.. g8 All. 62. 5. (1936) LI.R. 58 All 402. oo L .
3. (1916) LL.R, 38 All. 154. - .
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was contracted by the minor himself. -If the marriage was not contracted by the .

minor himself but was arranged by others, section 5 would be attracted and it

would apply not only to such persons as priests and strangers but also to tif parents
of both the bridegroom and the bride. In Pub¥c Prosecutor v. Ratiayya*, the Madras

High Court held that sections 5 end 6 were intended to deal with different classes
. of persons, that section 5 would apply to persons other than the parents of the minor

and that secijon 6 alone applies to the parents. 'Thesatne vew was taken in Nagpur *

- ih Ganpat Rao v. Emperor.? Tt is, with respect, subrhitted that the latter view séems

to be moré in accord with the language and intendment of the sections.. The

- expression Sewhere a minor contracts a child marriage >’ is not to be understood

' literally, inasmuch as the definition ofe‘‘ contracting party >’ in section 2 (¢) of the

Act as ¢ either of the parties whose marriage is or is about to be hereby solemniged *’

suggests that contracting > merely refers to-the formatign of the tie of miarriage

and not to the exercise of any personal volition by the parties between whom the

marrlage takes place. Thisis als consisteng with th% fact that in 2 Hindu marriage
the bride is more or less® passive party and is the subject of 2 donation or dhana by o

her parent or guardian. It would therefore be ingongruous to talk of her as con-

tracting a marriage inethe literal sense of the term ‘‘ contract.”” That apart, in

regard to the acts punishadble, section 6 covers a wider field than section 5. Under

the latter sectior it is only *‘ performing, conducting or directing a marriage ”* that

is punishable ; and these will not subsume preparatory or preliminary acts sich as

regotitions which precede fhe settlement of a marriage, see Sheikh Haidar v. Syed

%sa.a Section 6 on-the other hand makes punishable the promoting—which will

include even atts preliminary to the actual marriage—as well as negligently faiking

e  to prevegt a child marriage. The larger responsibility can evidently be placed

only on the parents or guardians natural or de facto. In thatview, it is clear that

. section 5 is intended to deal with persons other than the parents or guardians and
section 6 alone applies fo the latter. Ingthe case under notice the father of a girl ¢
ungler 14 years of age and her grandfather were charged with having committed
an offence under section 6 amd it was argued that the girl could not be deemed to
have ‘‘ contracted the marriage *’ in the sense in which that expression was sought
to be construedyin Munshi Ran?'s case* and therefore the parties were not liable. The
contention was repelled.s It was held that there being a clild marriage, section 6
will apply so far as the father of the girl was concerned because he was in*charge
of the girl and had negligently failed to prevent the marriage. The grandfather
was acquitted on the ground that while the father was alive he, the grandfather,
could not be deemed to be in charge of the girl. As a proposition of law this may
require to be qualified for though in a legal sense the father qua father may be the
guardian of the girl and in charge, still as often is the case with Hindu joint families
the grandfather might be the effective head of the family and manager and in de
facto charge of*all the affairs of the family. - * : .

+

 EMPEROR 0. KEsr? CHAND, LL.R. (1945) AlL® 450.

_ Intereting questions sounding in psychology, and ethics, such as whether as
.between the giver and' the acceptor of illegel gratification who is more culpable

* and how far gfie laying of a trap{ to detect swch offences would be justified, arose
fqr consideration M the case under notice. At first blush, it looks as if the first of
~these q}llestions must.depend on the circumstances of each case and the'relative

= culpability of the parties will turn on who wagthetempter andewho was the tempted
in the particular case. Chapter XI of the Indiap Penal Code which deals with

. -offences by or relating to public servants makes the receiving of bribe an offence
. Pyt dogs not®punish the giving .of one as a substantive offence. A giver. under

p——

. e . - e . .
. * 1. LEX. (1937) Mad. 85%. ®. - 8. LL.R. (1939) Nag. 241. - - -~
2. A.LR. 1932 Nag. 174. . 4. (1936) LL.R. 58 All 402. .-. -
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. + the Code can however be punished as an abettor—s¢e section 109, illustration (a)—

and the same punishment can be awarded too. According to the authors of the
Code, tht reason for not treating the giving of a bribe as a_substantive offence in
India is that, while in countries Where the people are independent the giver is
generally the tempter and the receiver is the tempted, in India, the receiver of
bribes is usually the tempter. The givers ““ give bribes . . . . . from exactly
the same feeling-which ®ads*thqm to give their purses to robbers or tos pay ransom
to pirates”. ' The receipt of bribes in such a couptry theréfore savours-of extortich
and the authois were “ strongly of opinion that it would be unjust and cruel to
punish the giving of a bribe in any case in which it could not be proved*hat the giver
had really by his instigations corrupted the*virtue of a public servant, who unless
temptation had been put in his way would have acted uprightly”. It would thus
seem that according to &he authors of the Code, giving is relatively less culpable
at any rate in this country in view of its facts of life. The case under revjew discloses
conflicting views. Igbal Ahrhad, C.}., rightly, points out that tite measire of

o punishment always depends on the degree of shock to the’gonscience of society 6r

the state which'the offence preduces, and that the giver and the taker of the bribe
both work in unison and it is their concerted action which produces a result consti-
tuting 2 menace to society. The learned Chief Justice went on to add : * There
can be no question of acceptance of illegal gratification unless thefe is some one to
offer such gratification.” The ball . . ., . . . is set rolling by the person who
offers the bribe, and -as such he is the primary culprit.”” Apsopos of this point, Malik, I.,
obsefved : “ At the same time we have to bear in mind that the conduct of the officer
acaepting the bribe is probably moresreprehensible than even the conduct of the contractor
who gives the bribe”. At another place the learned Judge remarked : ,* To my
mind the proper way of putting down this evil is to punish not only -those who
offer bribes but still more severely those who take bribes”. It may, with respect, be

S\.suggested that neither of these views would be strictly acgurate but that it really

:depends on who is the tempter and who is the tempted, which again will ke a
queéstion of fact turning on such factors as the status of the people concerned, the
*¢ducation they have received, the degree of independence from or subservience to
executive authority they enjoy, etc. * « )

. As to detection of corruption by laying traps, in The King v. Mortimer,® Lord
Alverstone, C.J., had remarked : ‘ The particular transaction of which evidence
was given was the result of a police trap, and though I Yo not like police traps any
more than any one else, still it is only fair to remember that it is almost impossible
to_detect this class of offences in any other way”. In Emperor v? Ghaube Dinker Rao,?
referring to the trap which in that case was laid by a judicial officer, it was observed:
“The plan of tempting and trapping the accuséd was.objectionable and should not
have been resorted to by an officer of the judicial department’. In the ¢ase under
notice, the learned Chief Justice thought that no eXception could be taken to the
setting of traps to detegt corruption by persons other than judicial officers. Malik,
J.-expressed a slightly differgnt view- by suggesting that where deteétion is made
through the setting of a trap that circumstance may have a bearing on the question
of punishment. He said : * * It has been argued before us that it is impossible
to detect bribery unless traps #relaig. This is largely true even though one may

dislike such traps. But at the samg time where theefacts disclose that the bribe,

‘was solicited, even with the object of getting a nfan caught and urfished, it would,
to my mind, render the abetfnent less culpablg than it woyld otherwist be”. Thus
it would seem that the propriety of laying traps for the detection of corruption will

-
-largely depénd on who sets the traPs; and, in any event, that may be a gircumstance
to be.considered,in awarding fLunishment. R ‘
Lo o, - . . * . e . .. “
.- .= [ S [
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- ALLAHABAD Bank Lip. v. MarARA] KisHoRE Kuanna, I.L.R. (1945) All. 506.

Two of the questions that fell to be considered in the above case were (igwhether
the power to appoint a receiver of property wquld carry with it the power to dis-
miss him and (i7) whether an appeal will lie in respect of such an order. There
is no express provision in the*Code of Civil Prosedure conferring power on the
Court to dismiss a receiver appointed by it. Order 4o, gule 1 (2) merely states
that where if appears to the Court to be just and “convenient, the Court may by
order appoint a receiver of any property, whether before or after decree., Likewise
Order 43, rulg 1 (s) provides that an appeal shalldie from an order under rule 1
of Order 407, Ip A. V. John v. Agra Ugited Mills, Ltd.," it was held that the Court
which has pewer to appoint is also invested with the power to dismiss. In effect
the order of distnissal should be deemed to be one passed under Order 40, rule 1,
which will mean that there is a right of appeal, see Sripathi Dattav. Bibhuti Bhusan
Daita%. This yiew is shared by the Rangoon High @ourt in Abdul Khader v. R. M.
P. Chetty®r Firm®. In Yahomehalt Neogy v Surendra Kumar Roy Chowdhuryd, it is,
however, held that the «Court may in the exercise of its discretion make any order
discharging or removing a receiver and the reeeiver thas no right of appeal against
the order of removal passed by the Court appointing him. In the case under notice
it was held that the Court which appoints the receiver has also the power to remove
but it was felt that it was not necessary to consider whether an appeal can be carried
from sych order, in the view V\.rhich the Court took on the other aspects of the case.
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KinG 2. Kive, LL.R. (1945) Al 620.

On the question whether the.rule in Russell v. Russell® is applicable in India

there is much conflict of opinion. It wa laid down in that case by the House of*

Lotds that there being a presumption®in law that the child of a married woman
was begotten by her husband, neither the husband nér the wife can be permitteds
to give evidence tending to hastardise the child born during wedlock. Evidence
of non-access ¢an be shgwn only by evidence aliunde. The law governing the
proof of the legitimacy of a child in India is found in sectidn 112 of the Evidence
Act; according to which the birth of a child during the continuance of a valid
marriage between the mother of the child and her husband is conclusive proof
that the child is a legitimate child ef the husband, unless it can be shown that the
parties to the marrfage had no access to each other at any time when the child could
have been begotten. Wnder section 120 of the Act the parties to a suit and the
husband or wife of any party are competent witnesses in all civil proceedings.
Prima facie thenc isenothing in the EvidenceeAct, which debars a husband from
giving evidence of non-acces$ 1o his wife, even though the effect of such evidence
may tend fo prove that the child born during the continuance of the marriage to
the wife is'meally a bastard. In' John Howe v. Charlgtte Howe®, a Full Bench of the
Madras High Court hatl taken the view tRat whatever may be the common law
of England, in regard to the matter, inder sections 18 and 120 of the Evidence
Act, both the partits to divorce proceedings will be competent to give evidence
@s to non-access and the consequgnt illegitifnacy of the child. This opinion had
*ne doubt beere repdered before the decision 8f the House of Lords in the Russell
case®, but even after that ruling the Madras High €Court has stuck to that view.
In_ Mayandi Asari v, Sati Asari,? it Was held that in a case of disputed legitimacy
there is nozhiné' coptrary to law in the motHemw 8f the child giving evidence as to

. - [ J
I. A.I.Ié). ;QI?;RA&I. *62.] ., g éxg%)) A.C. 687.
2. (1gm .L.R. 53 Cal. g19. . o(1913) 25 M.L.J. : LLL.R. 38 Mad. 466
3., gms). Rang. LR 586¢ ALR. 1938 (F.B.).( ) 594 8 4
ang. 399 . . 7. (1931) 61 M\L.J.874 : 1.L.R. 55 Mad, 292.
4. (1933) LLR. 60 Cal. 162, . 7 55 Mac- 29
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access or non-access. And in Purna Hanumanthe Rao v. Ramachandrayya,® the ,samg
view has been expressed. The Allahabad High Court has in Doutre V. Doutre,
reached ®a similar conclusion. In Foseph Anthony Sweeney v. Mercy Beatrice Gatherine
o Sweengy,® the Calcutta High Courr has taken a eontrary view and held that the
rule in Russell v. Russeli* is applicable in India ang will govern not only_casszs whe}‘c
the legitimacy of the child is directly in issue but "also proceedings instituted in .
* consequence of adultery. The opinion of the Lahore High Court i to the same
effect. In Chamarette v. Chamatette,® it was laid down that in a divorce. casg whege
the paternity of the infant is in question neither spouse can give evidence,of non-
intercourse after marriage which would tend to bastardise the child bosp in wedlock. -
The Bombay view also seems to be similare'see Premchand Hira v.oBaj, Ga{al.“ 'In
the®case under review, the admissibility of the evidence arose in coxfnection V}flth
divorce proceedings and, the Allahabad High Court followed its own earlier ruling.
. The main argument for holding that the rule in ‘Russell’s case applies to India
rests on the language of sectton 7 of the Divorce Alt. That seltion siates :
* Subject to the provisions contained in this Act, the Hhigh Courts and st.trlct
Courts shall in all suits and prpceedings hereunder, act and*give relief on principles
and rules, which in the opinion of®the said Courts are @s nearly as may be,
conformable to the principles and rules, on which the Court of Divorce and Matri-
* monial Causes in England for the time being acts and gives relie§”” The question
therefore is whether this section warrants the importation into this country of the
English common law rule laid down in Russell’s cage. In this country the prin-
ciple$ of the law of evidence are set out in the Evidence Act. This Act declares
thg competency of the husbang and wife as witnesses and section®112 lays down
the rule regarding the presumption of legitimacy. The Evidence Act is acode
which not only defines and amends but also consolidates the law of evillence—see
Preamble. The proper approach will therefore be to start from the Act and not
oy deal with it as a mere modification of the law of evidence prevailing in England.
°*"*Section 1 lays down that the Act is applicable to the whdle of British India and
applies to all judicial proceedings in or before any Court.o As pointed out by the Sefect
Lommittee the provisions of the Act are based on the English law of evidence
.modiﬁed to suit India and are exhaustive, * Under ¢he Evidence Act, admissibility
1s the rule and exclusion the exception and circumstances which under other systems
might.operate to exclide, are under the Act to be taken into consideration only
in judging of the wvalue to be allowed to evidence when admitted”’—see R v.
Mona Puna’. It may also be remembered that while the Divorce Act is of the
year 1869 the Evidence Act is a later enactmént, Act I of 1872. Also the rule
in Russell’s case is only a rule of evidence and the provisions Of section 7 of the
Divorce Act can have advertence only to the substantive rules and principles
peculiar to the law of divorce applicable in England and not to the rules of the
other branches of law, such as the tules of evidence, regarding which there is, an
exhaustive statutory enactment here. -t '
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SecreTARY OF STATE 2. Knisuna Rao, (1945) 2 ML.J. 352 (P.C.}. |

. 'The nature of a srotriyam.and its charactef came up for exaffjination in thif
case by the Judicial Committge. Literally, a srotriyam means®% grant in favour
of a Brahmin learned in the vedas. In course of time it came to include assignments -
to servants of Govemment, civil oy military, irrespective of th religion or caste of e
the grantee; as rewards for seryices rendered, see Sundaramurthy Mudali v. Valla-

) . ¢
) t M.L.J. 28 - . t . * ‘ < -
1. (1944) 1 M.L.J. 28s. . 5. A.LR. 1937 Lah. 176. .- .
2. §.L.R. §193g) All 573. 6. (1927) LL.R. 51 Bem. 1026¢ *
. 8. (1935) LL.R. 62 Cal. 1080, . y. (18Y2) LLR. 16 Bom. 661, 668, ' * .
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nayaki Ammal.l 1In fact in the case under notice, the srotriyam grant was made _

for services rendered by the grantee as Head Sarishtadar of a district. What
passes under the grant, whether it is the melvaram-only or the soil itself, must
necessarily be a question depending on the tesms of the grant. In Nargyanaswami
Naidu v. Secretary of State,® wherg a village had been granted as a srotriyam to the
holder of the office of nattuvar 6n the abolition of that office and the inam was subse-
quently enfranchised by the Inam Commission whosissued a title deed with the
words, ““ besides poramboke”, in regard to the quahtum of the grant, the Matlras

High Gourt held that the nam Would not convey, despite the language used, -the

-right to the bed of a stream passing through the vlllage. It.is true that the inam

title deed canngt convey more than what had passed under the grant—see Secretary
of State v. Srtnivasachariar3-—but certainly the use of the words- besides porambdke >
would be a circumslance indicating that there was no reservation by Government
and if the grant was of the soil there can be no question that the grant will include
the grantor®serights in.tnk, river and channel potamboke.: In the present case
no formil cowle was ever fssued. n .
lives orginally, 7.c., to the grantee and his next two, heirs. The inamdar accepted

-enfranchisement at the, time of thé Inam Corfimission’s investigation and the inam

was confirmed to the grantee in perpetuity the tenure being converted into a’ free-
hold, subject ondy to the' payment of the annual quit rent then fixed. It was
contended by Government that having regard -to the intention of Government to
grant ghe inam- for three liveg only it would not have been a grant of.both varams
Isut would be of the melvaram only. In the words of the Judicial Comntittee,
1t 1s now well established by decisions of the Board; firstly, that a srotriyam grant
may be either of the melvaram only or it may be of the proprietary rights ; secondly,
that if th original grant gave only the melvaram the subsequent proceedings of
the inam commission will not change its character or vest in the inamdar a subject-
matter not belonging to him. The Privy Council went on to point out that inas-
much es in the present’ case there was no document of grant the extracts from the’
inam register would be “ thg best evidence of thie true character of the grant’.
Their Lordships also point out that even if the granf was to enure for 2 limited
period only, that would notebe inconsistent with thg passing of the full pro-
prietorship to the granteesfor that period. But in view of the fact that the inam had

"been converted into a freehold and confirmed in prepetuity as shown by the pro=

ceedings of the inam commission the point had lost much of its force. Incidentally
their Lordships also re-affifm the view expressed in-the Swamigal case* that Madras
Act VIII of 1869 created no presumption that the view entertained by the inam

It was in evidence that the grant was for three |

A

commission as to he character of the particular grant as conveying.both varams -

was unfounded.
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- In THE Goops oF WiLriam Beecuy, LL.R. (1944) All 229. . .

In this case the Allahabad High Court has, if we may say so, rightly adopted
the view of the Bombay High Court in preference to that of the Calcutta High Court.
The question was as regards the cdurt-fees payable on Letters of Administration.
The application for the issie of the Letters was enade on 27th July, 1943. The

. Court-fees Act was amended in" the United Provinces as from 1st August, 1943,

andthe amount due as fees Wapthereby increased. The point was raised whether
the court-fees on the Letters of Administration shpuld be paid in accordance witlt
the Act %s it was before the gmendment or under th® amended Act. (n that
uestion the Calcutta High Court has taken the view in Thaddeus ¥sfNahapiet v.
strgtary of Statel, that the scale of fees should be computed as on #thesdate of the
presentation of the application, that is under the unamended Act, while the contrary
view found favour withsthe Bombay High Court in Gangaram Tillockchand v. The
Chief Conirolling Revenue Authority®. Neither the language of section g-I of the
Court-Fees Act nor the principle undarlying tha collegtion of ‘duty on Lgttérs of
® Administration would seem. to justify the Calcutta view. As Crump, J., remarked
in the Bombay case, the fee inesuch gases is payable upon the grant of probate or
Letters and not on any application therefor, and clause (1) of section 19-1 of the

o Court-Fees Act clearly provides that “No - . . . Letters of Administration shall

be made. . . . until . . . the Court is satisfied that the fee - . . . has
been paid.”” Consequently the fee payable should be taken to be in a state of flux
till igis actually paid. To say as the Calcutta Judges did that the application
originally presented became perfected by the payment or that the petitioner acquired
a fght to get the Letters subjecéito the payment of duty as on the date of the appli-
cation will be to put the cart before the horse. The analogy of court-fees being
collected in pauper suits as on the date of the original application (see Kaman Mada
v. Malli®) will be misleading, for in the latter case the court-fee is payable on the

> plaint, and as the suit takes effect fromp the date of the agplication it is the scale

of fees prevailing on that date which is mategial. But here the levy is on the grant,
and the date of the application is consequently immaterial. Strangely enough
the Calcutta judges placed reliance on the earlier decision of that Court in Swarna-
moyee Debi v. Secretary of S#atet, which on examinatton however dges not support
their view. In that case, it was merely held that in respect of such grants the full
fee pajable should be determined by reference to the point of time when the grant
was made. The other argument on which the Calcutta Judges based their con-
clusion, namely, that the Court-fees Act being a taxing statute should be construed
strictly and in favour of the subject is equally- irrelevant, becguse for one thing
it is not a ease of ambiguous legislation, and: further-it may be that in a given case
the amendment may reduce the fee chargeable. There can hardly be any principle
in allowing the suitor to have a choice in the matter of payment of court-fees. Any
discussion of the subject with referénce to the retrospgctive effect of an Amending
Act, and whether the Court-Fees Act is a law of procedure or law affegting subs-
tantive rights will be equally irrelevant, as the language of the-enactment seems
to be fairly clear that the duty should be determined and paid atsthe”time of the
grant of Letters of Adminisgration. Afthough the decision under notice does not
contain a discussion of the question in all its aspects the preference for the ‘Bombay

view would appear to be fully justified.- .
- ° . e .o . .
. - Ram GopaL p..Govinp Das, LLR. (xgéq.) All g97. ° L .

‘This-case is a useful illustratiop of the principle that a  gentlemen’s agreement *
cannot always be enforced in a Cofirt of law.. But making evesy aﬂowg.nce for the
rule forbidding the enforcement of wagering contracts it is somewhat difficult to
follow the reasoning as regards the feturn of the dgposit amouns. The facts were
of the common variety : the up-country constituent contracted to puréhaig certain

1. ALR. 1924 Cal. 987+ 39 G.L.J. 209, . (1923) 49 MLiJ. 538. | ** " °
2 (1927) LL.R. 52 %om 61, J. 209 '2. 2131 3 f.L.R. 43 Cal, 625 .
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bales of cotton through a Bombay firm of commission agents and had deposited - .
a certain amount with the latter. It was admitted that from the very inception
the parties had agreed that no delivery was to be made and consequéntly the®wagering

nature of the contract was beyond dispute. O this footing the cominission agents’

claim to recover the losses duceto them was rightly negatived. But the further
question arose whether the dealer, namely the up-~country constituent, was entitled
to succeed ip his suit for recovery of the deposit mgde*by #im. It was held by the *
Judgefollowing the earlier decision of the same Coutt in Chhanga Mal v. Sheo Prasad?
that itgwas impossible to give any relief to the plaintiff as both parties were * in
pari delicPwi ‘ * )

It is sgbnfitted with respect; that the conclusion arrived at on the latter point
is open to criticism. No doubt as. Mansfield, C.J. observed .in Holman v. Foknson,?
“if from the plaintiff’s own stating or otherwise, the cause*f action appears to arise
ex turpi causa, or the tragsgression of a positive rule, of law, there the Court says hé .
has no sight Yo be assisteds” Bk the real question is whether the plaintiff requires
any assistance from thg illegal transaction to establish his claim. In the case on®
hand the plaintiff had paid the deposit for the contfact which turned out to be unen-
forceable. Asthere was no plea of appropriation of the monies by the defendants
the plaintiff could well ignore the illegal transaction and the substance of the suit
will be a clai f8r moneyhad and received. On the other hand it was probably to the
interest of the defendant to give partiqulars of the contract and how the monies
(ﬁuld *be rétained by him. e Consequently there is no reason why the plaintiff
should be disentitled from recovering the deposit amount.

. . R .
" The decision of the Madras High Court in Boominathan Chettior v. K. S. N.
Chari & *Co.®, is a strikingly analagous case. It was held there following the
rule in Universal Stock Exchange v. Strachan,* that while a-wégering contract cannot

be enforced a deposit made by one gambler with the other as security could be ,o °

recovered, unless the almount had in fact been appropriated for the purpose for
wifich it was deposited. Thg. outermost limit for such recovery is therefore the
appropriation by the other party in respect of the contract already executed. The
theory of appropriation waseapparently not canvassedein: the case on hand and
consequently there is noereason why the plaintiff seeking to recover the deposit
should be held to be disentitled to relief. The rule of *“ in pari-delicto > one which
reliance was based is confined to cases.where the party has to allege the illegal
contract as part of his caule of action, and not as here ‘when he sues for recovery

. of the amount de hors the illegal tramsaction. The earlier decision of the Allahabad

High Court in GhRanga Mal v. Sheo Prasad,* which was relied on by the learned
judge contains no discussion of the.subject beyond a reference to section 65 of
the Contract Act, and it was in its turn based on an early Bombay case. (Dayabhat
Triphovandas v. «Lakmichand)5. But that very case is an authority.for the position
that the rule of *““in pari delico* is-inapplicable to such*ases. No doubt if the
advance ismade refundable in terms.of the wagering contgact itself as in Guranna
" Sahib v. AppRla Naidu® the claim will be unenforceabls. The decisions of the Madras
High Court in Venkatardju v. Ramanujam” and Boominathgn Chettiar v. K. S. N. Ghari &
€o.,3 (see also Maung Po Hnegin v. Maung Aung Mpya®) would seem to lay down the
correct rule on the Point. There being no fraug or corruption on the part of the plain~
. %iff, and no appropridtion ofthe monies on the part of the defendant towards the exe-
ctited contract the glaintiff will under the general law be entitled to recover the monies
fiom the defendant, who has no magner of right to fetain them. Looked at from
‘this, point of view ¢he case on hand will undpubgedly require, reconsideration.
o . . . 4 ]
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