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*A recent Full Bench decision, Venkitaswami Chetty v. Ramalingam?, lays dbwn ’
that when a mortgage bond provides that the mortgage money shall be payable
“on demand > the money becomes payable at once and limitation starts from the |,
“date-of the bond and not from the date of demand by the mortgagee for the amount.

« . . It is submitted that the Full Bench decision is opposed to the Privy Council

®,. decision in Nilkanth Balwant Natu v, ¥idya Narasinh Bbarati Swami®, where the
point directly fell to-be decided. The acsion in’ the Privy Council case was for
recovery of the mortgage amount by sale of the moetgaged properties.. The mort-

* gages sued on were executed between the years 1840 and 1844. Under the mort-

gages it was agreed to pa#y interest on the mortgage amount at tlee rate of twelve
annas per cent. per mensem, ‘and for the repayment of the debt four inam villages
' of the ‘mortgagor were mortgaged and the total revenue of the four villages were
assigned in mortgage to the mortgagee. - The deed coptained certain clauses as to
management of the mortgaged properties. It was found that the mortgagee or khis
successor-in-interest actually went into possession of the mertgaged properties
and received the rents and profits therefrom.” It was established, however, that
after 1859, the mortgagee did not collect the rent of the mortgaged properties.
The mortgagors contended that the suit was barred by limitation, It was argued
on their, behalf that the cause of action arose in 1859 -or 1868, when the plairtiffs’
predecessors ceased to %e in possessionof the mortgaged properties, that the Limi
tation Act No. XIV of 1859 was then in'force and that by reason of section 1 (16)
the suit was out of time in as much as it should have been hrought within the period
of six years from -the time the cause of Action arose. Reliance was also placed pon
Article 132 of the Limitation 1§ct of 1841 which is in terms similar to® Article 132
of the Limitation Act of 1908. " ThesPrivy Council rejerted tite plea of limitation
raised by the mortgagor-defendantsend the platntiff was given a dgcree for sale ofe
the mortgaged properties. The Privy Council observed as foMows : | s
“ In the first place the plaintiffs or their predecessbrs were not bofind by the ‘terms of the mort- -
gage to enter into possession of the mort%lged properties and to apply the rents and profits towafds the o,

payment of the debt, though ,they*had the power to dp:so; and the mere €act titdt ghe *mortgagee
permitted the mortgggor to receive thé rents’and profits in and from 1860 did not give rise to a cause

of action.” ) N S R . - "
- - = - - A N 3 . - T e - 2 .
. - - . S0, " ..
. (1948) t ML.J. 238, ~ 7 - . LLR. 51 Bom. 495 (P.C.)e S
2, %:gsog 59 M.'L.J. 379: LR 59 LA 164+ ° . g .
L] ] . hd * P



LY

28 ' THE MADRAS LAW JOURNAL. ¥ [1945

¢ . - )
“In the second place” their Lordships observe—and this seems to bethe ratio decidendi
of the decision :

-

“ there was no specific time fixed for the repayment of the debt, and thir Lordships are 8f opinion
on the facts of this case, that the money did not become dye and the cause of action did not arise
until demand for the payment of the mortgage debt was made by the mortgagees and it was refused
by the mortgagor. Their Lordships’ atteution has not been drawn to any evidence of any such

. demand and refusal prior to the institution of the suit and the filing of the writtei statement by
the defendants. Consequently they are of opinion that the suit isenot bhrred by linitation.”
It % clegr that the mortgage ponds in the Privy Council case were on-demand bonds.
There was 1o demand and refusal prior to suit and .in the view which the Privy
Council tools,.no question of limitation could possibly. arise. -Evidently the Privy
Council treated the suit'itself as a demand for the mortgagé money.” =~ .

This Privy Council delision seems te be directly in point. It looks as if this
important pronouncement of the Privy Council was “not brought to the notice of
the legrned Jydges of thes Full Bench.: .. . '

- .

- . The decision of the Privy’Council in. Mikanth Balwant Natu-v.-Vidya_Narasinh
Bharati Swqmil, is in conSonance with the law as statgd by the Madras High Court
in Swami Rao v. Official dssignee, Madras® 1In she latter;case- it was held that the
words “ on demand >’ or words of similar import when they occur in a mortgage
bond should be pnderstood as making-a demand necessary for the mortgage
money to become payable and that time runs from the date of the demand.
The Full Bench distinguish this case asnot "being one dealing . witha plea of

® limieation and as one dealing merely with the effect’ of a plea based on Ordér 2,

rule 2, Civil Prdcedure Code. The Court was no doubt dealing with a: plea in ’

bar of Order 2, rule 2, but as the learned referring Judges- :Wadsworth. and
Patanjali Sastri, JJ., observe, the point turned on whether.the principal aimount
had “become due’ when the prior suit for inferest alone was filed.and the-deci-
‘$ion is directly in point. The mortgage bond contained a covenant for payment
of interest by the 5th of evtry monthibesides pfoviding that the principal and interest
shall® be .paid whenever ‘demgnded.”” "The learned Judges .(Coutts-Trotter ‘and
Krishinan, JJ.) beld-that a demand was necessary hefore the. mortgage . money »
became payable, and no demand having been made befpre the institution-of’the
prior suit, "Order 2, rule g did not ™ apply. ~The following observations of Justice
Krishnan are apposite : T T o .

« ‘It is quite clear that here we have two independent covenants and. it leaves it open to the
mortgagee to call in his mortgag® money whenever he likes or to Ifave it under mortgage with the
‘mortgagors, but the'right to get interest everjsmonth’isspecifically provided for and requires no demand
-whatever, for interest ispayable independently of demand on the 5th of every month-:.- . . ". ' No

«dernand was necessary to bring a suit for interest.” :

The learned Judges held that-on the date of filing ‘the first suit for interest alone
the 'Exjincipal amgount of the mortgage money had not become due, the mortgagee
not having exercised his option of calling it'in. - ° L
" The learned Judges of the' Full' Bench refer to. two dacisions—~Kamalambal v.
Purushotham Naidu®, and Balasubramania Cheity v. ~JManicka Chetty*—apparently as
supporting their view. The former is pot very helpful., - The learned Chief Justice
assumed, that being an on-demand bond, limitation began to run from the date of
the execution of thesmortgage bond. "Appareptly the point was not disputed or
.shallenged by she plaintiffmortgagee and the judgment contains no discussion.
The argument trged on behalf of the defendant was only that because the. mortgage
document contained a provision for giving three months’ notice for exercising the
. s, power of sale ag pravided in section 6g, sub:-glausc 2 of the [ransfer of Property
*" Att, the cause.of action arose only on the expir®%f the. threeonths of giving the
requisite.noﬁce, His Lordship took the viéw that thie provision regarding the giving
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‘of notice before exercising the right of sale did mot createia condition precedent -at
" ‘all to the claim for money, but merely referred to the exercise of the power of, sale
which the mortgagee hbs. The.money must be claimed ‘within the period of limita-
‘tion which according to His Lordshjp: commences«rom.the date of the bond, but the
ower of sale isnot to be exercised until the statutory-notice is given and.there has
Ageen ‘a defaultto comiply with it. " The decision tn*Balasubramania’ Ghetty.v. Manicka
o Ghetty* far from suppomting the view taken by-the Full Bench lays down that limita-
-tiom in the case of a mortgage ddcument where the provision is to pay the amounten
demand commences only from the date of demand’ In that case, the plaintiff sbughta
personal decree for Rs. 16,000 @gainst his mortgagors.” The covenant jn the mort-
" "gage deed was to pay the mortgage amoung on demand. - The mortgage deed was
dated 23-10-1925. The mortgagee made 2 demand fqr the amount by a notice
on 4th August, 1933. The suit was filed*on 14-8-1933. It was held ghat the suit
‘was not barred by limitdtion, as limitation commenced only from the date of demand.

. . B . .o % . e d -

. The Privy Council decision in Lata Din v.*Mt.Gulag Kunwar?, to Which refe-

® rence is madé by the Full Bench doés not seem to*be relevant or helpful in con-

sidering the.point in questiont,  Thg mortgagé bond in that case was fiot an on-

. demand bdnd. In that case tlie principal money was payable at the end of six

+  years, but there was.a clause which empowered the mortgageeto claim the principal

and intérest before the expiration of the ‘stipulateéd period,in d&fault of payment

of interest annually. No interest was eves paid under the mortgage and thg mort-
gagge brought a suit to enforce his security within 12 years from the expiry ofgthe *

‘stipulated period (six years), but more than 12 years from the defauls in the payment

of interest. It was held that the provision-in question was inserted in the mortgage
deed for the benefit of the mortgageé and gave him an option either to tnforce his °

security at once on default by the mortgagor in the-payment of interest or to wait

+ . for the full term of the mortgage. If the mortgagee did not exercise the option the

®.. money secured would become due only*at the end of thesstipulated period.

The decision of the Madras High Court in Secsetary of Staie v. Radhika Prasad®

*is very instructive in regard to understanding the correct import of the words *‘ on

demand  when used in mortgage bonds and other documents. The learned
Chief Justice observed as foltows : . .

»

o Accordin§ to the law of Englanci when money is payable on demand and nothing further is
said it is payable at once and yithout démand ; and time under Fm Statute of Limitation begins to
run at once, The most common instances of the application of that principle are of money lent
repayable on demand or at request andypromissory ndtes payable on demand (Norton v. Ellam).%
It is worth noticing that the principle of the English Common Law has been held not to apply to
cases in the moffussil—Tarinee Parsad v. Pran Kishen Banerji®. However, the principle igin terms
applied by articles 59 and 73 of the Indian Limitation Act to cases of money lent and bills of exchange
and promissory notes payable on demand; But'it is not extended to any othet.case.”

. L] . .
The action in the case im Secretary of State v. Radhika Prasad®, was based on a promis-
sory note payable on demand ; nevertheless their Lordships held that“Article 73 of
the Limitation Act was not applicable to the case, because the so-galled promissory
note was not a promissory note withjn the definition of®the Limitation Act and
therefore the amount did nbt become due Until after demand and the suit was not
barred by limitation. . ’

. L4 Y

. b .

The Indian Legislature has applied the te¢hnical or common®Jaw meaning of
the words ““ on demand ** (fgrthwith, immediately) only to the*two classes of dgses
mentioned in Articles 59 and 73 of the Limita#ion Act. Ineall other cases, whenever
money is payable op demand, itJjs payable only on demand ; *in other words, the %
words ‘‘ on demand ¥ age ndt mere words, but constitdte an ithporthhs term of the
contract and a demand should be made before the liability arises.and limitation
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" would commence only from the date of demand. Cf. the starting point mentioned

in column g of Articles 59, 60 and 73 of the'Lmutatlon Act. . It will be observed °
that in all these three articles, the'words * on demand * odcur. Article gg relates
to suits for recovery of money lent under an pgreement that it shall be payable
on demand. _ Article 73 relates to suits on bills of exchange or promissory notes

‘payable on demand. ' Article 6 relates to suits for money deposited- under an

-agreement that it shall be payable on demand including meney in the hands of his
banker so payable. It will be observed that althbug money is payable only on
demant under the -terms of the eontract, the starting point of limitation in cases
falling under Articles 59 and 73 is the date of the loan or the bill or promissory note
as the case nlay be, while the starting pointin cases falling under Amcle 6o i is only
the date of detnand and ngt'the date of the deposit or loan. - cs e

- Understhe L1m1tat10n Act of 1859,-the starfing pomt of limitation’ for suits for
the recovery, of money lent was the date when the-debt * became-due.” It-was held
in sorfie cases which arose und,pr that Act thag where toney was payable on demand,
‘the “technical meaning &f th e, words ° emand ”’ in the English Law did not
“apply to the mofussil ir' India and that an actual degand was necessary before the
debt could be said to become due. - Tarinee -Parsad v. Pran Kishen Bamzr‘;z1 The
Limitation Act of 1871, gave effect to this 'view by providing both in article 58
(present-article 5g9) and in article’ 72 (present article 73) that limitation begins

-‘from - the date of demtand. - But the Act of 1877 adopted in’ articles 59 and 73

(corrcstpondmg to articles 59 ?.nd 75 .of the Act of 19o8) the technical or common
law* meaning of the words ““ on demand * (forthwnth immediately) whensused
with' reference Yo debts and it was provided that time began to run under these
artmlcs from-the date of the loan or the bill or promlssory note.

Tt s submltted that the Full Bench decxsmn reqmres re-con31derat10n
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