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Rajagopalan and Y . Srinivasa Ayyangar . Revenue Divisional
Chandra Reddi, 77. Officer, Pollachi,
16tk October, 1951. : . Appeal Nos. 588, ctc., of 1947,

Land Acquisition Act (I of 1894)—Acquisition of agriculiural Cay
of net income of, for purposs of fixing the quantum of compensation payable—Principles.
Agricultural lands cannot be valued solely on the basis of the return from gilt-
edged securities at'the time of the acquisition, i.s., the notification under section 4
of the Land Acquisition Act. To that extent agricultural lands diffet from two of
the other types of immovable property, melwaram interest even in agricultural lands

and sites with buildings thercon situate in urban areas. "The number gf yoears of
purchase should be fixed with reference to the return from gilt-edged ties on
a uniform basis for all these three types ofpurﬂ)qrty. The years of purchase arrived
at on the basis of gilt-edged securities should be fixed in the case of agricultural

lands after making due allowance.for normal expectations of seasonal failures.

If there is to be a rigid rule that the maximum to be permitted in the case of
agricultural lands should be a twenty years’ purchase, it should be achieved only
by legislation. The Courts cannot and they have not laid down any such rigid
and mflexible rule. - .

Case-law discussed. ~ -

G. Srinizasa Ayyangar and S. Thiruveng A’I{mgzrin Appeal Ne. 588 of 1947;
V. C. Vesraraghavan in Appeal No. 74%01' 1947 ; The Government Pleader (P. Satya-
margyana Raju) and V. Balakrishna Eradi in Appeal Nos. 760 to 764 cf 1947 ; D.
Ramaswami Aypangar and 1. P. Kannabhiran in Appeal Nc. 776 of 1947; M. R
Narayanaswami in Appeal No. 777 of 1947; N. C. Vijayaraghavachars and N. C.
Srinipasan in Appeal No. 15 of 1948, for Appellants. L

The Government Pleader (P. Sat_ycmar?am Raju) ard V. Balakrishna Eradi in
Ap Nos. 588};43, 776, 777 of 1947 and Ap No. 15 of 1948 ; N. C. Vijara-
rag ri and N. .Sriniua.rauinAgpcalNoJ ; M. R. Narayanaswami in ‘Appeal
No. 761 ; G. Srinipasa Ayyangar and S. Thiruvengadatha Ayyangar in Ap No. 762 ;
V. C. Vesraraghavan.in Appeal No. 763 ; D. Ramaswami Ayyangar and T. P. Kanna-
biran in Appeal No. 764, for Respondents. ‘

‘Skbba .Rao, F. ‘ Kalidas ». Fakir Mohammad Sahib,
15t NovetiBsr, 1951. < 8. A. No. 712 of 1948 _.

, Civil Procedurs Code (V of 1908), Order 34, r. 4 (4)—Puxisne morigages impleaded
. first morigages’s suib—Right to apply for fimal decres. "
" A puisne mortgagee who has been impleaded in a suit by the first mo ¢
and obtains a preliminary decree can (even if.the mortga.gorzmpald off the first
mortgagee) apply fora final decroe in the same manner as the plaintiff might have
done under cﬁuso (4) of rule’4 of Order 34 of the.Code of Civil Procedure. Order
rule 4 (4) is not exhaustive of the terms to be embodied in a preliminary decree
i?r'ﬂlc sub-rule provides for such variations as the circumstances of the case may
NRGC
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ﬁ:& When there is 2 preliminary decres in favour of the puisne mortgagee,
that decree is discharged by any of the ways known to law, the party in whose
favour such a decree is made will be entitléd to pursue the other and necessary
steps to realise the amount decreed to be paid to Eun.

(%hw consldcrcd) v
P. Somasundaram and P. Suryanarayana for Appellant.
Respondent not represented.

K.S. ) _ Appeal allowed. Leavs refused.
[Full Bench]

Rajamannar, C.J., Raghava Rao Dakshinamoorthy ». Thulija Bai.

and Venkatarama Ayyar, ¥7. C. M. P. No. 4955 of 1950.

9th November, 1951.

Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (3) (a) (i)
——Premises suitable for residential purposes lst out for nom-residential purposs—Landlord
if can claim ths sams for kis own otcupation as residential premisss.

What is at the inception a residential building may well become a non-resi-
-dential building by force of the terms of the letting and any conversion after
the letting, of a residential building into a non-residential one may well take place
within and only within the limits which the statute prescribes. That, if prior to a
letting, a building happens to have been of one character it must for ever that
character jrrespective of what the effect of the letting or of the acts of parties subse-
quent to e lcttinti may be, seems to be difficult, if not, impossible position, The
original design of the structurc may have been one suitable to residence, but if by
the letting it becomes non-residential in character, there is no reason why one
may not take it as such for the purpose of section 7, sub-section (g). If a landlord
has let out a‘building for a residential or non-residential purpose as the case may be
it is only fair that w. enhcsccksanordcrdirccd.nglfmh:tcnanttoputhiminpol-
session of the property, he has to show that he the requirements of sub-
clauses (i) or (1) of clause (a) of sub-section (3) of section 7. c(}-Iaving let out the
building as for 2 non-residential p , it would be unfair if he were allowed
to urge the requirement of tae building for his own occupation which is really a .
condition of his secking to recover a residential building let out by him. The
purpose of the letting and the condition of the landlord’s recovery have alike refe-
rence to a residential or non-residential purpose according as a given case falls
under sub-clause (i) or sub-clause (#) of sub-section (3) (a) of section 7.

R. Ramamcorthy Aiyar, A. Nagarajan and A. Viswanathan for Petitioner.
P. S. Panjatchara Mudaliar for 1st Respondent.

K.S. —_— Application allorved.
Subba Rao, ¥. Adinarayana and Brothers o The State of Madras.
© th November, 1951. ' W. P. No. 245 of 1951.

Madras Gensral Salas Tax Act (IX of 1939)—Petition for issus of writ of certiorari
for setting aside orders of assassment by Commercial Tax officer mwdoaapﬁeal‘_‘@zd
Revision by Board of Revenus—Not sustainable as othsr remedy by civil suit is avaslable¥,

. !

A petition for the issue of & writ of certiorari for setting aside the order of the
Board of Revenue, rejecting a revision petition against an appellate order con-
ﬁrmjxglca&n order assessing seles tax, is not sustainable as the aggrieved assemsee could
have a guit in'a civil Court for the relief. R

T., S. Narasinga Rao and N. Balachandrudu for Petitioners.
.The Government Pleader (P. Satpanargyana Raju) on behalf of the State,
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Rajamannar, C.J. and Sambandam v. General Manager, South

Venkatarama Ayyar, 7. , Indian Railway.
18th November, '1951. ) C. M. P. No. 14078 of 1950.

Constitution of India (1950), Articles §10 and 311 —Seo Railway Safeguanding of
National Security Rules—Dismissal of Railway servant Necessity to conform to
the rules ‘

The Government has a right to terminate the setvices of a civil servant at will
and the only restrictions on this powcr are those expressly enacted in the Consti-
tuntion. Though a Railway administration has a right to terminate the services
of an employee under rule 145 of the Indian Railway Establishment Code that
rule does not apply to a case where an employee is dismissed under the Railway
Safeguarding of National Security Rules. In such a case unless the procedure

ibed by those rules had been properly followed the dismissal is wrong.
ether in fact it was a case of termination of services or dismissal is a question of
fact to be determined on the circumstances of the case. An order for compulsory
retirement falling within rule § of the Railway Safeguarding of National
Security Rules cannot be said to be one terminating the services. Where the
ure prescribed in rule 4 of the Rules have not been followed Sin that no
notice of the final crder proposed to be taken was given to the employee) the order
of dismissal is illegal ang) inoperative and must be quashed by a writ of certiorari.

The rule that the Court will not ordinarily interfere with an order where there
» another adequate remedy available to the party is a rule of discretion for the
guidance of the Court and not a limitation on its power. .

K. V. Ventatasubramania Aypar for Row and Reddy for Petitioner.
O. T. G. Nambiar for King and Pariridge for Respondent. ‘

K.S. —_— Order quashed.
Rajamannar, C.J. and Venkatarama Ayyar, 7. Abdul Azeer 5. Pathuma Bi.
15tk November, 1951. C. R. P. No. 300 of 1951.

Civil Procedurs Cods (V of 1908), Ondsr 32—Muslim woman who is major according
Yo her personal law but minor under the Majority Act—Cannot bring a swit for dissolution
of marriage unless represemted by a next friend.

A Muslim woman who is a major according to her personal law but is a minor
according to the provisions of the Indian Majority Act, is not entitled to bring &
suit for dissolution of her marriage without Ecmg represented by a next friend.
?}ghfad- 248, reaffirmed. 17 Luck. 572, approved. 55 Bom. 160: AIR. 1948

66, dissentea from. ere such a suit is filed by 2 minor without next friend
the proper course is to return the plaint as not having been properly presented and
not to dismiss the same on account of the defect in the presentation.

C. S. Swaminatha Aypar for Pctitioner.

B. Pocker and S. M. Mokidsen for Respondent.

K.S. © " Patition allowoed.
(Full Bench) ‘ '
Sa?mqra}ma Rao, Rajagopalan . Venkataratnam o.

i-and Chandra Reddi, F7. A. A. O. No. 460 of 1950.
s 19tk November, 1u51. . L
' Madras Agriculturists Relief (Amendment) Act (XXIIT of 1948), section 16, claxses
(if) and (iii)—Respoctivs scope and application. \

Clause (i) of section 16 of Madras Agriculturists Relief. (Amendment) Act
(XXIIT of 1948) applies to pending proceedings, that is proceedings which were
mstituted re the commencement of the Act but which did not'become final
before such commencement. It implies therefore that if the decree or .order
passed in a suit ortErocccdmg'becamc final before the commencement of the Act
the provisions of the Act cannot be applied tg puch suib or procoeding, But in

\
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clause (i) of section 16, the words “in which the decree or order passed has
not become final” do not occur. It is quite general and applied to all suits and
proceedings in which the decree or order has not been execcuted or
satisfied in full before the commencement of this Act so that it seems to apply to
decrees or orders even if they had become final before the commencement of
this Act provided the decree or order has not been executed or fully satisfied.
A reading of section 16 (i) and (i) would that clause Z’m') would
apply exclusi to executable decrees or orders which though they have
become final ro the commencement of the Act are still in the stage of
unfinished execution and at the stage at which satisfaction was not fully received

The view taken by Subba Rao and Somasundaram, JJ., in G. M. A. Nos.
316 and gg1 of 1947 held to be erroncous and overruled.

C. Rama Rao for Appellant.
K. Umamahsswgram, A. Exppuswamy and T. Ramachandra Rao for Respondents.

KS. Appeal allowed and application
Subba Rao, F. Krishnayya . Subbarayudu-
2152 Novembsr, 1951. S. A. No, 1008 of 1948,

Madras Agriculturists Relief Act (IV of 1938), section g—Not applicable to dsbts
incurred afier the Act came into force.

Where in respect of renewals of pronotes no portion of a debt has been incurred
before 15t October, 1932, the debt cannot be traced back and the debtor-is only
ehtitled to get under section g of the Agriculturists Relicf Act in respect of such
debt the relief of reducing the 1ate of interest as provided thierein. The Amending
Act, XXITI of 1948, has not effected any change in this respect. (1943) 1 M.L.J.
‘231, 1elicd on.  (1945) 2 M.L.J. 565 ard (1942) 2 M.L.J. go7, referred to.

M. S. Ramachandra Rao and M. Krishna Rao for Appellant.
U. Ssthxmadkava Rao for Respondent. :

K. 8. Appeal  dismissed. Leave refused.
Subba Rao, F. Khader Basha Sahib ». Kamalamma.
28rd November, 1951. ) A. A. A. O. No. 204 of 19449.
_ Madras Agriculturists Relisf Act (IV of 1938), saction 4 (h)—Amendmeni of 1948
raising amount of valss of p owned by woman creditor 1o 6,000 coming into

operation when appeal was heard—Nacsssity to give opportunity to deblor 1o let in further
evidencs to show the palus. o

_ Where the amendment of section 4 (&) of the Madras Agriculturists Act in 1948
(raising the value of the property owned by a woman from Rs. 3,000 to 6,000 to
-exempt her from the operation of the A{'Lcultunm Relief Act) came into operation
at tho time of hearing the app it is but fair that another opportunity should be
given to the parties w adduce evi ce on the basis of the new amendment, The
person who claims exemption under section 4 (4) will have to establish that she
came under the provision. But when the entire evidence has been adduced in &
caso, the burden of proof is not really material.

. K. Vallabeswara Rao for Appellant.

Messrs. Ramamujém and Venkataseshayya for Respandent.

K., Application remanded,

Gl g
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Rajagopalan, 7. Piabhakara Pattmabi Rama Rao 5. Verkata Subbamma.
2grd November, 1951. A.-A. A. O. No. 88 of 1950.
Civil Proceduri” Cods (V of 1908), section 60 (1) (cz——Scopo—Agrimltnri.dv—Tm——
Woman not cultivating lands personally—If entitled to of section 60 (1) (c)-
It is not one of the conditions that the perscn claiming the benefit of section 60 (1)
¢), Civil Procrdure Code, must b.mm:% or herself actually cultivate the land.
tivation of the land-through any agency ir part cr in whole would not be suffi-
cient tc take him or her outside the acope of section 60 (1) (¢) of the Civil Procedure
Code. If a debtor is dependent upon the cultivation of the lands and is unable
to maintain herself otherwise will make her entitled to claim protection as an
agriculturist. That the whole of the cultivation was carried on through paid
scrvants does not make her any the less an agriculturist within the meaning of
section 60 (1) (¢) of the Civil Procedure Code. (1937) 2 M.L.J. 1n: LLR.
(1937) Mad. 777 (F.B.), referred to.
M. P. Somasundaram for Appellant.

D. Narasaraju for Respondent.

K.S. Appeal dismissed. Leave rsfused.
Ramaswami, F. Vepa Reddi, In 1.
28th November, 1951. . Cr. R. C. No. 1204 of 195I.

(Cr. R. P. No. 1173 of 1951.)

Cattle Trespass Act (I of 1871), section 10—Specific finding that thete has been damags
—I:fa.mnaal lo warrant seigums of trespassing caitle.

A specific finding that there has been damage is not essential to warrant
seizure of the trespassing cattle. Tho absence of such a finding will not vitiate
the proceedings.

Narayanaswamy Mudaliar and V. Sriremamurthy for Petitioners.

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.S. Conviction confirmed and senisncs reduced-

Narasimhulu Chetty, In 7.

Ramaswamt, J.
28th November, 1951. Cr. R. C. No. 1059 of 1951.
(Cr. R. P. No. 1040 of 1951.)

Cotton Textile Ccmtmi Order (1918)—Excess unaccounted for only four yards—Law
should ignore such iriflss—Penal Code (XLV of 1860), section 95— i7able.

Where the cxcess unaccounted for is only four yards, law should ignore such
trifles. Section g5 of the Penel Code is applicable.

A. Subramaniam for Petitioner.
The Public Prosecutor (V. T. Rangaswami Aypangar) on behalf of the State.

K.S. Petitionsr acguiﬂtd./
Ramawami, J. . Malliah, Inre.
goth Nopsmber, 1951. Crl. R. C. No. g73 of 1951.

. (Crl R. P. No. g72 of 1951).
Criminal Procedurs Code (V of 1898), saction 263—DBench Court—Summary trial—
Proper procedurs.

thrcthcrccordsofasummaryu-ialbcforcchnchofMagistratwdocsno‘t
show the nature of the accusation against the accused, the gubst ance of the ¢vidence
‘ .
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of tht;:cfrosccution witnesses from which it can be inferred which such evidenct
was believed by the Magistrate and the defence of the accused if any, the con.
viction and sentence by the Bench Court must be set aside.

J. V. Suryanarayana Rao, M. S. Ramackandra Rao, M. Kriskna Rao and C. S. Govinda-
swams for Petitioner.

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.S. S Ptition allowed.
Ramaswami, . : Periah 7. Chendriah.
8rd December, 1951. : CrL R. C. No. 684 of 1951.

(CGrl. R. P. No. 648 of 1951.)

Penal Cods (XLV of 1860), section §41—Wrongful restraint—Gist of offence.

The offence of wrongful restraint is linear in its scope, while wrongful confine-
ment is circular in its character. Wrongful restraint is keeping aman outof a place
.where he wishes to be and has a right to be. Physical presence of the obstructor
is not necessary ; nor is any ac assault necessary and fear of immediate harm
restraining a man out of a placc where he wishes to be and has a right to be is
sufficient to constitute an ‘offence under the section. The slightest unlawful
obstruction to the liberty of the subject to go when and where he likes to go, provided
he does 50 in a lawful manner, cannot be justified and is punishable.

B. Lakskminarayana for Petitioners.
The Public Prosecutcr (V. T. Rangaswami Aipangar) on behalf of the State.
M. A. Namsappa Chowdhari for Respondent.

K.S. _ Order modifisd.
Ramaswami, 7. Parthasarathy and others, In rs.
8rd December, 1g51. Crl. R. C. No. 687 of 1951.

(CrL R. P. No. 681 of 1951.)
Madras City Polics Act (III of 1898), sections 45 and 46—Scops.
. Where it is found that certain friends occupying the same premises and findi
nothing more useful to employ their time than a friendly game of cards were foun
laying cards and that apparently on account of ill wishers to them the police have
tipped off and a raid had been arranged and search warrant had been granted
without adequate care and attention and a wholly unnecessary prosecution had
taken place and a wholly unwarranted conviction had followed, it must be set azide.
Sections 45 and 46 of the Madras City Police Act is not applicable to such a case.
T. M. Vewgopal Mudaliar for Petitioners.

The State Prosecutor (S. Govind Swaminathan) on behalf of the State.

K.S. e — Order set asids.
Ramastpami, 7. Narayanareddi and others, In re.
5tk December, 1951. Cr. M. P. No. 2255 of 1951.

Criminal Procsdurs Cods (V of 18g8), section 437—Intstfersnce—Point of law—Ordsr
of commitment rested on mo accep le and valid evidence—If point of laro.

The term point of law has been construed by High Courts in various decisions
and includes an order of commitment rested upan no acceptable and valid evidence
and the High Court can interfere and quash such a commitment.

V. C. Gopalaratnam and L. V. Krisknaswami for Petitioners.

The Public Prosecutor (V. T. Rangaswami Aypangar) on behalf of the State.
R. V. Raghavgn for 2nd Respondent. -
K.58, —_— Commitment quashed,

; ¢



Ramaswemi, 7. Malayandi Thevar, In .
5th December, 1951. Cr. R. C. Nos. 989 to 991 and 1092 cf 1951.
(Cr.R.P.Nos. g71t0 978 and 1070 0f 1951.)

Madras Food Grains (Intensive Procuremant) Order (1950), clause 8 (2) and Essential
Supplies (Temporary Powers) Act (XXIV of 1946), section 7 (1)—MNoiification by Collector
for surrender of surplus food grains to the Governmens—Validity—Contravention—Offencs.

Section 8 (1) of Act XXIV of 1946, lays down that the Central Governmen
so far as it appears to it to be necessary or expedient for maintaining or increasing
supplies of any essential commodity, or for securing their equitable distribution
a.ncf) availability at fair prices may by notified order provide for regulating or pro-
hibiting the production, supply and distribution thereof, and trade and commerce
therein. Sub-clause (2) provides that without prejudice to the generality of. the
powers conferred by sub-section (1) an order made thereunder may provide :

‘. . . « . (f) for requiring any person hclding stock of an essential com-
modity to sell the whole or a specified part of the stock at such prices and to such per-
sons or class of as or in such circumstances, as may bes pecified in the order.”
Section 4 provides that the Central Government may Ey notified order direct that
the power to make orders under section 7 shall, in relation to such matters and sub-
ject to such conditiors, if any, as may be specified in the directive, be exercised b
g’)osuch officer or guthority subordinate to the Central Government, or (4) su

vincial Government as may be specified in the directon. Section si&g of the
game Act definesa “nctified order ’ to mean an order notified in the Offici tte.
The term Official Gazotte has been construed in relation to Madras as the Madras
Fort St. George Gazette. In exercise of the powers under section § of the Essen-
tial Supplies (Temporary Powers) Act, 1946, read with the notification of a1st

October, 1946, by the Government of India, G. O. No. 1269, Food and Agri-
culture, dated goth June, 1950, was publiahcd in the Fort St. George Gazette, by the
Governor of Madras with the concurrence of Governmert of India, following
Madras Food Grains (Intensive Procurement) Order, 1950. The State Govern-
ment has in fact in exercise of its delegated powers p:zmad5 various orders like the
Food Grains (Intensive Procurement) Order, 1948, 1950, ctc., comprehensively
laying down the priuciples on which the categories of persons to whom these orders
apply, the grounds on which the surplus should be determined, the mode of taking
delivery and the payment against delivery and providing for removal of difficulties
in the way of getting at undisclosed stocks, etc. The %tatc Government has not
empowered the Collectors of Districts to lay down the principle regulating or con-
trolling but only to carry out the working of the principles and find out what the

lus is. ‘The notification by a District Gollector for surrender of surplus food
grains to the Government cannot be said to be one in the exercise of a delegation
of a delegated power. Accordingly such a notification by the District Collector is
valid and contravention of it wou.ii be an offence.

T. R. Srinivasa Ayyar and S. Krishnaswami for Petitioners.
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State.

K.S. - Patitions dismissed.

v .
Ramaswami, 7. Public Prosecutor, Madras ». Kamal .
6th Decsmber, 1951. Cr. A. No. 680 of 1951.

Cotton Textile Control Order 194.82, section 3 (c)—*° Dealer *—Salesman or manager
in charge of sales—Liability as ** > for selling mill cloth at price in excess of controlled
ons.

The definition of a dealer, siz., 2 person carrying on business of selling any arti-
cle, whether wholesale or reteil is sufficiently wide to include a salesman or a mana-
ger in charge of sales. A.L.R. 1945 Cal. 319 (Crl), relied on. Such a person will
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plainly be guilty of selling mill cloth in excess of the price as “‘ dealer within the
meaning of section § (¢) of the Gotton Textile Control Order, 1948. .
(In the circumstances it was not déemed necessary to set aside the acquittal. )
The Public Prosecutor (V. T. Rangaswami Ayyangar) the Appellant in person.

K.S. , ————  Subjuct to clarification of lsgal posi-

tion appeal dismissed.

Panchapakssa Ayyar, F. Karu}g{pa Servai ». Kundaru.
10th December, 1951. Cr. M. P. No. 2487 of 1g51.

Criminal 'Procedure Code (V of 1898), section 337 (3)—Appmoer—Releass on bail
befors hs has dsposed at the trial to matters within his knowledge—Propricty—Sections 497
and 498—If applicabls to cass of approver.

Neither the inquiring Magistrate nor the Sessions Judge has got the. right to
set at naught the mandatory provisions of section 8§37 (8), Criminal Procedure
Code, based on very salutary principles of ﬂp;ublic policy and public interest, and
release an approver who is not on bail at the time of his acceptance of the tender
of pardon, a the approver has deposed ouly in the committing Magistrate’s
Court, that is, in the course of the preliminary Inquiry, and before the inquiry has
ended, and, if committal onsues, before he has deposed at the. trial in the Sessions
Court truly and fully to matters within his knowledge. Ac approver cannot be
placed in the same position as an accused and the provisions of sections 497 and 498,
Criminal Procedure Code, cannot af)ply to him. Even if sections 497 and 498
- apply it would not be a fit case for releasing an approver on bail in a murder case.

Bcsigu an approver has to be kept in safe custody till the conclusion of thé trial or
inquiry if no committal ensues. '
' V. Rajagopalachari and K. Vaithesswaram for Petitioner. -
The Public Prosecutor (V. T. Rangaswami Aypangar) on behalf of the State.

C. K. Venkatanarasimham for Respondent (approver).

K.S8. —_— Patition allotosd,
Subba Rao, 7. Shaik Abdul Khader &:Co. v. Subramania Pillai.
14th December, 1951. W. P. No. 718 of 1951,

Imports and Exports (Conirol) Act, 194'7—Restrictions imposed by—If violates funda-
manial righis under Ariicls 19 of Constikution.

The Imports and Exports (Control) Act, 1947, was enacted for the purpose of
continuing for a limited period powers to prohibit or control imports and exports,
Under section §, the Central Government was authorised to maie an order pro-
hibiting, restricting or otherwise controlling in all cases, or, in specified classes of
cases, and subject to such exceptions, if any, as may be made by or under .the order,
the import, export, carriage coastwise or shipment by ships, stores of goods of any

ified description. The policy was designed to conserve essential supplies for
civilian consumption in this country. Provision is made for regulation by permits
and igfcal is provided as regards grant or refusal of permits. The restrictions
im are reasonable within the meaning of Article 1g (6) of the Constitutiof
and the machinery provided for the implementation of the policy is not unsatisfac-
tory. The Act does not violate the fundamental rights under the Constitution.

M. K. Nambiyar, K. C. Facob and S. K. L. Rattan for Petitioner.

XN. Rajagopala Ayyengar for Respondents.

V. V. Raghavan for the Government Pleader (P. Satpanarapana Raju) on behalf
of .the State. : : ' :

K.S. Application dismissed:
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Chandra Reddi, 7. Annamalai Ammal 5. Sundarathammal.

14th November, 1951. . ; S. A. No. 835 of 1948.

Hindu Law—Foint family—Gifts—Gift of immoveable property by a father to daughter
—Validity.

A gift of immoveable property by a Hindu father to his daughter, if within
reasonable limits, is valid and cannot {» questioned by the sons even though such
a gift was made before the i A gift of moveable or immoveable property
whether on the occasion of a marriage or ore or after the marriage can be made
by a father within reasonable limits to a daughter.

K. Veeraswami for Ap t.

V. Mesnakshisundaram for V. Ramaswami Aiyar for Respondents, |

K.S. _— Appeal allowed.” Lsave granted,

Subba Rao, 7. Agpa Rao . Veeranna.
27th November, 1g51. . A. No. 1007 of 1g48.

Transfsr of Properis—Purchase with notice of prior agreement for sale to another—
Effect—Rights of person under prior agresment.

. Anagrccmcnttosdlimmovcablcpropcrtydocunotcreatcanyintcrcatinthc
said property unless a sale deed is executed conveying the said property. The
vendor, who has not. tranaferred his interest in the property, though he entered
into an agreement with another to sell the same, can certainly confer title on a
third party by executing a sale déed in his favour. As between the vender and
the subsequent purchaser, there can be little doubt that there is a transfer of -
ownership and tgcrcforc the title to the property vests in the latter. But the title
of the subsequent purchaser with notice ogtﬁc prior ent in favour of another
is subject to the obligation under section g1 of the Indian Trusts Act. He holds’
thcpropcrt%forthcbcncﬁtofthclattcrtothcc:xtcntncccssarytogivccﬁ‘ecttothc
contract. ¢ person in whose favour there was a ior agreement can specifically
enforce his agreement under section 27 (2) of the g;omﬁc Relief-Act and com
him to execute a sale deed in his favour. But till such a sale deed is executed
the subsequent purchaser, the person in whose favour there was a prior agreement
cannot acquire any title to the same. If the contract for the purchase of
immoveable property with the original owner does not create any interest in him,
the subsequent sale by the owner to a third person cannot confer a better title'
on him. He can only acquire title to the property by getting a conveyance from
the subsequent purchaser. The execution of a sale deed by the original owner
without the subsequent purchaser joining the sale will not confer any title on the
person in whose favour there was a prior agreement to sell.

K. Rgjah Aiyar and Bapirgju for A ts.

M. S. Ramachandra Rao and K. V. achari for Respondent.

K.S. _ Appeal dismissed. Leave refused.

Mack; 7. Cosmopolitan Club, Madras ». Deputy Commercial Tax
27th November, 1g51. Officer, Triplicane Division.
C. M. P. Nos. 38414 and 8415 of 1951,

Constitution of India (1950), Articls 226—Scope of jurisdiction to issus writs—Other
remedy—Existsnce of —Effect—Madras Gensral Salss Tax det (IX of 1989g), section 2
—Supply of refreshments to members of social club—If liabls to sales tax.

The maintainability of writ petitions under Article 226 of the Constitution
is extremely difficult if not impossible to circumscribe, define and restrict. The
mere failure of the petitioner ¢ Cosmopolitan Club) to object to the payment
of sales tax (on the supply of ents to its members) since 1989 and to explore
the long and tedious avenue of appeal and revision provided the Sales Tax
Actisnota.nimpcdimcntinthcwayofinm'ngawritifitbcfomd that the sales
tax levy is really illegal.

The writs under Article 226 (1) are all discretionary writs, which are dent
on;thcfa;:tsofcachcaacandthcnaturcofthciﬂcga.ﬁtyandwrong .

| ,ThggmqalprindplcwouldbcthatGovcrnnmtahouldhnvcnoﬁccofthc
aﬂcgedlﬂ.cgahtym-wrongmwhichtbcwﬁtpeﬁﬁonisfoundedbd’aeithﬁled
NRaQ-

’



10

a.ngcg;m:n 4 reasonable tgfg;)rtum’ty of investigating the grievance and remedying
it before such a step is taken. There is of course no provision in the Constitution
requiring notice to govcrnmcnq before putun% it on its defence as under section 8o,
Civil Procedure Code. There is no inflexible rule. The petitions in the instant
case in the particular circumstances should not be rejected on the und that
the Government was not given previous notice. The fcgality of the levy of sales
tax in the circumstances can only be properly investigated by the High Court
on a petition under Article 226.

Where a social club being an association formed not for profit supplies refresh-
ments to its members at a fixed rate the supply is not a transfer of pro from the
club as such to a member. The levy of sales tax on such supplies of hments
by clubs to members must be held to be illegal.

K. S. Japarama Aiyar, C. K. Venkatanarasimham and Padmini Raghavan for Petitioner.

The Government Pleader (P. Satyanarayana Raju) and V. P. Saraihy for the
State Gouncil on behalf of the Respondents.

K.S. —_— Wnit issued,
Rajamannar, C.J. and Venkatarama Ayyar, 7. Subbiah 2. Raghavulu.
28th November, 1g51. W. P. No. 343 of 1g51.

Constitution of India (1950), Article 226— Furisdiction under—Cannot be exsrcised on
an executive direction by ths Magistrate to the Polics to taks a particular action undsr section 107,
. Griminal Procedure Cods. '

The H]gg Court cannot be called upon to exercise its jurisdiction under Article
226 of the Constitution simply on an executive direction by the Stationary Sub-
Magistrate to the Police to take a particular action under section 107, Criminal
Procedure Code. That order does not purport to decide finally the rights of the
petitioner. .

D. Munikanniah and R. D. Indraseman for Petitioner.

A. Raghaviah for Respondents.

K.S. _ ' L e— Application dismissed.
Rajamannar, C.7. and Veerappa Chettiar o. State of Madras.
Venkatarama Aypyar, J. C. M. P, Nos. 6914 of 1g50, etc.

1gth. December, 1951.

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—
Constitutional validity. .

On account of the passing of the Constitution (First Amendment) Act, 1951,
and the recent decision of the Supreme Court in (1951) S,C.J. 775 which held that
Act to be valid, it is no longer opcntoapa.rixto contend that the Madras Estates
(Abolition and Conversion into Ryotxga.ri) ct, 1948, has become void as bei
inconsistent with, or ing away, or a ndgm g, any of the rights conferred an
of the provisions of lgf.ftniu of the Constitution of Indi&ngArﬁdc 81 (G)bgf thz
Constitution would prevent the Court from calling into question a law (or Act like
the impugned one) coming within the purview of that clause which is liable to be
challenged only on the ground by that clause, piz., that it contravenes provisions
of clause (2) of Article 31 or has contravened section 2 (a) of the Government
of India Act, 1935 and which must be held to be valid law because it cannot be
called into question on that ground which renders it invalid. The words any law
of the State ” mean any Act, Ordinance or order enacted by the State without any
reference to its validity. OApinion of Das, J., in 29 Pat. 790 approved and that of
Sinha, J., dissented from. writ of cerfioran cannot issue to declare the imp
Act invalid as repugnant to Article 31, clause (2). The im ed Act does relate
to compulsory acquisition of interest in land therefore F within Entry 2 of
List 2 of schedule VII of the Government of India Act, 1935.

The declaration in scction 8 of the impugned Act only means that the
is for the purposes of the Province and there is no inconsistency with section 175 (2
of the Government of India Act, 1935. 3 .
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Madras Act XXVI of 1848 is not invalid on the grounds urged.
R, Kesava Aipangar for Petitioner.
The Advocate-General (V. K. Thiruvenkatachari) and V. P. Sarathy for the
sovernment Pleader, instructed by the State Counsel (fohn and Row) on behalf
f the Respondent. :

K.S. _ Petitions dismissed.
’a.nahz%aka.ra Ayyar, 7. Krishna Reddi, In re.
13th December, 1951. Cr. M. P. No. 2481 of 1g951.

Criminal Procedure Cods (V of 1898), ssction 837 (8)—Approver—Cannot bs lst

wt on bail pending trial.

An approver who has accepted tender of a pardon must be detained in custody
inder section 8§37 (8), Criminal Procedure ¢, tll the termination of the trial
f committal ensues or till the termination of the inquiry if committal does not ensue.
[he fact that heis said to have turned hostile 18 immaterial. That the other
wccused have been let off on bail is immaterial. That the other witnesses are not
letained in custody is also immaterial.

4. Ramachandran instructed by Rao and Reddy for Petitioner.

Santhanam for the Public Prosecutor (V. T. Rangaswami Aypangar) on behalf
of the -State. )

K. S. —_— ) Petition dismissed.
Subba Rao, 7. Themmalapuram Bus Transport, Ltd. ». The State of Madras.
jyth Famudry, 1952. W. P. No. 6o2 of I951.
Motor Vehicles Act (IV of 19809), section 43-A—Powsr of Government to issus dir ;

o Franspor: ty—Limits—Direction to taks into consideration nsed for rehabilitati

f ex-servicemen—Validity. .

The Government cannot by issuing a notification under section 43-A of the
Motor Vehicles Act direct the cg’iomj Transport Authority in issuing a permit,
o take into consideration matters not germane to the issue of permits. The need
or the rehabilitation of ex-servicemen is obviously a consideration not germane
o the issue of permits for motor buses. Rehabilitation of ex-servicemen may be
\ meritorious act ; but their rehabilitation is a circumstance absolutely unconnected
vith any matter relating to road ort. It is neither necessary nor advisable
o attempt to particularise the valid notifications that can be issued by the Govern-
nent under section 43-A of the Act. But a notificaton directing “the Regional
C ort Authority fi.ro h the Central Road Traffic Board, to pay regard to the
ieed ior rehabilitation :tg cx-servicemen in dealing with applications for
arriage permits is illegal. But the provisions of the Act do not preclude the Tri-
yunals concerned from issuing a permit to a Motor Transport Co-operative Society,
Admited, for ex-gervicemen Lg it 18 otherwise qualified to have a preferential right
o the issue of a permit. The fact that the District Gollector is the ex-officio Presi-
lent of the co-operative society does not disqualify him from being appointed as
. member of the Regional Transport Authority. But the Transport Authority
f which the District Collector as chairman took part in issuing a permit to
he co-operative socicty of which the Colléctor was Fprcsidcnt exposes itself to the
pprehension that there was bias. Such an issue of permit is opposed to the
mnciples of natural justice and not valid.

M. K. Nambiar and C. F. Louis for Petitioner. .

V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) on behalf
f the State. .

N. Smndaram Aypar for 4th Respondent.

K.S. _— Orders of Raspondents sst asids,
Sxbba Rav, F. Bangararaju o. Vishakapatnam (b-OE -
th Fanuary, 1952. ative Motor Transport, Litd.

C.M.P. Nos. 7184 and 7185 of 1951,
Motor Vehiclas Act (IV of 1989), Collector, Chairman Regional Tr 3
; operative Society of  ohich thaCollodorAirPr:;Tﬁ’t—OppaAuﬂmnb— sed to
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The Regional Transport Authority whose chairman is the Collector of the
District cannot issue a bus permit to a Go-operdtive Society of which that Collector
is also the President. Such imue of permit will be opposed to the principles of
natural justice. Decision in W.P. No. 602 of 1951, followed.

K. Rajah Iyer and K. Mangachari for Petitioner.”” .

.- V., P. Saraths for the Advocate-General (V. K. Thiruvenkatackari), for the
Government Pleader (P. Sutyangrayana Raju), D. V. Reddi Pantulu and D. Narasargju
for Respondents,

K.S. Lo Order. issuing permit to 15¢ Raspondent quashad.
Ramaswami, . J. Public Prosecutor . Kandaswami Mudali.
17th Fanuary, 1952. CrR.C. No. 118 of 1g51.

- (Cr.R.P. No. 117 of 1951.)

Criminal Procsdurs Code (V of 1898), section 471~—Procsdurs to be followed where ths
accused guilty of murdsr is found t0:be lunatic at time of commission of offence.

Where the accused a lunatic is found to be guilty of murder the proper pro-
cedure to be followed is to order as follows :—“ . . . having found the accused
guilty under section 02, Indian Penal Code, but insane at the time of the com-
mission of the act I acquit him and diréct him to be detained in the Mental Hospital
and the action taken by me will be reported-to the State Government.” ( gac deten-
tion should be in the Mental Hospital, Madras, because the State Ggv ent
has prescribed in. G.O. No. 1096 (Public) dated 29th August, 1913, the mental
hospitals to which icular criminal lunatics of particular district iould be sent
namely the Mental Hospitals at Madras, Calicut and Vishakapatam ; and Salem
criminal Junatics have to go to the Mental Hospital, Madras). Aftcr'mak;'gg“
such order the Sessions Jud%gc should detain the criminal lunatic in the jail"
address the Executive District Magistrate for making ts far the removal
of the criminal lunatic to the Mggtal Hospital conccrnﬁ The subsequent res-

nsibility for removal df the lunatic to the tal Hospital lies with the Executive"

18tri tK{ﬂgﬁn:mtc, the Medical officer of the Jail and the Police. The Court
cannot decide to release the criminal lunatic and entrust him to the safe custody
ofrhis relatives. The privilege of deciding whether the accused shall be released
or not lies with the State Government and not with the Court. On the
removal of the Junatic to the Mental Hoatﬂ:tal it will be open to his relatives to
apply ‘to the State Government for the release of the criminal lunatic on
conditions. ,

The Public Prosecutor (V. T. Rangaswami Ayyangar) in person.
-+ C. Desnadayalu for Respondent. '

-a

Erishnaswami Naidu," ¥ * - . Ramabhadra Iyer ». Jagannatham.
24th Famuary, 1952. ‘ Application No. 155 of 1952.
o o (C.8. No. 582 of 1949).
Practice—Morigage decres— cation  for execution by way of sals—Failurs to

bring on record—Receiver appoinisd in the meanwhils—Fiffact—Practice on ths Original Sids.

Where proceedings for execution of a mortgage decree to bring the hypotheca
to sale are started earlier, and a Receiver is appointed some time later, further

ings in execution should not be pursued or proceeded with, without implead-

ing the Receiver as a party to the proceedings and giving notice to him. v

Where the proclamation of sale was settled by the First Assistant Registrar
on the Original Side and the sale was directed to be held by the Official Referee
but without notice in the Receiver who had been appointed earlier, further pro-
ceedings are liable to be stayed, pending steps to bring the Receiver on record.

K. S. Ramabhadra Iyer Receiver Applicant.

N. K, Mohanarangam Pillai and C: 1 iarfor. Defendant. -

T. K. Sbramaxiy Pillai for Plainti. gw MW mhekndet
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Rgjamannar, C.7. and Indian Metal and Metallurgical Corporation o,
Venkatarama Ayyar, 7. Industrial Tribunal, Madras
grd November, 1951. X Writ Petition No. 260 of 19571,

Constitution of India (1950), Articls 19 (1) (g)—Industrial Disputes Act (XIV of
1947)—Right of employer to close down his business— Jurisdiction of Tribunal to decide
w an is entitled to closs down—Govermment has no jurisdiction to refer the
quastion for decision of the iribunal. .

The right conferred by Article 19 (1) (g) to carry on any business is not absolute.
Undeniably the State has got the right to regulate any business, and it is not confined
to ¢ public utility > business only. ¢ freedom of contract can to a certain extent
be curtailed if such curtailment is reasonable and in the general interests of the
public. But if a citizen has got a right to carry on a business, it follows he must be
at liberty not to carry it on if he so chooses.

The Industrial Tribunal has got the jurisdiction to adjudicate on the question
whether a particular lockout was justified or not, but it cannot decide the question
whether an employer can close down his business temporarily for an indefinite
period or permanently. .

The Government by their G. O., referred to the Industrial Tribunal an industrial
dispute alleged to have arisen between the workers and the management of the
petitioner (a factory) and onc of the matters said to be in dispute was whether
the closure of the factory from a particular date was justifi The Industrial
Tribunal found that none of the reasons given by the management would have -
really justified the closing down of the factory, and directed the petitioner to carry
on the business. On a petition to quash the order and award of the tribunal,

Held, (i) the award in so far as it directs the petitioner to continue to carry

on the business is void as it is inconsistent with the Constitution; .
" (i) Closing down a business even tcmj)ora_rily is distinct and different from
lockout and Industrial Tribunal cannot decide the question whether an erhploper
can close down his business. That.question is completely outside the scope of the
Industrial Disputes Act and the reference by the Government was without juris-
diction and consequently the award was bad.

K. V. Venkatasubramamia Aiyar and R. Vaidyanathar for Petitioner. -
The Advocate-General (V. K. Thinwenkatachari) instructed by the State
Counsel (Fohn and Row) and K. Bashyam for Messrs. Arunackalam and Jagannatha

Das for Respondents.

V.PS. " Order quashed.

~ [Full Bench.] - Radhakrishna Rao v. The Province of Madras.

Rajamannar, C.J., Raghava-Rao Appeals Nos. 865, etc. of 1947.
and Venkatarama Ayyar, T7. K

16tk Novembér, 1951.

Madras General Sales Tax Act (IX of 1939), section 2 (b)—Commission agents—
-If and when *° dealer  Labls to sales tax. 39 . ® o

A broker is an agent employed to make a bargain for another and receives
a commission¥on the transaction which is usually called brokerage. He has
usually neither the custody nor the ion of the goods. It is the broker’s
duty to establish privity contract the principal and the third party.
The broker cannot sell in his own name nor can he sue on the contract. A com.
mission agent, on the other hand, to whom goods are entrusted by sellers with
full authority to transfer property and title in the goods to buyers who obtain
delivery from the commission agents themselves without even being aware of the
identity of the seller principals, is not like a broker. He has, almost invariably,

NRQ
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cuctody or possession of the goods, actually or constructively. He often sells in
hisownnamca.ndinccrtamcircumstancacenmcthcbuytr‘himsc]f. A
commision agent is not bound to keep separate accounts at his bankers, for he is not
a fiduciary agent and the monies he receives are his own ; and by the custom of
the trade be is only liable as debtor-to. his employer for the amounts received.
In spite of the parties supposi their relationship to be that of principal and agent,
in point of law, it may %cnt. '

In the Madras General Sales Tax Act “dealer ”'is defined as any person
who carries on the business of buying or selling goods. “ sale” is defined as a
transfer of the property in goods by one person to another in the course of trade
or business-for consideration.

In the case of a commission agent the accepted mercantile practice is that
he has control over or posscm'on’;gthcg'oods and he has the authority from the
owner of the goods to pass the propﬁin and title to the goods. If this is so,
when a commission agent sells goods belonging to his principal with his authority
and consent and without disclosing to the ﬁgcr the name of the owner, there is
certainly a transfer of property in the goods from the commission agent to the
buyer. A business which consists in such transactions can properly be described
as a business of selling goods. A similar position would arise even in the case of a
commision agent buying for an undisclosed princi A commission agent
doing this kind of business would fall within the definition of * dealer ” in the
Sales Tax Act. Neither the definition of * dealer  nor of * sale ” contemplates
as a necemary condition, that the goods sold should belong to the persqn selling
'or buying. : , ; '

" ILR. 1950 (Mad.) 421, considered and LLR. (1g51) Mad. 257, distin-
guished and d(imcnf.cd from. .

Accordingly the commision agents in the instant cases would be  dealers ”.
within the meaning of that expression in the Act and liable to tax under section §
but for the exemption given under section 8. The cohditions of the licence are
not -infringed by the collection of rusums and commissions from both sellers an

as the same was a recognised mercantile usage and therefore the commis-
. xion agents will be entided to}the exemption. .

P. Somasundaram and N. C. V. Ramanujachari for Appellants and the Govern-
ment Pleader (P. Satpanarapana Raju) for Respondent in Appeal No. 365 of 1947.

N.C. V. jachari for r}&pclla.ut and The Government Pleader (P. Satys-
nargyana Ragu) and C. Vasudewa Mannadiar for Respondents in Appeal No. 447 of
1947. :

The Government Pleader (P. Satyanarayana Rajx) for Appellant and G. V. Dikski-
Zuly for Respondents in Appeal No. 641 of -1947. .

P. Somanundaram and M. Nagaramaya for Appellant and the Government
. Pleader (P. Satyanargyana Rgju) and K. N. Karumakaran for Respondents in Appeal
No. 468 of 1947.

P. Somasundaram and . C. V. Ramanyjachari for Appellant and the Government
Pleader and X. N. Karunakaran for Respondent in Appeal No. 551 of 1947.

" The Advocate-General (V. K. Thiruvenkatachari) appeared with the Govern-

mment Pleader in all the cases.
K.S. : " Appeals allowed.
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. Subba Rao, F. . - .Swaminatha Chettiar v. Megalingarn Chettia¥,’
29tk November, 1951. _ S. A. No. 1058 of 1948,

Paﬁmh;o—&dtfwcﬁuoluﬁm—lninm—{fmdu}mmbaauawdﬁmddcqf
suit—Practice—Costs—Appellats Court—When wnll inierfers. '

Though the ordinary rule in a suit for disolution of partnership is to award
interest only from thé date when the amount due from the one to the other is
asceftained, in a case where the suit is for-an account in respect of a dissolved partner-
ship, interest may be given even from the date of the filing of the plaint, if the
circumstarices in that case establish that the other partner was in possession of
the asseéts or utilised them for the purposes of his business or was ctherwise guilty
of laches. ' -

The appellate Court will not interfere with an order for costs unless the Grder
of the subordinate Court is contrary to any well recognised principle of law.

R. Gopalaswami’ dipangar for Appellant.
T. K. Subramania’ Pillsi for Respondent.

Bashesr Ahmad Sayeed, 7. .  Lakshmana Prasad and sons 5. Achuthan Nair.
4th' December, 1951. ~ .« - . © G C. C. A. No. 10 of 1950.
Contrast Act (IX of 1872), section 72—Morey paid under mistake—Right to recover—.
Purchaser of motor car paying amouni in excess of controlled price believing it to be the controlled
price—Right o recover diffsrence in price. :

A contract for purchase of a motor car from a dealer must be deemied to be
to sell the vehicle at the controlled price because the vendors were not cxm
to commit.an offence by selling it at a price other than the controlled price.
it was later on discovered' that the transaction had taken place y not on the
s:fj of the controlled price but on something different therefrom certainly the

ndors, would be bound to return the difference in the price which they had
received in excess of the controlled price. .

*. K. Bashpam Aipangar and P. V. Subramaniam for Appellant. -
" K. P. Raman Munon for Respondent. ) )

RS . —_— . Appaal dismissed.

il

N [ B AR

Govinda Menon, 7. . .. . .. Abdul Kadir Haji .0.. Muhammad.
1oth Decamber, 1951.° 7 v S. A. No. 1231 of 1948.
 Malabar Compensation for Tenatts Improvements Act (I of 1900), ssctions 10 and 15
—Casheww-mist trees—If fruit bearing or timber dreas for compuling compensation. . )
! : The enumeration of fruit bearing trees in section 15 of the Malabar Compensa-
tion for Tenants Improvements Act is not exhaustive because in addition to the vari-
ous kinds of trees mentioned'in it there are other trees which are fruit bearing trees
and which add to the value of the holding. Accordingly cashew-nut trees can come
under the definition of fruit bearing. trees, and, though it might be that no table
showing the method of valuation of cashew-nut trees has been prepared under
secHon’ 1% -of 'the Malabar Gom tion for -Tenants Improvements Act, that
would not exclude the possibili the trees other than the three categories mentioned
in-the section from being fruit ing-trees. Section 13 does not apply to cashew-
quttrecswhichmustbctvalucdu it bearing trees. ., ;- - < .
M. K. Nambiar and M. Sethara Menor for -Appellant. :

N..R. Sesha- Aiyar for Respondents,

RS = Appecl dismissed. Leave- refused.
NRQ
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Satydndissang Rao,- 7. . Arunachala Chettiar 5, Vadla Koupdan.
10th December, 1951. S. A. No, 1432 of 1948.

Emaon—Salc—Dmh of defendant—Confirmation of sals without impleading legal
rcprumtaﬁw—Eﬁ'xt

The order co a sale in cxccutmn has a doublc opcrauon of d;vmtmg
the judgment-debtor of his' title' in the property 'and it retrospectively in the
auction- purchascr to take effect from the date of the sale. But where e con-
ﬁrmat:lon is made after the death of the judgment-debtor without bri his
lcga.l rcprdscntatwm on record, the confirmation made behind their back i isa nulhty
and must be set aside. But the sale itself must.stand and cannot be set amdc.

'ALR. 1929 Oudh ?5 dissented from.

M. S. Venkaiarama Aiyar for Aﬁpc]lant.

K. S. Desikan and K. Raman for apondcntx.
Baskeer Akmed Saypesd, 7. Paramasivam Pillai 7. Adilakshmi Ammal.

18th December, 19 C. R. P. No. 576 of 1951.

Civil Procedure sz': (V of 1908), Order 1, rule 10—Third party claiming items

propafjma:wpraﬁhmqumﬁfmuljpmpam:—[fmbcu@haddwmdqudmt
A third clmmmgca;lm;nnltmmof%ropcrtymanutfor ition can be
properly added.as party dcf;n t in a guit.for partition of joint i ies
on the apghcatlon of such third (claiming to be the real owgm? Z}
items) under Otder 1, rule 1o, Civil Procedure Code. '
. V. Ramachandra Aivar for Petitioner.
. .G. R JFagadisax for Respondent.

K.S. —_— Paition dismissed,

Mack and Somarmda:rmn, Fi Venkayya, In rs.

© 8t ]armavy 1952 ; Cr. R. C. No. 1483 of 1950.

+Cr. R. P. No. 1407 of 1950.

Madmr Maintenance QfPubbc Oﬂicr Act (XXIII of 1049), .n:hon 2-A (1)—Daughter

living separatsly'in the sams house as her father—Her husband f: arwﬁa:smuta"wa*mt
was pending found in the house—Father if can be convicisd for ths wanted man.

Where it is shown that the daughter of ¥ was married to X (for whose arrest
a warrant had been isued) and was living scparately in the same house as ¥ and
was having separate coo V cannot be convicted for harbouring X who was

arrested in the house ywhcn V was not even in the house when the arrest
was made. Section 2- (1) ) of the Act sgocrﬁcally saves the husband or the
wife from the orbit ofscctton 2-A (1). It cannot be said that guilt of ¥ was

proved beyond all reasonable doubt.

Quasrs.- —ththcr the scction 2-A (1) contravenes Article 20 (1) of the Consti-
mtlon.
" ""A. Ramachandran and P. Rama Rao for Petitioner.

The Public Prosecutor (V. T. nga.uom Asyangar) on behalf of the State.

K.S. ’ —— Patition allowed.
Ramaswami, 7. - ' Nara Reddiar v. Periaswami Odayar.
10th Famuary, 1952. . R. G, Nos. 1352 to 1355 of 1950.

@r. R. P. Nos. 1278 to 1281 of 1g50.
Pesnal Cods (XLquIBﬁo) Soction IBQ—Bnbf gwcrmt.rtwhn,g lo previous statemeni—

e dels

cals with the bribe-givers and bribe-takers on the ¢ par and treats
thcma.saccamphccaofca.cho er. ‘Where it is not shown that the previous state-
ments by bribe-givers werce false or true and' when those pmons were not bound

to incriminate themselves a prosecution against them for ‘tergiversation (namcly
that they have not stuck to their previous statement) is misconeeived.
G. Gopalaswami for Petitioners.

The Public Prosecutor (V. T. Rangaswami Aypangar) an behalf of the State.
K38, . . —_— Coxvictions sed asids.
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Subba Rao, 7. Thathathiri Mudaliar ». The State of Madras.
10th Famuary, 1952. W. P. No. 684 of 1951.
otor Vekicles Ast (IV of 1989), section 64-A—Scope—Power of State Governmani to
caﬂfort}urxwd:quyardﬂpwsd-—lfaiwraﬁomorwﬂboq.

It cannot be said that under section 64-A of the Motor Vehicles Act the dis-
cretion of the State Government (of its own motion or on an application made
to it to call for the records of any order passed or procced.ti.;i‘ﬁ taken by any authority
or officer subordinate to it, for the purpose of satisfying i as to the legality, regu-
larity or propriety of such order or proceeding and making such order in reference
thereto as it thinks fit) is coupled with duty and that the word * may ” should be
construed as “ shall.” Though in some circumstances the word * may ”” has been
construed as * shall ®, in this case the word “ may * means only “ may.” The
Government is given discretion to call for the records for the purpose mentioned
in the section. Unless the records are scrutinised and examined by it, the Government
cannot set aside an order. But the section does not compel the Government to
call for the records even if a frivolous application is filed. Accordingly, the Govern-
ment will be within their rights to dismiss a revision petition if it is pot satisfied
that a prima facie case has been made out. But it has no power under section 64-A
to set aside an order without calling for the records and examining them.

Miss Peawsen Amiruddin for Petitioner.

V. P. Sarathy for the Advocate-General (V. K. Thinwenkatachari) for the
Government Pleader (P. Satyanarapana Raju) on behalf of the State and S. Swaminathan
for 4th Respondent. )

K.S. Er—— Application dismissed.
Mack and Somasundaram, J7. Thimmaraya Goundan, In re.

17th Fanuary, 1952. R. T. N): 59 of 1951.

_ (Crl. App. No. 500 0151951).

Penal Cods (XLV of 1860), section 302—Murder of woman by paramour on account
of her infidelity—If legally extenuating crcumstancs justifying lesser sentence.

Where her ur murders under powerful sexual emotion a woman on
account of her infidelity to him, it will not fall into the category of * legally extenuat-
ing ”’ circumstance which would justify the passing of a lesser sentence. But
having regard to the youth of the accused (25 years) and the sacrifices he had made
for the worthless a.n(! immoral woman with whom he was madly infatuated the
Government may consider commuting the sentence to one of transportation for life.

V. N. Srinivasa Rao for Accused.

The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State.

K.S. E— Sentence confirmed
Sxbba Raos, F. Ananthasubramanyam z. The Director of Controlled
18tk Jamuary, 1952. Commodities.

Writ Petition No. 428 of 1951.

Fon and Stssl (Scrap Control) Order (1943), Clause 5-A—Scops—Order under—If
can ba issued in respact of serap acquired from a sourcs other than controlled ons.

Under clause g of the Iron and Steel (Scrap Control) Order 1943, the scra
can be acquired (I% by a producer under the authority of and in accordance wi
the conditions contained or incorporated in a written order of the Controller ;
and (2) any person other than agrtx:luccr can acquire the same from a controlled
source under the authority of and in accordance with the conditions contained or
incorporated in a written order of the controller. = All other modes of acquisition
of the scrap will not be in accordance with the provisions of the clause. Such acqui-
sition may be by one or other of the following modes :— - .

(a) A producer may acquire any scrap without the written authority of the
controller. - ‘
() Any person may acquire from a controlled source without such authority ;

(6) Any person may. also acquire from a source other than a controlled
source.
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Under clause 54A if 4 person acquires in any of the aforesald modes, "which is hot
in accordance with the provisions of clause g the controller is em wered to issue
an order directing him to sell the whole, or any part, of the to such’ person
or class of persons and on such terms and conditions as may be specified in the order.’
The Iron and Steel (Scm.f: Control) Order 1943, was presumably issued to con-
trol, regulate and equitably distribute scrap iron. . -
. Where it is found that some scrap iron has been consigned under a
name from Royapuram to the consignee at Kurnool after being presumably’ clan-
destinely obtained in Madras, thzmg?:cctor aof Controlled Commoditi¢s can call
upon the consignee to report to him the detailed specification of the total stock of
material available with him and to supply the said stocks to ns in whose favour
permits would be issued by him for acquiring at controll rates. It is not open’
to such a person having the stock to contend that the stock was acquired from any
other than controlled source and that the controller could not make an order under
clause 5-A of the order. ' S
K. S. Ramamurthi and K. Vaithseswaran for Petitioner. - y
Vepa P. Sarathi for the Advocate-General (V. . Thinwpenkatachari) for the
Government Pleader (P. Seipanarayana Raju) for Respondents. :

\

K.S. _ © Petition dismissed.
Ramaswami, 7. : J Saravana Pillai, .In re.
agrd JFamuary, 1g952. Cr. R. C. No. 101 of 1951.

Cr. R. P. No. 100 of 1951.
Criminal Trial—C-'}mioromiu resiled by one of the parties and denied— Magistrats’ s
powsr to enquire into the factwm of compromise. i o
When a compromise has been entered into between the parties and which is
later resiled by one of the parties and denied, it is open to the Ma.g.:tmtc to enquire
into the factum of compromise. I.L.R. 39 Mad. g46; LL.R. 41 Mad. 685 ;
148 L.J. 2927 '168 L.J. 81 and 45 M.L..]. 544, relied on. ) :
V. Venkatssan for Petitioner. o , o
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State.

E.S. ‘Order sst. asids.
Ramaswami, 7. . ' - Devanugraham, In re.
25th Jamuary, 1952. - - Gr. R.C:No. 525 of 1951.

. C L - Cr. R. P.-No. 520 of 195T.
Criminal Procedurs Cods (Vo{' 1898), section 408—Second irial when barrsd—Constitu-

tion of India (1950)—Articls 20 (2)-—If prokibits such second trial. '
Where the sanction or complaint by a ‘particular person or authority is neces-
sary under the law- for the trial of a person, -in the absence of such sanction or
complaint a Court which tries him is not a Court of competent jurisdiction and where
a conviction after such trial is set aside on appeal it will not operate as a bar to the
instifution of a fresh prosecution against the accused for the ‘same .offence on the
same facts as in the former prosecution after rectifying the defect of absence of
sanction. Even though in-the a on prior conviction, the-word “ acquittal
is used it must be construed asa ““di ”* and will not bar a second prosecution.
Clause (2)' of Article 20. of the Constitution of India, 1950, uses -the conjunction
“and ” and not the disjunction: ¢ or” between the words prosecuted ”. and.
“ punished ”’ and this makes it clear that to bar a fresh prosecution for the sgame
offence, the accused should have-been both prosecuted and .punished. So when
an accused is discharged for wane of sanction there is no punishment and when &
man is punished departmentally there is no prosecution. Therefore, Article .20
(2) of the Constitution of India does not take away the right to institute a second
prosecution when the first is found to be a nullity by reason of want of sanction-—.

a prerequisite for the maintaining a prosecution. e o
. V. Rajagopalachari and R. V. Raghavan for Petiioner. s

The State Prosecutor (V. T. Rangaswami Ayyangar) on behalf of thc»\Stz\ltc
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Govinda Menon and Chandra Redds, 77. Satyanarayanamurthi 9. Gopalarao Naidu.
28rd November, 1951. Appeal No. 321 of 1947

Madras FEstates (Abolition and Compérsion into Ryotwari) Act (XXVI of 1948),
section 56—Scops—If bars jurisdiction of Civil Courts to dacids qusstions already pends
befors _ .

Section 56 of Madras Estates Abolition Act has not the effect of depriving
Civil Courts of their jurisdiction to decide questions relating to occupancy rights
in respect of a holding in an estate, already pending before them.

P. Somasundaram and S. Ramamurihi for Appellants.

T. Venkatadri, U. Ssthumadhava Rao, N. V. B Sankara Rao, R. Venkatasubba Rao
and P. Ramachandra Rao for Respondents. !

K.S. - Appeal dismissed.
Govinda Menon, 7. Kandaswamy Nadar 2. Province of Madras.
4th December, 1951. S. A. No.'1114 of 1948.

Madras Survey and Boundaries Act (VILI of 1928), sections 9, 11, 1§ and 14—
Surosy without motics o party comcerned and  adverse to kim—Such pariy ‘not bringing swit to
set aside the survey within thres years—Suroey if binding on party noi gien mohice.

r A party concerned by an adverse survey to whom no notice was given of the
survey 1s not boundtoﬁfcamitwithjnthrecyw.rstosctaaidc the order of the
Survey Officer because he had no notice of the survey and the orders on it cannot
be said to be correctly passed under section 13 of the Madras Survey and Bound-
aries Act and binding ¢n that party.

T. V. Balakrishnan for Appellant.

The Government Pleader (P. Satyanarapana Raju), Srimivasan and K. Kuttikrishna
Menon for Respondents.

K.S. _— Appsal allowed.  Lsave refused.
Panchapakssa Ayyar, 7. Karthiayani Amma ». Chathukutty Nambiar.
5th December, 1951. S. A. No. 1167 of 1948.

Malabar Law—Marumakkathayam—DBequest to wifs and children excluding children
by any futwre husband or husbands—Properly if not tavazhi.

There is nothing in any ruling of this Court or of the Privy Council or Federal
Court or Supreme Court, making it obligatory for a Marumakkathapam husband
?ﬁing or bequeathing or secttling property on his wife and children to provide
or the children of his wife by any imagi future husband or husbands, after
his death, divorce or abandonm=nt. ?Ec bequeathed or gifted property will not
cease to be tavarhi property in such a case and the donees will not take such pro-
perty as tenants-incommon equally. I.L.R. 51 Mad. 574 ; I.LL.R. 16 Mad. 201,
referred to.

A. Achuthan Nambiar for Appellant. g

0. T. G. Nambiar for Respondent. '

K.S. ———— 7 Appeal allowed. Leave refused,
Chandra Reddi and Ramaswami, 77. Ramireddi ». Bichalu,
13th Decsmber, 1951. S. A. No. 2510 of 1947,

Res judicata—judgment rendered in earlier suit under Order 21, rule 63, Cinil
Procedure Cods to whick the claimant, the decres-holder and judgmeni-dsbtors were impleaded
—If res judicata in subsequent suit betwesn claimant and a representative in intersst of
the judgment-debtor.

A ju ent rendered in an -earlier suit filed under Order 21, rule 63, of
the Code ot Civil Procedure, to which the claimant, the decree-holder, and judg-
ment-debtors were impleaded as parties will operate as res judicata in a subsequent
suit between the claimant and a representative in interest of the judgment-debtor.

(Case-law discussed).

P, Satpanarayana Raju and M. B. Rama Sarma for Appellants. -

Ch. Suryanarapana Rao for Respondents.

K.S. _ Appeal allowed.

NRGQC
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. Ramaswami, 7. Public Prosecutor, Madras . Hanumanthu.
9th Jauamy, 1952. Crl. Appeal No. 880 of 1951.

Criminal trial—Charge of ** prohibition offénce —Evidenca of prohibition officers who
had investigated and put up case for tial—If can bs disbelieved as inierested evidence.

The fact that prohibition officers do their statutory duty (investigate cases)
and put up cases for trial does not mean that they are interested in securing con-
viction by hook or crook and by uttering falsehoods. Whether a particular prose-
cutor or officer in the circumstances of the case can be believed or not has to be
decided on its own merit in each case. '

The Public Prosecutor (V. T. Rangaswamy Aiyamgar) in person:

Notice to accused not given.

K.S. _— v Appeal dsmissed.
Ramaswami, J. Appapra, In re.
17th Fanuary, 1952. Grl. R. C. No. 1019 of 1950, etc.

. (Gzl. R. P. No. g52, etc., of 1950). .

. Companies Act (VII of 19183), séction 134—Managing direcior and othgr direciors—
Liability for net filing the first balance-shest within 18 months of incorporation of company—
—Non-holding of gensral body mesting within that period—If a good defencs.

It is not open to a man director of a company to plead in answer to a
charge under section 134 of th g}ompanic Act of failure to file the first balance-
sheet within 18 months of incorporation of the company his prior default in respect
of the ing of the prescribed general meeting. It cannot be contended that
as no general body meeting had been held within the period no offence has been
committed of failing to file a balance-sheet as required by section 134.

I.L.R. 45 Cal. 486, relied on. A.I.R. 1948 Bom. 351 disapproved ; (1941)
1 M.L.J. 419, referred to.

The other directors also are liable and cannot plead their inability or help-
lessness to call a general body meeting.

A.LR. 1948 Cal. 42, relied on.

C. V. Dikshitdu and N. Rgjeswvara Rao for Petitioners.

The Public Prosecutor (V. 7. Rangaswami Aiyangar) on behalf of the State.

E.S. . —_ Petitions dismissed.
Mack and Somasundaram, ¥J. Chalapatrao Patnaik, In se.
28th Famuary, 1952. ) R. T. No. 62 of 1931.

(Crl. A. No. 452 of 1951.)

Madras Police Standing Order No. 157, based on G. O. No. 1098 dated gth Fuly,
1912, as modified by G. O. No. 27744 datsd 15th Fuly, 1929 and G. O. No. 1186 dated
215t March, 1942.—Scope and expediancy of —Applicability to murder, eic., of person who
is not in polics custody.

Police Standing Order No. 157 is based on G. O. No. 1098 dated gth July,
1912, as modified by two subsequent G. Os, Nos. 5844. dated 15th July, 1929
and No. 1186 dated 218t March, 1942. Under that Order as it stands, there is
a duty cast on Sub-Divisional Mﬁstrata to investigate all offences of torture
or causing death or grievous hurt alleged against Police personnel, whether within

* the scope of their oﬂ%-ncial duties or in their private capacity. According to the
Standing Order there is no objection to a Police Officer ﬁcmg associated with such
an enquiry. at the Sub-Divisional Magistrate’s invitation, but there ahould be no
grd.immﬂ.ry enquiry by the Police and any information gathered by a Gazetted

olice Officer u%‘:)ﬂd at once be reported to the Sub-Divisional Magistrate. The
Stand.i.ngOrdcr is really an extension of section 176 (1), Criminal Procedure Code,
to all offences alleged to have been committed by Police Officers, such as murder,
torture or gricvous hurt under any circumstances. The legality of the Standing
Order, in so far as cases other than death in Police custody is concerned, is rested
on section 159, Criminsal Procedure Code, under which a Magistrate, on receving

\

v
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- report under section 157, Criminal Procedure Code, may direct an investiga-
tion or hold a preliminary enquiry into the case himself at once. The holding
of an enquiry or investigatiéon by a Magmtc, ind dently in certain cascs,
shutting out a ISJolicc investigation altoﬁ er, cannot ﬁaid to be illegal. The
legality of the Standing er cannot be raised in question on the ground that a

istrate has no statutory power to hold an enquiry or himself cannot conduct ,
an investigation.

Per Mack, 7—It is the nature of things extremely difficult and also often im-
practicable for a Magistrate to investigate a complicated murder case. The class
«of cases originally contemplated by the G. O. ofplgla related to torture, murder
. and grievous hurt committed on persons while in Police custody, where the
«of enquiry and investigation is really limited both in space and time. But it 1s
impracticable to cast on Magistrates the responsibility and burden of investigating
all cases of murder and grievous hurt committed by Police Officers even on per-
sons, who are not in Police custody. The Standing Order rests on: the basis of dis-
trust against the Palice where one of the police personnel is all to have committed
an offence. Only cases of grievous hurt or death caused by olice Officers in their
public capacity should be enquired by a Magistrate, but offences committed by
a Police Officer in his private capacity should be investigated only by a superior
‘Officer of the Police. To enable the Police department to win the confidence of
the public it is first necessary to remove the basis of distrust.

Per Somasundaram, J.—There may be cases where, the offence may, at first
sight, appear to have been committed by ‘the Palice Officer in his public capauc:g,
but during the course of the investigation may turn out to be one committed purely
-out of private grudge in his private capacity, or the converse cascs also may arise.
Considering these circumstances it is better to leave Police Standing Order No. 157
as it is for some more time. Prejudice against police is bound to wear out in course
.of time in independent India icularly when the people and the police begin to
realise that the servants of Government are the servants of the people. Then
there will be no need for the Police Standing Order No. 157 or for the retention
«of sections 25 and 26 of the Evidence Act or section 162 of the Code of
‘Criminal Procedure.

P. Basi Reddi and P. Ramachandra for Appellant.

The Public Prosecutor (V. 7. Rang i Ayrangar) on behalf of the State.

K.S. _ Accused acquitied.
Mack and Somasundaram, 77. . Thukkudu alias Perumal, In re.

28th, Fanuary, 1952. ’ R. T. No. 75 of 1g51.

Evidsnce Act (I of 1872), section 30—Scope and quhcahlzy—c%ﬁ.ﬂm of co-accused
— Admissibility and weight of as against othsr accused.

Per Mack, F.—Section go of the Evidence Act, was intended to relieve judges
and juries from an attempt to perform an intellectual impossibility by asking them
to exclude altogether from their minds a confession by one accused implicating other
.accused along with him, which to be rendered intelligible has to be read out in
toto when they consider the case of the other accused. The whole confession has
tobcbroughttothcirnoticcandwctiongohasbccnspcda]lycnactedtomakcsuch
a confesxion ddmissible both against the confessor and his co-accused and
this material exactly on the same footing as regards admiseibility as other evidencs,
the 'htofwhichmustvarywithiunatu.rcandquali.Thcwcighttobc
attached to the confession of a co-accused is an entirely different matter and must
.depend upon the facts of each case—in the majority of cases, 1t is very little if not
negligible. The confession of a co-accused can be used only in support of other
«evidence and should not be made the foundation of a conviction.

Per Somasundaram, § : As it is not necessary to invoke section 30 of the Evidence
Act in the case, a consideration of that section does not arise. In the circumstances,
any expression of opinion about section 30 of the Evidence Act becomes obiter. 1
shall therefore refrain from expressing my views on section 3o of the Evidence Act.
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. L. J A Menezses, MmNa.srmAmtdaEu and 7. Ram Redd amicus curiz for
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State.

KS. - _ Appeal dismissed.
Swbba Rao, 7. Rangaswamy Raja 5. The State of Madras.
$1st " Jamuary, 1952. ° W. P. No. 806 of 1951.-

Motor Vehicles Act (IV of 1939), ssction 64-A—Exercise of jwisdiction under—Scops.

Under section 64-A of th Motor Vehicles Act the Government could exercise
the jurisdiction either suo motu or on application filed before it, and in exercise
of the jurisdiction if it came to the conclusion that the order of any subordinate
authority was improper, irregular or illegal, it could set -aside that order and pass
such order which might be appropriate to the circumstances. The mere fact that a
revision petition was ding against the order of the Central Road Traffic Board
would not deprive gcu Government of the jurisdiction which it undoubtedly
posseased under section 64-A. It may be that the pendency of such petition was
the occasion for its calling for the records of the subordinate authorities, but after
going through the records when it found that the order of the Regional Transport.
Authority was bad it can validly set aside such order., . ‘

M. K. Nambigr and N. G. Krishnan Ayyangar for Petitioner.

V. P. Sarathy for the Advocate-General, (V. K. Thirupenkatachari) for the
Government pleader (P. Satyanarayana Raju) on behalf of the first Respondent.

N. Rgjagopala Ayyangar for second Respondent.
S.

K. : =~ [ !. . E. . L
Venkatarama Awpyar, 7. Pallavam Pillai ». Ganapathy Ayyar.
1t February, 1952. S. A. No. g22 of 1947.

Public pathway—Right of membars of public to taks procassions including funeral pro-
cessions.

Members of the public have a right to take processions thro public streets.
and Pathways whether the processions be religious or social or political. No dis-.
tinction can be made between religious ions and funeral processions. But
such user must be reasonable and it woulti be subject to all the limitations to which.
all processions on the public streezs are subject. ~ Awthorities discussed.

K. S. Desikan for Appellants.

S. V. Rama Aiyangar for Responden

- -t

K.S. . —————  Appedl allowsd. Leavs refised.”
Ramaswami, 7. ~ Sakuntala Bai v. Venkatakrishna Reddi.
6tk February, 1952. . GCr. R. G. No. 107 of 1951.

(Gr. R. P. No. 106 of 1951).

Sea Customs Act (VILL of 1878), section 198—Customs Inspector abusing and assaulting

on suspected of smuggling—Prosscution —Accused {f can say that it was an official
g@ni a month’s previous motice wnder mtzaﬁ:IQB was necessary—Criminal Procedure Code
(V of 1898), section 197—Sanciion of Central Governmeni if essential for prosscution.

It is no part of the duty of a Gustoms tor to lose his temper and abuse
and assault a person suspected of smuggling w o refuses to remove the gold orna-
ments worn by her. Such acts cannot be said to have been done or purported
to be donein the discharge of official duties. Accordingly a month’s previous notice
to the accused is not necessary for the prosecution of the Customs Inspector. Such
3 prosecution does not require sanction under section 197, Criminal Procedure
Code. Assuming such sanction is necemary, the sanction of the Central Govern--
ment is not necessary because the Customs Inspector is removable by a delegated
authority.

7. R. Srinivasan for Petitioner. -

The Public Prosecutor (V. T. Rangaswami Ayrangar) on behalf of the State.

’ Patition allowed and discharge of

K.S. ¢ o - —_— > accused set ,a-}'idﬂ-
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- - Subba Rao, NA o - Janakiraimayya ». Ranganayakamma .
2Qth November, 1951. . .* G R..P. No. 1326 of 1950,

Madras Agriculturists Relisf Act (IV of 1938),. section’ “(h)—Debt “dus to a
awo man as life estate holder—If sxempted - umder section 4 (h)_q[ALtA:t, .

A debt is certairly payable to the life estate holder and she can claim to recover it
as of right. She can file a siit and recover the amount. It is not open to the debtor
to raise-the plea that-there is an’ outstanding vested remainder and therefore the
«entire debt is not-due to the lifc estate holder. Where such debt is due to a life
-estate holder who-js a woman on 1st -October; 1937, if it did not exceed Ks. 6,000, *
it is not liable to scaling down under Madras IV of 1938. The value of her-
property for the purpose of exemption is the value only ‘o? her life interest in the .
property and if the value of such hfe estate does not exceed Rs. 6,000 the debt is not
liable to be scaled down. : s

V. Subraminya and M. Ramakriskna for Petitioner.

~ il 1 . .-

K. Kotiak for Respondent. - T
Satyanarayana Rao.and - .- The Municipal Council of Madurai o, -
' Rgjagopalan, F7... = . ) . . The State-of Madras.
18th Deacember, 1951. oL C. M. P. Nos. 6517, etc. of. 1951,

Madras Elactricity by Undertakings (Acquisition) Act {XLII of 1 —Coniravenes
Articls 14 of the Canrtz:t‘s;t?fujmfa:r as i rda(iu to local)botﬁc;(md t-‘w'\g‘br%ﬂtra vires.

' The Madras Electricity Supply Undertakings (Acquisition) - Act - of
1949) in g0 a2 eantes to local authoritics contravencs Article 14 of the Consti-
tution n an ore 18 'a Uires. order acquiring un crta]nngn onging
to'local bodies cannot be upheld as valid. - ‘ )

As the questions raised relate to the interpretation-of the Constitution and the
Government of India Act, 1935, certificates under Article 132:0of the Constitution-
that the cases are fit for appeal to the Supreme Court were gran -

M. K. Nambiar and P. S. Kgjlasam for Petitioners. - R

. The Advocate-General (V. K. Thinwenkatachari) instruicted by the State Counsel
(Jokni and Row) on behalf of the State. E . .

. Pdtitions alloived.

‘K8, ‘ _ ,
Satyakaraana Rao and - - Sri Lakshmindra Thirtha Swamiar of Sri Shirur
Rajagopalan, 77 Mutt »." Cominissioner,-H, R. E: Board, Madras.

13th December, 1951. C.M.P. No. 2591 of 1951 & W.P. Nos. 379 and 380 of 1951, _°

Madras Hindx Religious and. Charitable Endowments Aat (XIX q]‘"1951), }qdian.r-
» 2L 25 (4), 26, 29; 30 (2), 31, 53, 54, 55 (2), 56, 58°(3); 59, 63 to 69, 70 (2),
?;)),a.nd (4), 76,"89 and go—dAre ultra vires ths Madras Stats Legislatyrs. - -

+ Sections 20, 21, .25 (4), 26 (tothe extent section. 25 (1) is made applicable), i
section 28 (though it sounds innocuous, it is liahle-to abuke) sections 29, g0, (2),:
31 (because Courts have ample .powers to meet. these; cont cimd)vs_cctiom 54y
52 (2), 56, 58 (3), 59, 63 to 69 in.chapter VI, section 70 (2; 3)hand (4), section;
76, section 89 and section go (tothe extent it gives ‘the mment_ virtually;
<omplete control. over the. Matathi thma.nd.iliuttx)

State Legislature in 26 far-as they relate to maths..

1at S . - 1.
The sections of Madras Act II-of 1927 whieli ‘correspond to the sections of thél

new ‘Act enumerated above as bei a vires will alsq be ultra vires. ¢ Since sec-1 - -

tion 5 of the New Act has repealed the earlier Act II of 1927 it is unnece togos”
5 7 ecésary to go

into. detail in examjning which-of the provisions of the carlier Act were ultra_virss
the State Iﬁ:.:laturc tested by the fundamental rights guarantced by the Consti-,

tution of India,-1950. . - - s
"'The incidents an"dnatur;: of Maths and Matathipathis discussed- elabotately.
C.MP. No. 2591 of 1g51': C R

K:Bhashyam, T. Kriskna Rfbo, K. R. Karamth &nd S. Venkaiakrishnan for Petiticndes,
RRC . v, . ST

»

. are ulfrg vires the Madras’, -
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. 'The Advocate-General (V. K. Thinmenkatachari), M. Seshachqiapathi - and
‘T. X, Rama Nambisan for Respondents. Sdf . .
W.P.Nos. g79 and 380 of 1951 : ,
K. Umameswaram, Alladi Kuppuswami and C. V. Srimvasachan for Petitioners.
The Advocate-General (V. K. Thiruvenkatachari) with thccGovcrnmcnt Pleader
(P. Satyanarayana Raju) for Respondent. ‘ -
' 11" Ruls Nisi made absolute. Certified that it is a fit case
o K.S! o _ Sor appeal to Suprems Court.
. --"- Subba Rao, F. o *  Krishnan Nambiar 7. The State of Madras.
gand jamuary, 1952. W.P. No. 655 of 1g51.
" Prevention of Crusly to Amimals Act (XI of 1890)—Government granis to a socisty
forprmtioanml{ytoaﬁmabqumtuqua]hgﬁrwrmliyedin cases charged by agents
of socisty—Stopping of by Government—Not-a judicial act which can bs interfered with by a
writ.

 Payments of grants made by the Government to a society for prevention
" of cruelty to animals of amounts equal to fines realised in cases by agents
of such sodiety are only ex gratia payments to which the society has no manner of
right. Stopping such payments does not affect the rights of parties nor does the
Prevention of Cruelty to Animals Act or any other provision of law mmpose a duty
on the Government to .act judicially in withdrawing such payments. Order of
Government withdrawing such grant or the police powers conferred on agents
of such socicties is not 2 judicial act. The conferning of police powers on the
agents of the society, or the withdrawal of the same does not affect the rights of the
subjects. In such a case an application for-issuing a writ of certiorari for quashing
ﬂ},?\ order of the Government is not maintainable, ) 1

A. Achuthan Nambiar for Petitioner.
.. V. P. Sarathi for The Advocate-General (V. K. Th:m.katachm) on behalf of

the” Respondent. -
E.S. - Pestition dismissed.
Mack and Somasundaram, FJ. Balan, In re.
- 12th February, 1952. - R. T. No. 87 pf 1951.

. . (Cr. A. No. 620 of 1951.)

Constitution of India (1950), Part III—Fundamental rights—If includes right to use °
fobeign flags on Indian soil. - :
" Per Mask, 7—The Constitution nowhere contemplates a divided allegiance
“or loyalty to the Constitution and the flag of the Indian Union and to thccglag of
any other foreign State. Merely because neither the Constitution nor any specific
legislation forbids the use of the flags of foreign nations on Indian soil, they can
in.no sense be itted to be so used in accordance with any fundamental right
laid down in the Constitution. Such user on the con would be directed to”
the undermining of one of the main pillars on which the Constitution is founded.
It will be increasingly embarrassing for Judges (who have taken the oath to uphold
the Constitution) if t_{cy were to permit the free intrusion of foreign flags on the
Indian soil for the propagation of any form of political doctrine or economic ideals.
If such flags continue to be used by organisations .throughout the country there
would be no alternative for the Government to introduce legislation making such
user an offence punishable compulsorily by substantial imprisonment.

Per Somasyndaram, 7—** The observations regarding the use of flags are entirely
foreign to and beyond the scope of the judgment in this case .

V. Venkatraman for Row and Reddy and Mohan Kumaramangalam for Appellant.

The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State.
E.S. _ o Senience of dsath confirmed.

Ve
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Subba Rao, J. Natesa Mudaliar o. Secretary, Regional
1448 Novsmber, 1951. Transport Authority.
) : _ W.P. No..g51 of Ig5ri

Madras Motor Vehicles Rulss, rule 186 (as amended)—Limitation for filing appea
within 30 days from date of despaich of order of secrstary— Validily.

The part of rule 136 of the Madras Motor Vehicles Rules prescribing the
period of}i'injtation from the date of despatch of the order is invalid. That rule is
unreasonable and contrary to the principles of natural justice and works great
hardship in certain circumstances. An appeal filed within 3o days from the
date of the receipt of the order by the app t must be held to be ir time.

M. Naissan for Petitioner.
The Government Pleader (P. Satyanarayana Raju) on behalf of the Respondents.

K.S. e Psittion allowed.
Subba Rao, 7. Kumaraswami Padayachi 2. Govindaswami Padayachi.
9th Fanuary, 1952. . A.A.A.O. No. 18 of 1950.

Madras Agriculturists Relisf Act (IV of 1938)), section 9-A—Applicability when
morigages is in possession in pursuance of clause in morigage thai {f debt is not redeemed within
Jive ysars morigages was to becoms owner, ‘

Where in pursuance of a clause in a mortgago that if the mortgage debt is
not redeemed within five years that mortgagee was to become owner the mortgagee
claimed that he was in possession as vendee after the expiry of the five years, it
must be held that the clause was a clog on the equity of redemption and that the

ion of the creditor was only as mortgagee and therefore section 9-A of the
Agriculturists Relief Act applied directly to the case and the mortgagor is entitled
to redeem accordingly. ¢ mortgagee’s animus is not the decisive factor for the
application of the provisions of section 9-A.

T. S. Krishnamurihi Aiyar for Appellant.
T. S. Kuppuswami Aiyar for Respondent.

K.S. Appeal dismissed. Leave rsfused.

. e
Mack and Somasundaram, FJ. Rajarama Reddi, In .
4th February, 1952. ‘ Cr. M. P. No. 23ar1 of 1950.

Constitution of India (1950), Articls 22a8—DPetition under—Procedure.

Where an entire Act is called in question as ulirg vires, there is no obligation
on the State Prosecutor on the criminal side to file an affidavit at all seeking to
uphold its validity ; the onus is on the petitioner to satisfy the High Court under
Article 228 that there was a substantial question of law as to the interpretation of
the Constitution, in other words, that the Act can for some prima facis substantial
reasons be challenged in a Court of law.

V. V. Srinivasa Aiyangar, M. K. Nambiar and V. Devarajan for Petitioner.
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.8. . . Petition dismissed,

NRQ
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Mack and Somasundaram, 7. Mara Naicken, In re.

Oth February, 1952. R.T. No. 73 of 1951.
- Cr. A. Nos. 491 and 492 of 1951.

Criminal Procsdure Cods (V of 1898), section 164—Scope and effsct—Confassion
mads to Magisirals—Esssriials for admissibility in evidence—Confession by person volun-
tarily surrendering to warrant sxpressing desirs to make confession—Procedure,

Per Mack, 7—If an accused person surrenders to a warrant voluntarily and
desires to make a confession, it is the duty of the Sub-Magistrate to proceed imme-
diately under the provisions of section 164, Criminal Procedure Code and after
giving him the necessary warnings, record what he wishes (o say as soon as possible,
before he falls in any way under police influence. The precaution of giving an
accused person time to reflect is intended to protect persons, who are produced
from police custody before Magistrates for the recording of confessions, and it is
just and proper that they ahould be given time for reflection on removal altogether
from any poficc influence before confessions, which can be used in evidence against
them, are recorded. This precaution is not normally necessary in the case of
persons, who voluntarily appear before a Magistrate and express their desire to
make confessions. But as the difference of opinion on thistgomt expressed by the
other Judge Somasundaram, J., would otherwise increase the present uncertainty
it must be resolved by reference to-a Full Bench although it does not-affect the final
decision in the instant case. N ‘

Per Somasundaram, F7—The observations that a Magistrate can record a con-
fession from an accused who comes to him even before the investigation starts
does not arise in this case and are purely obiter. The Magistrate can function
only under section 164 if he is to record a confession but where section 164 does not
apply he cannot record any confession. The powers of a Magistrate are given in

edule IIT of the Godc of Criminal Procedure. The Magistrates have no other
power than what i8 granted to them under this Schedule. What is not ted
to them they cannot do. So confession made before Magistrates even before the
investigation begins, will not be admissible.

P, §. Kailasam for Appellant,

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.S. ) _— Sentsnce varied.
Govinda Menon and Ramachandrudu », Gulabchand Firm-
Krishnaswami Nayudu, 7. A. A, O, Nos. 212 and 837 of 1951*

14#h February, 1952.
Gioil Procsdurs Cods (V of 1908), sections 46 and 47—Order extending tims for a
precspt to kesp in attachment propertias belonging to judgment-debtor—Not appealabls.

An order d.i.rccﬁnﬁ preceptor extending time for a” precept to keep in
attachment Eﬁpcrtics onging to the jud(fment—dcbtor is not one relating to

execution, or satisfaction of the decree.

G. Bal?a:rmnuari Rao for Appellant.
P. V. Vallabhacharyulu for Respondents.
S. .

K. Appeals” dismissed.
Subba Rao, 7. Bhagat Estates o, Accommodation Controller, Madras.
15th February, 1952. W. P. No. 805 of 19571.

- Madras Buildings (Lsase and Rent Control) Act (XV of 1946), seclion g—
Objection taken by house ownsr thal rent of premises doss not exceed Rs. 25 per monih—
Accommodation Controller must decids whether rent is more than Rs. 25 befors sxercising

jurisdiction and dsmanding possession.,
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When a landlord after giving notice of vacancy takes the objection that the
tént of the premises in question does not exceed Rs. 25’ per month and that therefore
the Accommodation Controller has no jurisdiction to demand possession of the
house, the Accommodation Controller must first find on the materials furnished
whether the rent exceeds Rs. 25 per month before he can exercise his jurisdiction

M. A. Ghatala and C. Narastmhacharyulu for Petitioner.
V. P. Sarathi for the Government Pleader (P. Satyanarayana Raju) for Respondent.

K.S. S Petition allowed.

. ) N
Subba Rao, J. Rangamannar Chetty 2. Rangiah.
15th February, 1952. : - C.M.P. No. 6445 of 1951,

Meadras Buildings (Lsass and Rent Control) Act (XXV of 1949), section 7 (2) (¥)
—Sub-letting which entails evictions—Essentials.

. There cannot be a sub-letting, unless the lessee parted with legal posscamon.
The mere fact that another is allowed to usc the remises while the lessco retains
the legal possession is not enough to create a sub- - To create a lease or sub-
lease a right to exclusive possession and enjoyment of the property should be con-
ferred on another. Taking in other partners in his business by a lessce will not
constitute sub-leasing and the lessee is not liable to ev10t10n under the provisions of
Madras Act XXV of 1949.

. K. Umamaheswaram and A. Subramanian for Petitioner.’
M. S. Ramachandrg Rao and M, Krishna Rao for Respondents.

K.S.  — Application dismissed. -
Subba Rao, 7. ’ ' " Sambasiva Reddy 7. Central Road

18k February, 1952. ‘ Traffic Board, Madras.
. W.P. No. 686 of 1951 _

Motor Vakicles Act (IV of 1980), section 64-A—Appeal to Road Trafic Board withowt
impleading as respondent othars whose applications for permit had besn n_;sctad—Pomn not
mads pariy—If entitlad to writ io quash order in the appeal. .

n who had not been made a party to an appeal to the Central Road
Trﬂ.ﬂilcgBO ard which has made a final order may take appropriate action for getting
that order sct aside and a writ cannct be mucxiyat the mstancc of such pcrson who
was not a party to the order sought to be quashed.

V. Venkataraman for Row and Redds for Petitioner,

. The Government Ploader (P. Saipanarayana Raju) on behalf of the Government
and C. 4. Vaidyalingam and S. Gopalaratnam for and Respondent.

KS. o _ Application dismissed,
Rajamannar, C.J¥. and Venkatarama A)yar J. } Seshagiri Sarma o.
19th Fcbruaf_'y, 1952. . " State of Madras.

C.M.P. No. 4360-0f 1951.

Madras Hereditary Village Offices Act (III of 1895)—Ordsr of District Collector
setting asids thai of Revenus Divisional Officer removing a person and appointing another
Io discharge dutiss of the offics during nunontj qf holder—Government has no ﬂmdwtwn
te integfers with il
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- Appointments, dismissals and other matters of and pertaining to the hereditary
village officers mentioned in tHe Madras Hereditary Village Offices Act are governed
entirely by the provisions of that Statute, There is no provision in that Act con-
ﬁ:rr'ﬂl]_glﬁ.:y power on the Government to interfers with the orders of any of the
subordinate revenue authorities entrusted with :ﬁcci.ﬁed powers by the provisions
ofthat Act. Under section 10 (5) of the Act it is the Collector who has got the power
to appoint a qualified person to discharge the duties of the office when a minor is
_rc%ncred as heir. Ordinarily, this power is exercised by the Revenue Divisional
Officer. This is because of the provisions of the Madras Subordinate Collectors
Regulaton. The proceedings oiP Subordinate and Assistant Collectors arc made
subject in all cases and in the fullest manner to the superintendence, control and
revision of the Collector, who shall have power either to direct, generally, that the

i i of any of his Subordinates or Assistants shall be regularly submitted
to before the decision, order or sentence is carried into execution, and to
‘confirm, modify or annul them, or issue any further orders in the case, as he may
see fit; or in any icular case to direct that the decision, order or sentence
of any of his Subordinates or Assistants shall not be carried into execution, and to
pass such further orders as he may sce fit.

Where ‘there is-an order of a Revenue Divisional Officer removing a person
.and appointing another as the person to discharge the duties of the office during
_the mmority of the registered heir, the order is liable to be revised by the District
Collector ; and whers the District Collector in the exercise of this power set aside
the order of the Revenue Divisional Officer and restored the person who was removed
to his orjginal position, the order of the District Collector is not subject to.any
appeal or revision and ncither the Board of Revenue nor the Government can
interfere with his order. Where the Government interfered and sct aside such
order it must be quashed and the order of the District Collector restored.

C. Rama Rao and D. V. Reddi Pantulu for Petitioner.
T. Venkatadn for grd Respondent.

The Advocatc-(%oncral (V. K. Thiruvenkatachari) fo;' the Government Pleader
(P. Satyanarapama Raju) for 1st and end Respondents. : . .

KS. - - _ Order quashad.
Subba Rao, ¥. Raja Venkata Ra.malmi)A Rao 2.
: Co r of Madras,

19th February, 1952.
. - (O.M.P. No. 6632 of 1951,
-Revenus Recovery Act (I of 1890), sections g and s—Applicability to recovery of arrears

of income-tax. ’ )

Arrears of income-tax is recoverable by the Income-tax Officer but the process
of recovery is entrusted to the- Collector. Therefore as income-tax is recoverable
by the Income-tax Officer as Iand revenue, under section 5 of the Revenue Recovery
Act (I of 1890) the Collector of the district in which the office of the Income-tax

Officer is situate has power to send a certificate of the amount to be recovered to the
-Collector of another district. i

0. Chinnappa Reddi and P. Ramakriskna for Petitioner.

Vepa P. Sarathi for the Government Ploader (P. Sajpanargyana Rgju) on behalf of
.15t Respondent. . i
C. S. Rama Rao Sakib for and Respondent.

KS. . Application for issus of mandamus dismissed.
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Rafamannat, C;j and Venkalarama Ayyar, 7. Varadachari », State of Madras
22nd Fanuary, 1952, C.M.P. No. 5590 of 1951

Madras Manure D Licensing Order, 1949—Government Order iding for.
enhancement of licencs fes from Rs. 10 to Rs. 100 per expellsr in oil mills— Tasts m
Licence fes and tax—Differsnce. :

ere is a fundamental difference between ‘a tax and a licence fee. The
issue, of licences to regulate particular branches of business or specified trades or
) tions and other matters is part of what in American Constitutional law
ilcgﬁzd the “‘ police power ’ of the State. For the grant of a licence a fee may be
charged tp cover probable expenses which may have to be incurred for the regulation
of the particular-trade or business or calling in respect of which the licence is required.
The licence fee is not intended to raise revenues for the general purposes of the
authofity levying the fee. For such purposes the levy should be in the shape of a
tax. The licence fee'must be reasonable whereas a tax need not be,

Under the -Madras Manure Dealers Licensing Order there is nothing which
directly or indirectly provides for anything other than the regulation of the sale
of manure. There is nothing in the order to indicate that the licence required from.-
the dealers is for the purpose of ensuring the p;:lpcr quality of manure being sold.
"There is not even a provision which makes a sale of adulterated or unwholssome
manure punishable. An enhancement of the licence fee from a flat rate of Rs. 10
to Rs. 100 per expeller in an oil mill cannot be defended on the ground that the
licensing authority had to incur expenses for staff.to examine the manure and
enforco proper quality being supplied. The enhancement in the case of millers
only while ordinary dealers to pay a flat rate of. Rs. 20 would in any event
be clearly discriminatory and would offend the provisions of Article 14 of thie Consti-
tution. - ' e -
Accordingly the enhanced rates of licence fees. under. G.O. Ms.. No. 2485
(Food and iculture), dated 29th December, 1950, published in the Fort.St. George
Gazette, dated 16th January, 1951, is unconstitutional and therefore invalid because
it would amount to an unreasonable restriction on the exercite of the right to carry
on business guaranteed by the constitution and also because the fee is discriminatory
and in contravention of Article 14 of the Constitution.

K. V. Venkatasubramgnyam and Messrs. Row and Red for Petitioner. -

The Advocate-General (V. K. Thinwmenkatachari) for the Government Pleader
(P. Satpanarayana Raju) on behalf of the Respondent.

K.S. _

Rule nist mads absoluts.
Subba Rao, 7. Unioa of India ». Nataraja Sastrigal.
18th February, 1952. W.P. No. 731 of 1g51.

. Workmen’s Compensation Act (VIII of 1928), sections 16 and 17—Singls application
Jiled on behalf of a number of employed parsons belonging to the sams unpaid group—Right
qfwolqpnto appeal where total amount dirscted to be paid in such application exceeds Rs: 300
— ﬁtqfccrtiomritoqua:hordﬂnatmainiaiyablea:thmi:othlrrm:dj. S

As a single application can be filed on behalf of a number.of employed ns
belonging to the same uupaid group and an employer has the ri t to ap to the
Court of Small Causes if the amount directed to be paid in su single application
exceeds Rs. 300, the employer thus having other adequate remedy by way of appeal
to. the Gaurt of Small Causes, a writ of ésrtiorari to quash the order of the Commis-
sioner cannot, issue, - -

S. S. Ramachandra Ayyar for Petitioner,

R. Desikan for Respondents 1 and 2.
dea The Government Pleader (P. Saipanarayana Raju) on hehalf of grd Respon-

t' -
. K.S. . _— Application dismissed. -
Subba Rao, F. . Subba Rao . Director of Town ing, Madras,
18th February, 1952. "
' W.P. No. 736 of 1951.
Mmicﬂbali{;—-Eﬂablirbmnt Rules, ruls 19 (1)—Scope—Ordsr of abolition of a post
quﬁordu&ﬁuu:houucominwfommasptcybddau—{fmhbroqmiub operation
NRQ ’
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Rule 19 (1) of the Establishment Rules reads ““unless it contains an express
statement to the contrary an order for the abolition of an appointment or for the
reduction of the emoluments of an appointment, shall not be brought into operation
before the expiry of three months after notice has been given to the officer or ser-
vant whose services are to be dispensed with, on such abolition or reduction ™.

The Town Planning and Building Inspector of the Narasaraopet Munic. pality
who was in Grade ITT was served a notice on 23rd December, 1950, from the Com-
missioner of the Narasaraopet Municipality informing him that his serviges would
not be required from 25th January, 1951, as the post of Grade III Building Inspector
had been converted into Grade I Inspector by the Inspector of Local Boards, The
Inspector whose services were thus terminated applied for a writ of mandamus

ing that that abolition of his appointment was i as that order was brought
into force before the expiry of three months after notice had been given to the

ctitioner. .

P Held : As the Inspector of Local Boards specifically stated in his order that his
order giving sanction for the conversion of the existing post of Town Planning
and Building Inspector Grade III, into that of Grade I, should come into force on
6th December, 1950 (the date of his order) his order contained the express statement
that it shquld come into force immediately and accordingly three months notice
for the abolition of the appointment was not nccessary an the order cannot be
attacked. -

P. Rama Rao and K. V. Raghunatha Reddi for Petitioner.

V. P. Sarathi for the Government Pleader (P. Satyanarayans Raju) on behalf of
1st Respondent, . .
M. B. Rama Sarma for 2nd Respondent. s
K.S. _ Application dismissed.

e

Rajamannar, C.J. and Venkatarama Ayyar, F. - ‘ Rajashri Pictures, Ltd! o.
27th February, 1952. Mahalingam,

O.S.A. No. 136 of 1951.

Madras High Court Original Side Rulss, Order VIF—Suil found to be ons for specy
performancs of an agrssment to advancs ceriain amount—Plaintiff {f can invoke Order
of Original Side Rules—Right of defendant to leavs lo defend. -

Where it is found that the suit is in the nature of a suit for specifically enforcing
one of the terms of a contract between the parties, viz., a promise to advance a sum
of Rs. 22,500 out of which Rs. 7,500 had dy been advanced (the said amount
to be adjusted against the proceeds of the picture when distributed) Order VII
of the Original Side Rules would not govern such suit. The defendant is entitled
to raise dn«:?cﬁca open to one of the parties'to a contract when the other party socks
to specifically enforce the contract. Accordingly the defendant is entitled to have
leave to defend unconditionally. - .

D. Suryaprakasa Rao and A. Satyanarapana Rao for Appellant,

L. V. Krishnaswami for Respondent.

K.S. - _— Appeal allowsd.
- Ramaswami, 7. Scetharamayya o. Az}iayya.
srd March, 1952. - - G.R.P. No. 1451 of 1951.

Civil Procedurs Code (V of 1g08), Order XXXVII, rule 3—Leave to dsfend a summary
:ﬁz?gjﬂumquiabhﬂm—ffnﬁdmtwmtiﬂcdg‘mdmﬂo grant of unconditional leavs
o . .

It cannot be said that the moment a defendant had raised a triable issue un-
conditional leave to defend a summary suit should be granted to the defendant.
(1949) 2 M.L.J. 70 and other case-law referred to. To entitle a defendant to un-
conditional leave he should satisfy the Court not only that there was a triable issuc
but also that his defence was bona fids. The only test to be applied is whether the
defence raised a real issue and nct a sham one. . <. T

K. Umamaheswaram ar.d V. Sethu Madhava Rao for Petitioner.

P. R. Ramachandra Rao for Respondent. '

K.S. _— : Ordsr varied.
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Subba Rao, J. Rahimansa Rowther . Madras
2gth Fanuary, 1952 Islamia Educational Institution.
- - . S. A. No. 1673 of 1948.
Transfer of Property Act (IV of 1882, as amended in 1929), ssctions 91, 92 and 95—
—Seo morigagor tedesming morigage—Rights of the other morigagor to fils suit

_for redsmption. v : .
. The co-mortgagor redeeming is merely an instance of subrogation. The
redecming mortgagor has not merely a charge, but the mortgage, as to his share,
is exti od, and as to the shares of the other mortgagors he stands in the shoes
.of the mortgagee. Where a co-mortgagor redeems the entire mortgage, his right
as a mortgagee relates back to the date of the mortgage which he has redeemed
for the benefit of priority over subsequent mortgages. The period of limitation
for suit for redeemmg by the other mortgagor against the redeeming co-mortgagor
is the samo as against the mortgagee. IL.R. 19 Pat. 398 and A.LR. 1943 Bom.
'191,aﬂpprovcd. A suit filed within 60 years of an acknowledgment will be in time.

. Venkataraman for Appellant. .
R. Gopalaswami Aipangar for Respondent.

. K.S. i Appeal dismissed. Leave refused.
Ramaswami, F. ) Decena Naidu, In re.
-grd February, 1952. Cr. R. C. No. 184 of 1952.

(Cr. R. P. No. 170 of 1952).

Madras Food Grains (Intsnsive Procurement) Ordsr (1950), clauss 10 (1)—Sanstion
_for prosscution for contravention of provisions—Essentials for validity.

Clause 10 (1) of Madras Food Grains (Intensive Procurement) Order, 1950,
does not prescribe any type, design form or particular form of words for a sanction
for prosecution for contravention of any of the provisions of the Food Grains Pro-
.curement Order. All that the sanction must show is that all relevant materials
were placed before the authority saa.nctioni.t:lg1 the 1_&)mzvfccution and that the autho-
rity considered those materials and that order sanctioning the prosecution
Tesulted therefrom. The sanction need not set out the reasons for the sanction.
"The object of clause 10 (1) is nothin% more than a discouragement of frivolous,
.doubtful and impolitic prosecutions by low paid suhordinates who might be actuated
by several motives other than the interests of the public and the due enforcement
of control orders. Where the sanction order by ifs preamble sets out all the materials
which weré before the Collector (sanctioning authority) and the order recites
that these papers have been read by the Collector and then the decision of the
\Collector according sanction with all requisite details are set out, it is a valid sanc-
tion on the strength of which a prosecution will be sustainable. gng) 1 M.L.J.
‘243 (TI_‘.C.) ; .(é‘%%) 1 ML.J. 60o; (1950).1 M.L.J. 341, considered.

. R. A. and S. S. Bharadwaj for Petitioner.
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.
K.S. —— Conviction upheld and accused admonished.
Swbba Rao, F. Thiruvaduthurai Adheenakartha ». Bojaraja Naicker.
5th February, 1952. . 8. A. No. 1452 of 1948.

Religious gﬂdnmmw—Pmmnmt lease of property ﬂmagﬂ—Suit Sfor sstting
asids by succesding manager—Limitation—Limitation Act (1X of 190 ), section 10, Articles
134-B, 139 and 1 —Applicability. ) T .

Section 10 of the Limitation Act will enable the manager of a -temple or any
religious institution to recover property alienated by his predecessor not for
valuable consideration without any limit of time. But if he transferred the property
-without any necessity and for valuable consideration, the suit to-recover sameo
would be governed by Article 1 %;]3 of the Limitation Act. Article 184-B applies
both to absolute transfers and to permanent leases. Though a permanent
lease or a sale without nocessity is invalid and not bi.uﬂj.:fmgxg_thc succeeding
manager, it will enure during the tenure of the ¢r, who alienated the proFcrty.
"I‘hcsuccwdingmanagcrcaricrcatcanc;wlcasc, ich likewise will enure during
his lifetime. 1In the absence of evidence, it may be presumed that if a succeeding
manager with ‘the knowledge of the invalidity of the alicnation received rents

NRO -
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he accepted the tenant as his tenant during the tenure of his office. But there
may be circumstances which may establish that a succeeding manager has not
accepted the tenant as his tenant for his lifetime but as one holding under the
permanent tenancy, in which case the starting point of limitation prescribed b
Article 134-B would not be postponed till after his lifetime. But Article 184~
cannot apply to a case where a tenant had acquired a right by pressription prior
to the -amending Act. To such a case Article 144 of the Limitation Act would -
apply but even so the aforesaid principles govern the situation. The tenant’s
adverse possession would start after the term of the alienor (manager) came to an end,
unless his successor is presumed to have created a new tenancy to enure during his
lifetime.  Article 139 cannot obviously apply if Article 134-B applies. Article 134-B-
will not apply to a case where the tenant acquires an adverse interest prior to the
amending Act. (On the facts the suit was found to be barred by Em_itation.)

K. P. Mahadsva Aiyar for Appellant. ‘

K. S. Desikan-for Respondents.

K.S. _— ’ Appeal dismissed.
Rajamannar, C. 7. and . Gopala Rao p. Kantam.
Venkatarama Ayyar, 7. - . Appeal Ne. 186 of 1948.

Bth February, 1952. .
- Minor—Decree. againsi—Guardian’s failute to advance and establish defances—When
gross nsgligence entitling the minor to get the decres set asids.

The fact that certain defences were raised by the guardian coupled with the
fact that eventually the guardian (mother in the present case) chg not adduce
any evidence to try to establish those defences is not itself proof of negligence on
the part of the guardian entitling the minor to have the decree set aside, If the
guardian raises frivolous defences and subsequently i8 convinced that it was not
worthwhile proceeding with those defences, it cannot be said that the i
would be guilty of negligence. Before it can be held that the failure to defend is
gross negligence the Court must be convinced that there were substantial defences
to the action and nevertheless, the guardian failed to advance and establish them,

P. Chenchiah and M. A, Narasayra Chowdari for Appellants,

A. Sambasiva Rao and T. Venkatadri for Respondents.

K.S. _ Appeal  dismissed.
Rajamannar, C.7. and Luis Caetano Menzes o. -
Vankatarama Aypar, F. The State of Madras.

4th March, 1952. . C. M. P. No. gog2 of 1g50.
Madras Pro;r)ibitian Ast (X of 19%7)—Citizens of Poriuguese settlemsnis in fqnaha
residing in Madras Stats—Right to issue of liquor perntits. ‘ : :
Portuguese settlements in India though geographically situated in India must
treated as part of the territory of Portugal. Foreign nationals would include
nationals of every foreign country and it is for the Government of the country
concerned to decide who belonged to a particular nationality. It is not.open to .
the Madras State Government to classify citizens of Portuguese settlements in India
'resident in. Madras State, along with Indian citizens for purposes of issue of liquor
permits under the Madras Prohibition Act. The only classification which will not
offend Article 14 of the Constitution would be classification between Indian citizens
on the one hand and foreign nationals on the other, Any other classification
would be discrimingtory. It is not open to the State Government to exclude the
citizens of the French and Portuguese settlements in India from the general
category of foreign nationals on the ground that the grant of permits to them
might-lead to abuse. A Portuguese subject born at Sholapur of t8 both of
whom were born in Goa and residing at Madras is therafore-entit ed to the grant
of a it as a foreign.national. ! ) .
é: S. Vaz, P. M. V. Srinivasan and R. Natarajan for Petitioner, T :
" ... ‘The Advocate-General (V. K, Thinwankatachari) for the Government Plead
P ‘Satyanarapanaraju) and Narayanan Nair, for the State Proseoutor on behalf of
the Respondent, . - S e -
K8 D0 0 - Dirsctions gived.:

1 .
- g



Ramaswami, 7. Veera Raju o. Sundararamiah.
215t February, 1952. -~ Cr.R.C. No. 1282 of 1950.
) (Cr:R.P. No. 1211 of 1950.)

Criminal Procedurs Cods (V of 1898), sections 417, 423 and 439—Scope—Powers of
- High Court in dsaling with criminal revisions—Acquitial—Right io agitate againsi—Pro-
‘cedure. o I - )

In regard to acquittal two remedies are open. Under section 417, Criminal
Procedure Code, the State Government may direct the Public Prosecutor-to pre-
sent an appeal to the High Court from an original or appellate order of agquittal
Emcd by any Court other than a High Court. In such a case under section 423,

umnaf Procedure Code, the High Court may in an appeal from an order of
acquittal reverse such order and direct further enquiry to be made or that the
accused be retried or committed for trial, as the case may be, or find him guilty
and pass sentence on him according to law. In such a case the Code makes no
distinction between an appeal from an acquittal or an appeal from a conviction
and in an appeal from an acquittal if the Court thinks that the lower Court has
taken an erronecous view of the evidence it has jurisdiction to refuse to convict.
The section gives full power to the High Court to review at large the evidence
upon which an order oF acquittal is founded and to reach the conclusion that upon
that evidence an order of acquittal shall be reversed, the High Court has naturally
to considtr such matters as the-view of the trial judge as to the credibility of the
witnesses, the presumption of innocence in favour of the accused, the right of the
accused to the benefit of any doubt and the slowness of the appellate Court in dis-
turbing the findings of fact arrived at by a trial judge who the advantage of
secing the witnesses. - .

But when the Local Government declines to appeal and a private party secks
to agitate against this acquittal it can only be under section 439, grunma.lpProccdurc
Code. Though sub-section (1) of section 439 authorises the High Court to exercise
in its discretion, any of the powers conferred on a Court of appeal by section 423,
sub-scction (4) specifically excludes the power to convert a finding of acquittal
into one of conviction. This does not mean that in dealing with a revision petition
by a private party agaipst an order of acquittal the High' Court coudd in the absence
of any error on a point of law reappraise the evidence and reverse the findings of
fact on which the acquittal was based, provided only it stopped short ¢f finding
the accused guilty angmpassing sentence on him.

Logendranath FTha v. Polai Lal, ‘(1951) S.C.J. 508 : (1951) 2 M.L.J. 258 (8.C.),
relied on. -

D. Narasarafs and P. B, Surya Rao for Petitioners. .
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State.
S. Ramalinga Mudaliar for Respondent.

.S B : Patition dismissed,
Govinda Menon and Krishnaswami Naide, 7. Secthamma 0. Annapurnamma.
14th March, 1952. - A. S. No. 726 of 1947.

+ Atbitration Act (X of 1940), sections 31 and 32—Scope—Award made ‘dscris of Cours,
1f can be set asids in.a regular suit on the ground that the reference was procured by fraxd and
misrspresantation. .

Plaintiff filed a suit to set aside an award which was made a decree of Court,
-on the ground that the agreement to refer the disputes to an arbitrator was procured
by fraud and misrepresentation :
NRO
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Held, that the provisions of sections g1 and 32 of the Arbitration Act are a bar
to a suit and that all questions regarding the validity, effect or exiftence of an
award or an arbitration agreement between the ies to the agreement should
be determined 'in an application filed before the Gourt where the award has been

or may be filed. - .

" (1946) 1t M.L.J. 185 : LL.R. 1946 Mad. 840 ; 53 C.W.N. 410, Referred to.
P Somasundaram and P. Suryanarayana for Appellant.
M. S. Ramachandra Rao and A.L. Narayana Rao for Respondent. . -

K.S. Appeal dismisséd,
. - i
 Subba Rao, F. * Harischandridu o.. Jagannadharao..
14th March, 1952. _ 8. A..No. 69 of 1951.

Madras Agriculturists Relief Act (IV of 1938)—Section 8—Explanation IV introduced
by the Madras Act XXIV of 1950—Interpretation of. ]

A Hindu father incurred a debt before 1st October, 1gg2 and after his dea
it was split up into three equal parts among his sons who executed three separate
promissory notes on I th November, 1985, in favour of the creditor. The creditor
sued on foot of one of the promissory notes, and the debtor pleaded that the debt
should be scaled down under section 8 of the Act applying the provisions of Expla=~
nation IV to section 8 introduced by the Amending Act of 1950. .

Held, that if the dgbt was a scparate debt of the father, Explanation IV applies.
as the sons would be icirs and legal representatives among whom ‘the debt was
split up. Held also, that even if the debt was a family debt and the same was split
up among the family members, Explanation IV applies as the sons who divided
the debt would be ° igns *’ of the debtor, riz., the family, though not the heirs.
and legal representatives of the debtor. :

M..S. Ramachandra Rao and M. Krishna Rao for Appellants..
- P. V. Chalapathirao and A. Triyambakam for Respondent.

K.S. ' Appeal allowed.
Ramaswami, 7. Narayanarao 7, Ramaswami Ayyangar.
18th March, 1952. , . C.M.P. No. 2267 and 1427 of 1951

in S.R. Nos. g6226:and g6227 of 1951.
imitation Act (IX of 1go8), section 12—Scope of —Tims requisite for obtaining
[ !i'z It ”. R .

Where a petition to file an award and an application to sct aside the award
are disposed of by a comprehensive j dgment in the former petition, and the judg-
ment in the latter petition merely refers to the reasons given in the former judgment:

Hild, in an a:Ppcal sought to be filed against the latter, the two judgments are
required for filing the appeal, and the appellant is entitled to deduct the time
taken in obtaining copies of both the judgments.

19 M:L.J. 10. {Notes of Recent Cascs) and A.LR. 1g28 Lah. 755, followed.

M. S. Ramachandra Rao and M. Krishna Rao for Petitioner. ) ’

K.S. . Putition allowed,
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Ragamannar, C. J. and Venkatarama Ayyar, 7. Ammennumma v. Beeviamma,
18th January, 1952. . . App. No. 491 of 1948,
Transfer of Property Act (IV of 1882), sections 67 and 100—Second swit’ for sale on
Jwﬂg}zgﬁr to enforce a charge—If maintainabls—Civil Procedurs Code (V of 1908), section
11—If bar.
A mortgagee has a right under section 67 of the Transfer of Property Act to
file a suit-for sale subject only to the conditions prescribed theren and of course,
subject to the law of limitation and such a suit is not barred under section 11 of the
Code of Civil Procedure by reason of a decree for sale passed on the same mortgage
I a prior suit and under section 100 of the Transfer 6f Property Act the same prin-
<iple applies to a second suit for sale to enforce a charge.
K. Kutitkrishna Menon and T C. Raghavan for Appellant,
N. Sivaramakrishna Ayyar for Respondent. (Amicas caria).
K.S. _— Appeal allowed.
Chandra Reddi and Ramaswami, 77, Thirumaleshwara Bhatta .
o24th January, 1952. : Ganapayya.
S.A. Nos, 1823 and 2212 of 1947,
- Hindu Law—Adoption by widowsr after he had rs-married anothsr woman—Decsased
wife if can be nominaied as adoptive mother to whose fathar the adopted boy can inkerit, )
It cannot be said that a Hindu has a right to name a non-existent deceased
wife in preference to the existing living wife as the mother of the boy adopted by
him, so as to entitle him to succeed to the estate of such predeceased wife’s father.
65 M.L.J. 58 : 56 Mad. 759 (F.B.) doubted. (Case-law discussed.)
) K B and M, L. Nayak for Appellant in S.A. No. 1828 of 1947 and Res-
pondent in S.A. No. 2212 of 1947, - .
‘ K. Srinipasa Rao for Respondent in S.A. No. 1823 of 1947 and Appellant in
‘S.A. No. 2212 of 1947. ' -
K.S. S.A4. No. 1828 of 1947 dismissed and S.A. No. 2212

_ of 1947 allowed.
Satyanarayana Rao, 7. Thirumaleshwara Bhatta 0. Govinda Bbatta.
4th February, 1952. Appeal No. 426 of 1948.

Progincial Insoloency Act (V of 1920), Section 28-A—=Sale of Hindu insolvent father's
broperty by Official Receiver bafore Amending Act—If conveys son’s intsrast in the properiy.

" In the absence of any specific language in the deed of-sale by the Official
Receiver (on the insolvency of a Hindu father) conveying the interest of the son in
the property or in the absence of any other indication in the deed from which the
intention to convey the larger estate (including son’s share before the Amend-
ment of the Act) could be gathered it is impossible to uphold that the deed vested
in the purchaser not merely the share of the father but also the share of the son as
well. ¢ mere fact that the order of adjudication vested in the Official Receiver
not only the share of the father but also the power of disposition pcssessed by the
father over the son’s share would not by itself convey to the auction-purchaser the
share of the son unless there is indication in the document or in the sale proceedings
that the Official Receiver in fact purported to exercise that power of sale and did
in" fact sell the son’s share as well. :

T. Krishna Rao for Appellant.

K. Y. Adiga and K. P. Adiga for Respondent.

K. C— Ap peal dismissed,

Govinda Menon, 7. State of Madras o, Subbaraju,

22nd February, 1952. . S.A. No. 1691 of 1948,

Darkha.rtgrm mads by Colledr as agent of Govsrnment—UFinality—Government if
<an inisroens—DBodrd’s Standing Orders—Scope.

The Government has not got any supervening power to interfere for whatever
reason. it may be, in the orders passed by the subordinate révenue authority in

accordance with the provisions of ’s Standing Orders in the grant’of darkhast.
NRQ - -



36

Where the Collector has no power to cancel an order after it has become final, the
Government itself has no power to cancel an order. validly and duly. made by the
Collector. There is no provision for review or revision, by the Government.

N. §. Srinivasan for the Government Pleader  (P. Satpanarayana Raju) for the

Appellant.

D. Narasamjfu for the Respondent.

K.S. _— Appeal dismissed. Leavs refused.
Goovinda Menon and Panchapakesa Ay yar, 7. Suryanarayanamurthi z.
. 29th February, 1952. Venkata Syamala.

App. No. 463 of 1948.
Cioil Procedurs Code (V of.1908), Order 41, ruls 22—Memorandum of cross-objec-
tions—When susiainable.against co-rsspondents, - - . ' .
As a general rule, the respondént’s right t5 urge in cross-objections should be
limited to urging it against the appelldnt. But, in exceptional cases, a memorandum
-of cross-objections is maintainable .even against the co-respondents, namely in cases
where the questions in dispute cannot be disposed of completely without 'matters
-arising between co-respondents being reopened and reconsidered ; no memorandum
of cross-Gbjections can be filed where the appellarit has no interest at all.
LLR. (1950) Mad. 874 : (1950) 1t M.L.]. 54 (F.B.) rclied on and other case-
law discussed. ’ ’ .

B. V. Subrahmanyam for Appellant, ) .
K. Bhimasankaram, D. Narasaraju, V. V. Sastri, K. B. Krishnamuthi, N. Srinivasan
_and S. T. L. K. V. Narayanachari for Respondents. B

K.S. : Decree modifigd,
Ramaswami; 7. ) S Moya.nkutty v. Narayanan Nair,
29th February, 1952, C.R.P. No. 1039 of 1951.

Cizil Procedurs Code (V of 1908), Order 6,.ruls 17— Amendment of plaini—Right to—
Swit for recovery of possession of propetties- held under morigage susd om and far arrears o
burappad—Stay of suit on deposit of arrears of rent wnder Madras Act XVII of 1946—
Application for amendment o plaint by giving up claim for recovery of . possession and adding
Lrayer for extinguishment o morigags—Right to amendment. - - .
The plaintiff fileda suit for recovery of possession of the properties held under
a mortgage sued on. There was also a claim for arrears of purappad. Defendants
3 tod7 were said to be tenants in possession under the mortgagees. Defendants
I an 2dcpositcdthcarrcarscfrcntclaimcdmthcmﬁtandthcsuitwa.sstayod
under Madras Act XVII of 1946. The plaintiff thereapon filed an amendment
petition giving up the claim for recovery of possession of the plaint property and
adding a prayer for the extinguishment of the mortgage. The defendants objected
to the amendment being allowed on the ground that it was a ruse to deny them the
rights conferred under Madras Act XVII of 1946 and the application for amend-
ment was not bona fids, . . Y
Held : 'The motive with which the plaintiff filed the amendment application
is neither here nor there. The amendment has to be allowed so long as the plaintiff
8 within his rights and does not take away any valuable rights which had accrued
to the opposite party. It is open to a plaintiff to give up a portion of his claim and
after amendment the suit will cease to be one for the recovery of possession and
will not prejudice rights conferred by Madras Act XVII of 1946 or the later Acts
-enacted fgr the protection of tenants. In considering the question of allowing or
disallowing the amendment the fact that plaintiffs giving up the claim to possession
.may lead to some other result in regard to stay is not a matter which ought to weigh.
Nor can the Court consider the bona fides or mala fidss of a petition for améndment
%0 long as the amendment claimed is within the right of a plaintiff,
C. S. Swaminathan for Petitioner. )
Raspondent not represented, ) . '
K.S. - : ] ——— - Patition allowed,
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Subba Rao, F. * Mohammad Usan Tharaganar o. Abusali 'Ihﬂ.rﬂ?‘ﬂ-ﬂﬂ-l'-
28th February, 1952. S. A. No. 1834 of 1948.

Practice—Appeal—Appallate tribunal intstfering with finding of trial Court arrived
at on an appreciation of oral svidence—If contrary to law and open to second appeal.

It cannot be said that if an appellate tribunal interferes with the finding of
.the trial Court arrived at on an appreciation of the oral evidence, it is contrary
to law and therefore a second appeal will lie. )

Konda Kotayya and S. Sttharama Aiyar for Appellants.

S. THagafaja Aiyar and G. R. Fagadisan for Respondents.
K.S. ————  Appeal dismissed. Lsave refused.

Subba Rao, Jo Hare Raujes Gore Shastry 2. State of Madras.
4tk March, 1952. ) W.P. No. 625 of 1951.

Land A;qumiwn Act (I of 1894)—Delegation of functions of Union Govsrnment ( for
acquisition of land for Union purposes) to the State —Validity—Constitution of
India, 1950, Articls 258. . ’

In respect of acquisition of land for Union purposes (namely to housc a_Post
office in the Madras State) a notification entrusting the functions of the Union
Government to the State Government was held to be valid.

Obiter—1It is difficult to hold that the enquiry contemplated by section 5-A
of the Land Acquisition Act is not of a quasi-judicial nature. : '

M. XK. Nambiar and C. F. Louis for Petitioner.

Vepa P. Sarathi for the Government Pleader (P. Saipanarayana Raju) for Res-

pondents.
K.S. - Pstition dismissed.
Subba Rao, F. . Purnama 2. Venkata Subba R=o.
6th March, 1952. . " . 8. A, No. 1684 of 1948.

Licence—Defendant putting up boundary- wall on plainsiff’s sits agresing not. to build
ver or project saves over the wall—Acquisscence in the breach of ths agfesment and putting
up of siructures—Right of plainkiff to evict defendani. :

A denial of title of the owner by the licensec did not entail forfeiture. Where
“the defendant has put up a boun wall on plaintiff’s site agreeing not to build
over or projéct eaves over such wall but in breach of it built over the wall and the
defendant acquiesced in it for over 25 years, the plaintiff is not entitled to the
discretio remedy of a mandatory injunction. The plaintiff can be ordered
to be paid the value of the site giving dant full rights in the site. .

But the Court cannot compel the plaintiff to scll the site to the defendant and
if plaintiff insisted on retaining title to  the site the defendant should be liable to
pay nominal damages for breaking one of the warrantics in the agreement.

Ch. Suryanarayana and CA. Ramakrishna Rao for Appellant.
G. Chandrasekhara Sastri for Respondent. o
E.S. ' - Appeal dismissed. Leave ryfused.

Swbba Rao, J. Narayana Ghandrasc.khara Shenoy and brothers . Palaniappa
~th March, 1952. MudaE.ar

_ " S. A. No. 1907 of 1948.

Contraci—Agresmsnt to supply § ery free on railway at Karur to buyer in Calicui—
Natgﬁmﬁoanmrdomemjrsﬁugmmtbrdquaggayﬁ'omwuj.rtaﬁaniu
Tricky District to Calicut—Buper not willing to bear additional chargs for iransport by
other means—Sellsr not delivering goods—If liabls for breach of coniract.

Anagrccmcntwaamadcbythcscl]cr to supply jaggery to buyer at Calicut
free on railway at Karur., The Board of Revenue having issued a press-note
NRQO
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controlling movement by rail of jaggery from any station in Trichinopoly District
‘to Calicut, correspondence ensued between buyer and seller,- but r was not
willing to” bear the additional costs of alternative transport.

Held, in the circumstances there was no breach of contract in not delivering
the gooda.

Quasrs : Whether there was frustration by reason of impossibility of performance.

K. Sanjesvi Kamath for Appellant.

M. G. Snnivasan for Respondent. . Appeal dismissed.
K.S. . ) _ . ’ - g

Subba Rao, j’: Sri Adikesava Perumal p. Kumara Thatha—chanar

.11th March, 1952. ) S. A. No. 1644 of 1948

Templs—Right to build—When can be restrainsd by injunction—Quia Timet action.

Every one. whether a private individual or a representative institution, is
entitled to put up any building on his or its own land provided it does not interfere
with the rights of hisorits neighbours. So also any person can build a temple on his
land and can utilise it in any manner without creatmg a nuisance to his neighbours,
The only limitation is that by so constructing he should not cause material annoyance
to his neighbours. But there may be circumstances where a Court may issue an
injunction in a guia imst action to prevent a prospective nuisance if the threatened
injury is imminent. - ‘ o

Where a temple is put up by a rival sect on neighbouring land belonging to
them worship in the two temples at the same time with different rituals would
certainly disturb worship in the existing temple and cause annoyance to worshippers
.therein. In a case where causing annoyance is certainly there, an injunction has
.to be issued. . ) -

K. E. Rajagopalachari for Appellant. ; - )

D. Ramaswami Aiyangar and P. S. Sriaivasadsskan for Respondent.

K.S. . _— Appaalallowcdﬁ!paﬂ_. Leavs granted.
Mack aid Basheer Ahmed Sayeed, JF. . ] Sanappa, In rs.
’ 11th Marck, 1952. - R. T. No. 100 of 1951.

. Criminal Trial—Appegl to High Court—Desirability of transferring accused  to-
Madras Penitentiary and enabling him to insiruct counsel in their appeals—Murder case~
Investigating .officer—If should examine accused in jail. o i P

Facilities should be afforded to condemned prisoners to be detained in the
Madras Penitentiary during the pendency of their appeals before the High Court
to afford reasonable opportunity and access, subject to jail fules to defending counset
to interview the prisoners and obtain instructions in the further ‘conduct of their

.- Per Bashssr Akmed Sapeed, J. (differing from Mack, J.).—In regard to an

“ap petition sont by any appellant-in a referred trial or c)riminal appeal ﬁnn?:
- jail, the necessity or otherwisc of being acquainted with or making any use of such
a petition should be entirely left to the discretion of the counsel concerned and
-in view of the experience that such petitions most often than not, do not render any
amistance to the defending co no hard and fast rule can be laid down for
observance by the counsel appearing for the appellants. There is no peed for any
new provisions in the Criminal Procedure Code to compel the investigating officer
to examine the accused. If the officer fecls the necesity to examine the accused
at any before the charge sheet is laid, nothing prevents him from doing 50,
“provided cgurposc of such interrogation is to gecure information as to the facts
of the case. It is not necessary -that the investigating. officer should also examine
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the accused even after the charge sheet has been laid so thathcniayinvmtlﬁ:; and
verify any defence he might set up. After the charge shect has been any
defence t{at the accused might have can.be placed before the Magistrate
and decided upon.. If the police is to be giveri an opportunity to examine the
defence story of the and come to a decision thereon, it will not only be
embarrasing to the police but such an opportunity is also liable to be abused by the
mvestigating officers themselves.

V. V. Ramadura for Accused.
V. Rajagopalachari, amicus curiae. N .
"The Public Prosecutor (V. T. Rangaswami Airangar) on behalf of the State.

ks Sentence reversed and prisoner discharged.
Somasundaram, 7. Shanmugam, In re.
18th March, 1952. Cr.R.C. No. gog of 1g51.

(Gr.R.P. No. 894 of 1951.)

Madras Prokibition Act (X of 10a7)—Prosscuion for consuming liquor—Smell of
:}mcbzi);z of prosscution t(za‘pr%fm—%7m of guilt—Whsn #ﬁmlﬂ%rfm proof
Sme .

In a prosecution for consuming arrack it is the duty of the prosecution to prove
that the smell can come only from arrack, if the inference is to be drawn about
consuming liquor from the smell alone, The other symptoms, like red eyes, talking:
at random, #f cetera also must be proved to be due only to the effect of liquor.  Where
the evidence of the doctor shows that even if old sugar juice was taken, it may smell
like arrack and the prosecution has pot conclusively proved the smell to be that
of arrack, a conviction and sentence will be unsustainable. . .

P, 8. Chandrasekhara Iper and P. S. Ramachandran for Petitioner.
The Assistant Public Prosecutor (4. C. Muthanra) on behalf of the State.

K.S. _ Petition allowed.
Somasundaram, 7. ~ Ramaswami Udayar ». Raju Udayar.
18th March, 1952. Crl. R. C. No. 831 of 1951.

(CrL R. P. No. 830 of 19851.}

Penal Cods (XLV of 1860), section 498—Gist of offence. S :

. 7" Section 498 of -the Penal Code is intended to protect the husband and. not

intended for the benefit of the wife. It cannot be said that ina case ' where'a woman-

is unwilling to live with her husband, may be even for good reasons, and she comes

and lives with another person as husband and wife, the other person should not be

held to have taken the wife within the meaning of section 498 of the Penal-Code:

The. wife’s complicity in the transaction is no more material on a charge under

this section than it is on a charge of adultery. (Case-law discussed). -

G. Gopelaswami for Petitioner. - o )

The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State.

Govinda Menon, J. " Akhandala Kuruﬁ 0. Damodara Kurup.
14th March, . 1952. - . - C.R.P. No. 1492 of 1g51.

. Court-Faes Act (VIL of 1870), Section 77 (IV-A) -and Articls 17-B (Mad.)—Swit
by a psrson co nominc party to an earlier pariition ignoring that partition and asking
or partition—Couri-fee payable. - .

In a suit for partition by a person who wat e momine a party ac minor rep-
resented by the guardian to an earlier partition deed ignoring such earlier partition,
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the plaintiff if he had alleged in the plaint that he was in joint possemion of any
item of the joint family property along with other members, Article 17-B of the
Court-Fees Act may be applicable. But where he makes no such allegation the
plaintiff is not bound to set aside the earlier partition deed and section 7 (IV-A
of the Court-Fees Act is not an impediment to the valuing of the suit. (qu43) 1 M.L.J.
249 and (1950) 1 M.L.J. 408 relied on ; I.L.R. 1941 Lah. g08 considered. Other
cases discussed.

K. N. Karunakaran for Petitioner.
A. K. Balakrishnan, S. M. Mohiuddin and K. P. Ramakrishna Apyar for Respondents.

‘K.S. - ‘ Detition dismissed.
Subba Rao, 7. Subramania Iyer p. State of Madras.
17th March, 1952. - C. M. P. No. 8308 of 1g50.

) Madras Estaies Land (Reduction of -Rent) Act (XXX of 1947)—Procesdings undsr—
Prior decision by a tribunal that an inam villags was not an estals as it was not a whole inam in
procesdings under Madras Estates (Abolition and Consersion into Ryotwari) Act—If
binding in subsequent proceedings.

A finding by the Estates Abolition tribunal in proceedings under Madras
Estates Abolition Act that a village was not a whole inam village and therefore not
an “ estate,’” is binding in subsequent proceedings under the Madras Estates Land
(Reduction of Rent) Act of 1947. Accordingly the Government has no power to
notify that village under Madras Act XXX of 1g47.

R. Kesava Aiyangar. for Petitioner.
The Government Pleader (P. Saipanarapana Raju) on behalf of the State.

K.S. . Order quashed.
" Ramaswami, 7. Umanatha Rao, In re
2488 March, 1952. Crl. R. C. No. 302 of 1952.

(GrL R. P. No. 292 of ig52),
Criminal trisl—Warmant casss and Sessious cases—Acoused before they ars charged

anticipating dsfence by raising prsliminary points—If can be allowsd

+  In warrant cases and a fortion in Sessions cases accused ns before
they are charged and put Jupon their defence cannot be allowed to anficipate
therr defence by raising preliminary points. When the Court passes judgment
on these points they are brought up on revision to the High Court pending which

the trial of the case Is adjourned. This practice must not be itted. An
a.ccuscdp@spnhasno .ttora.iseaprclimina.rypoint before he is .
He must wait to defend till he 18 charged and ifhe is convicted, his first

remedy is in most cases by way of appeal.
Mossrs. Row and Reddy for S. Mohan Kumaramangalam for Petitioner,
‘The Public Prosecutor (V. T. Rangaswami dizangar) on behalf of the State,
K.S. - Petition dismissed,
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Subba Rao, 7J. Subrahmanya Ayyar 7. Govindaswami Moopanar.
26th February, 1952. S. A. No. 1343 ot 1948.

Civil Procsdurs Cods (V of 1g08), Order 47, ruls 8—Scope of enquiry under.

The words of Order 47, rule 8, of the Civil Procedure Code “may at once hear
the case or make such order in regard to the rchearing as it thinks fit*’ are rather
wide. The Court may, in exercise of the powers conferred under that section, -
not only give directions in regard to procedural matters but also can define the scope
of the enquiry. It may, for instance, confine the scope of the rehearing to that
part of the appeal or suit which was vitiated by the defect found or affected by
the new evidence discovered. The discretion is vested in the Court directing
rehearing, as otherwise on the pretext of an error on the face of the record affecti
an insignificant part of the decree the entire trial sometimes covering a wide fiel
and involving an examination of innumerable witnesses and a scrutiny of countless
documents will have to be reheard, though the trial was otherwise free from any
defect. It is unnecessary to attribute that intention to the Legislature, unless \:.hc.
clear words compel that conclusion. If the Court allowing & review petition
does not restrict the scope of enquiry, it may reasonably be held that it intended to
reopen the entire case: ) .

G. R. Fagadisan for  Appellant.

D. Ramaswami Aigangar and P. S. Srinivasa Desikan for Respondents.

K.S. — Appeal dismissed. Leavs refused.
Rajamannar, C.J. and Ramayya 7. Ramanna.
Venkatarama Ayyar, 7. C. R. P. No. 1682 of 1948.

28th February, 1952.

Madras Estatss Land Act (I of 1g08)—Lanrds situated in a zeroyati village formi.
part of a permansntly settled estats—If ceases to be such if obiained in exchange for
tn a pre-setilement minor inam—Suii to efeci from— Jurisdiction.

The character of lands which were situated in a zeroyati village forming part
of a permanently scttled estate, did not cease to be such even though they were
obtained by the landholders in exchange for lands in a pre-scttlement mnam. Civil
Courts have no jurisdiction to entertain a suit to eject tenants from such lands.
The nature of the land did not change because of the exchange.

D. Narasaraju and K. B. Krishnamurthi for Petitioner,

P. Somasundaram and P. Suryanarapana for Respondent.

K.S. - Patition dismissed.
(Full Bench) -
Rajamannar, C. 7., Chandra Redd: Subba Rao . Chelamayya.
and Venkatarama Ayyar, J7. - (. M. P. No. 7265 of 1951.
7th March, 1952. :

Civil Procedurs Code (V of 1908); sections 109 and 110, Order 45, rules 2,3 and 8
and Gonstitution of India, Article 198—Appeal to Suprems Court—If lies as of right whare
thers is variation of dacree on appeal by ths High Coxrt—DPrinciples.

. If the judgment or decree of the High Court, varies the decision of the, lower
Court in respect of a matter in contro in the proposed appeal to the
Supreme Court, then there is a right of appeal not only to the person against whom
the variation has been made, but even to the party in whose favour the variation
has been made. But it is necessary that the matter in respect of which, there has
been a variation should be the subject matter of the proposed appeal to the
Supreme Court. . . )

A matter in controversy cannot be split up or analysed or dissected into com-
ponent or arbitrary divisions. The true test will be to determine the nature
of the dispute or controversy.

If the matter in respect of which there has been a variation is not the subject-
matter of the proposed appeal, then such variation would not confer a right of
appeal. As regards matters unconnected with the matter in respect of which there

NR C . .



42

has been a variation ex hypothesi this will be the case when the variation has bzen .
completely in favour of the applicant.

If the requirements of pecuniary valuation are satisfied, an applicant is entitled
as of right to leave to appeal to the Supreme Court if the decree of the Court of
first instance is modified substantially by the decree of the High Court, where the .
matter in respect of which it has been modified is a matter in dispute before the
Supreme Court, irrespective of the fact whether the modification is in favour of
the applicant or not and although no substantial question of law is involved. But
if the modification is in respect of a matter not comprised in the subject-matter still
in dispute on appeal to the Supreme Court, the applicant is not entitled to leave
as of right.

Ch. Sankara Sastri, Ch. Suryanaraypana Rao and Ch. Ramakrishna Rao for Petitioner.

P. Satramarayana Raju (The Government Pleader) for the Respondent.

K.S. _ Quastion answersd.
Somasundaram, 7. - Imam Sahib, In re.
14th March, 1952, Cr. R. C. No. 128 of 1951, °

(Cr. R. P. No. 122 of 1951).:

Criminal trial—Summons cases—Misjoinder—Vitiates trial.. . -

The principle governing charges in warrant cases is equally applicable to
Summons cases. ¢ provisions of section 283, Crimial Procedure Code, applics
to summons cases also and misjoinder will vitiate the trial. Where however the
offences were trivial and committed long ago, it was held that the ends of justice
did not require that the accused should undergo scparate trials for the offences. -

G. Gopalaswamy for Petitioner.
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.S. —_— Furthar proceedings quashed.
Somasundaram, ¥. Behara Laichanna Patnaik, In 1e.
14th March, 1952. Crl. R. C. No. 1100 of 1951,

(Crl R. P. No. 1048 of 1951),

Madras Gensral Sales Tax Act (IX of 1939), section 15 (b)—Assessment to
lax of firms—Prosscution against parinsrs individually for defalt—Unsustamnabls.

A prosecution for failure to pay the sales tax assessed inst a firm cannot
lic against the partners mdividua.li?. As the defaulter is the , the firm should
be prosecuted. A complaint can be laid against all the partners of the firm as
such and they can be prosecuted for non-payment of tax. :

C. V. Dikshitulu for Petitioner.

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State.

K.S. _ Patttion allowed.
Somasundaram, 7. Thirumalai Kolundu Thevar v. Subbiah Thevar.
18th March, 1952. Cr. R.C. No. 183 of 1951.

. (Cr.R.P. No. 182 of 1g951).
Penal Code (XLV of 1860), section 395—Taluk Supply Officer taking bags of paddy
mpectgg them to be illicitly purchased by the accused—Accused belisving bona fide that
Taluk Supply Officer has no right to-take thsm and getting the property back—If commits theft.
Though the Taluk Supply Officer took certain bags of paddy suspecting them
to be illicitly purchased by the accused in black market, still if the accused believed
bona fids that the Taluk Supply Officer has no right to take them and got back the
property n assertion of his bona fide rights, whatever offence he could have committed,
he isnot a thief and he cannot be convicted under section §g5, Penal Code.  °
M. K. Nambiyar for Petitioners. . ’
R. Santhanam for the Public Prosecutor (V. T. Rangaswami Aiyangar) on hchalf
of the State.
K.S. e Accused acquitisd of offence Df%t
and convicted undsr S. 450, Penal Code.
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Rajamannar, C.7. and. The Management of Rajamani Transport, Ltd. ».
Venkatarama Ayyar, 7. < . The Workers employed in Raj i Transport, Ltd.
18¢h - Marth, 1952. . P. No. 594 of 1951,

Industrial Disputes Act (XIV of 1947)— Wages for diffsrent classes of workers—Critsria
for fixing by Labour Appellats Tri and Industrial Tribunal. :

Whether or not a particular employer is able to make profits has no bearing
or the question as to what is the propes wage for the different classes of workers
i the business carried on by the employer company. A comparison of the rates
obtaining in similar business in thelocality is extremely useful in arriving at a proper
basic wage. Ifafter paying such wages the company is unable to make any profit
that may be a consideration for the company deciding to wind up. But the appre-
hension that the company may have to close the business cannot affect the question
what is the proper scale of pay having regard to relevant factors like the nature of -
the work done, the capacity of the particular class of industry to pay and other
similar factors. o

K. Vesraswami and G. Ramanujam for Petitioners.

V. V. Raghavan for the Government Pleader on behalf of the State. -

S. Viswanathan for first Respondent. ’

K.S. — Application dismissed.
Rafamannar, C.J. and Venkatarama Apyyar, J. Venkatanarasayya 2. The State
20th March, 1952. . of Madras.-

C.M.P. No. 5671 of 1951,

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI w&;
section G—{uestion whethsr particular grant comprises less than a village and 1
scope of Act—Right of suit of aggrieved party—Writ of mandamus—CQCannot issue.

Where it is contended by a party that a grant in his favour comprised less
than a village and therefore is not an “* estate * still less an ‘‘ under-tenure *’ within
the meaning of the Madras Estates Land Act proceedings under section g of Madras
Act XX VT of 1948 would not be strictly open to the aggrieved party. There is
10 other provision in that Act-under which a special tribunal has been set up to
jecide such disputes. In such circumstances the aggrieved party will have a riﬁht
»f suit as he would have a good cause of action when proceedings are taken under
zolour of an Act which does not apply to the facts of the case. As the proper and
adequate remedy is by way of a suit it is not necessary to invoke the jurisdiction
>f the High Court under Article 226 of the Constitution.

V. Vedantachari and T. Rangaswami Aiyamgar for Petitioners.

The Advocate-General (V. K. Thiruvenkatachari) and the Government: Pleader .

(P. Satyanarayana Raju) for Respondent.

K.S. _ Application dismissed.
Subba Rao, J. Gopalakrishnamurthi . The Manager, Vuyyur Estate.
215t Marth, 1952. .

W.P. No. 352 of 1951,

Madras Estates (Abolition and Gonversion inio Ryotwari) Act (XXVE of 1948), ssction
37 (1) and (2) (c)—Power to decids whether ryot or landholder is prima facie entitled 1o Tyot-
vari patta or not—Delegation to manager—Power to bs exsrcised judicially and gfier notics
0 party. .
The Government delegated their power to decide whether a prima  facis case
s made out for issuing ryotwari patta and the rules indicate that the said power
thould be exerciged judicially. ¢ word ‘““Decide” and the right of appeal
:onferred inst the order of the Manager of the estate are clear indications that
he power Eould be exercised judicially. No judicial order could be passed with-
yut issuing motice to the parties affected. If no notice is given it is not possible
‘or the aggrieved party to prefer an appeal within the prescribed time.

B. Manavala Chowdry for Petitioner.

The Government Pleader (P. Satpenarayana Ra_]u) on behalf of Respondents,
K.S. vemE ( _ Writ of mandamus issued.
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Somasundaram, 7. . Public Prosecutor p. Ponnu Kudumban.
24th March, 1952. . Cr. R, C. No. 1175 of 1951.
. e (Cr. R. P. No. 1149 of 1951.)

Criminal t1ial—Case diary shown to Advocats for accused io enable him to cross-examines
—Accused if can be compelled to apply for, furmish stamps and obiain copiss—Crimingl
Rudes of Practice (Madras), rule, 325—Scope.

Simply because the case diary was shown to the Advocate for the accused so
that he can straightaway cross-examine the witnesses, without waiting for copies
of it, it does not mean that the accused should be compelled to apply for it and
furnish stamp papers or pay the prescribed charges. Whoever wants copies of
any record, he must pay for it. If the accused do not want copies any more they
cannot be compelled to pay for it and take those copies.

The Public Prosecutor (V. T. Rangaswami Aiyamgar) in person.

S. Mohan Kumaramangalam for Messts. Row and Reddy for Respondent.

K.S. ] —_ “Petition dismissed.
Somasundaram, 7. Ponnu Kudumban, In re.
25th Match, 1952. C.M.P. No. 161 of 1952.

Griminal Procedurs Code (V of 1898), section 196— Taking cogrizance—What consti-
futes '

It is only when the Magistrate applies his mind for the purpose of proceeding
in a particular way that is proceeding under section 200 and thereafter sending
the case for inquiry and report under the subsequent sections he can be said to take
cognizance of the offence. . It is only when the final report as contemplated under
scction 179, Criminal Procedure Code, is made that is when a charge sheet is filed, it
will be clear whether an offence has been committed or not, because by that time
the investigation is completed and the entire material is disclosed by the particulars
being mentioned in the charge sheet. Till then the Magistrate does not take cogni-
zance. It cannot be said that when a preliminary charge sheet is filed the Magis-
trate takes cognizance. Only after final charge sheet was filed cognizance was really
taken and if on that date sanction of the State Government as per the provisions of
section 196, Criminal Procedure Code, was filed with the final charge sheet the
committal on such charge cannot be quashed on the ground that the sanction was
not filed with the preliminary charge. -

S. Mohan Kumaiamangalam for Mussrs. Row and Reddi for Petitioners.

The Assistant Public Prosecutor (4. G. Muthanna) on behalf of the State.

K.S. . _ Petitson dismissed except

as o accused Nos. 70 and 71,

Somasyndaram, 7. ’ Beyabani, /n rne.
27th March, 1952. ' - Cr.M.P. Nos. 447 and 448 of 1g52.

Madras Districi Polics Act (V of 186?, section 53—Scops—Limstation for prose-
cytions undsr—When applicable—Prosscution for dessrtion—Section if applicable—.ﬁmbn
51—If applies—Dismissal of accused—If bar to prosecution on sams facts.
-~ What is contemplated under section 58 of the Madras District Police Act as
a bar or limitation for the secution is the act done or intended to be done
under the provisions of that Act or under the provisions of any other law. Where
the complaint against an accused is nat for anything done under the provisions of
the Act or by virtue of any power conferred on him by the Act or any other Act,
section 53 cannot apply and the question of limitation 1s not a plicable to the case.
It canhot be said that in view of the dismissal ofthcau:uscc?hco ht not ta be
tried in for an offence and convicted. Section 51 of the Madras District Police
Act w:..ﬁalfgt apply to cases of dismiimal made departmentally by the Police.

Neti Subramanyam for Petitioner.

The Public Prosecutor (V. T. Rangaswami Aysangar) on behalf of the State,

K.S. . —_— - Petitions dismissed,
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Subba Rao, F. Rumarappa Chettiar 0. The State of Madras:
a8th March, 1952. C. M. P. No. 9495 of 1950.

Madras Estatss (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—
Enguiry by Settlement Officer and decision that a village is not an inam esiats—If can be
treated as an estats under section § (2) of Madras Act XXX of 1947 and rent fixed.

Inam villages granted, confirmed or recognised by the British Government
are one of the categories of estates mentioned in section § (2) of the Madras Estates
Land Act. Before the Madras Estates Land (Third Amendment) Act, 1936,
for a village to come within the definition of an estate, it should be a village of
which the land revenue alone has been granted in inam to a person not owning
the kudiwaram thereof. Under the said amending Act, however, every inam village,
whether only melwaram was granted or both the warams were granted is an estate.
The Government confirmed or enfranchised some of those inams and issued title
deeds to the grantees. Government having conferred title on the grantees in respect
of those inams cannot retrace their steps or revoke the grant, except when the
conditions of the t are violated. They are the properties of the grantees. The
Legislature Act XXVT of 1948, vesting the inam estates, that is, estates under
section g (2) (d) of the Madras Estates Land Act before it was amended by the .
Madras Estates Land (Third Amendment) Act, 1936, in the Government. Under
that Act limited jurisdiction is conferred on the Settlement Officer to ascertain
whether a village is an inam estate for the application of that Act. He cannot
clutch at jurisdiction by deciding wrongly that the inam is of a whole village.
His decision is subject to an appeal to the Tribunal. The decision of the Tribunal
in respect of the subject-matter within its jurisdiction is final and cannot also be
questioned in other proceedings. But under the Act no power, cither cxglrcm or
by necessary implication, is given to the Settlement Officer to revoke the title

ally issued by the Government. The legality of the title deeds is assumed.
But er the Act the inam statutorily vests in the Government subject to their
paying compensation to the landholders.

Accordingly the Settlement Officer cannot revoke the orders confirming the
grants and issuing title deeds to the grantees. He is statutorily functioning with
a limited jurisdiction. The order of the Settlement Officer ho the inam
““as part of a village and therefore not an estate °’ is not binding on the Government
functioning under Act XXX of 1947. It cannot be said that a notification under
Act XXX of 1947 by the Government fixing the rent of such village is illegal tho
it may be advisable to withdraw such notification which is at variance with
order of the Settlement Officer. There is also an effective remedy by way of suit
to the party aggrieved by the notification.

V. Vedaniachari and T. Rangaswami Aiyangar for Petitioner.
The Government Pleader (P. Satpanargyana Raju) on behalf of the State,

K.S. Application dismissed.
Subba Rao, 7. Ramaswamy Gounder o. The State of Madras.
g5t March, 1952. W. P. No. 116 of 1952.

‘Motor Vekicles Act (IV of 1939), section 43-A—Scops—Notification by Government
dirscting Regional Transport Authority to show prefsrence to operators in the pre-war time—
Validity.

The Legislature enacted section 43-A of the Motor Vehicles Act cmpowcrm;

the Government to issue general directions in regard to matters relating to
NR C
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. transport. The notification of the Madras Government directing the Regiona
- Transport Authority to show preference to operators in the war time for gran:
of bus route permits falls mtﬁm the purview of the provisions of section 43-A ol
the Actand isvalid. -The scope of the section cannot be curtailed only to nis
-trative functions and not to quasi judicial functions. s .
Miss Perween Aﬂnmda‘m fo; Plcti-t-ioncr. ) .
The Advocate-General (V. K. Thirvenkatachari) for the' Government Pleader
cand M. K. Nambiar and N. G: Krishna Aipangar for Respondents. = ' o
KS. - T : . Application dismissed.
'Ju-l [ M T _--—7. o f, rl
P e 1oLl e . ;
- Rajamannar, G.J. and - "“Janardhana Krishna Ranga Rao 0. ‘ :
Ve rama Ayyar, J. - " .. . The State-of Madras and others.
14th Apnil, 1952. - + - . CM.P. No. 6554 of 1951.

7 - <O

Madras Estatss (Abolition” and: Conversion into Ryotwari) Act (XXVI of 1948),
- sections 45, 47 and 50—Notification and taking over of impartible estate and dsposit of advancs,
compensation amouns—Maintenance” holdsrif entitled to" claim as member of joini family
“treating the compensation athoun! as joint family property and not asimpariibls property. * -

' A junior member entitled to maintenance out of an’ impartible estate'has no
“right to the estate dr the,compensation paid on Government taking over the estate
under the Madras Estates (Abolition arid Conversion into Ryotwari)” Act. The
“tight to maintenance'is not atrributable to any present interest in the estate.  When
the estate is convested info money the custom of impartibility and its incidents
will not cease to apply. o ) i

The material time for the’ purpose of determining the rights of parties would
be the date of the notification b§ virtue of which the estate is statutorily transferred
to the Government under the s Estates Abolition Act and at that time a
junior member in an impartible estate has no subsisting and real interest in the
estate except his right to get maintenance in accordance with the custom embodied
in section g of the Ma Impartible Estates Act. . His right of succession in
certain contingencies cannot be treated as a right to a share in the property during
the lifetime of the holder for the time being. If at the time of the notification the
Emior member did not have any right to a share in the corpus of the estate, then

¢ cannot contend that after the notification and after the estate had vested in the
Government he will have such a right. The question raised as to the validity of
sections 45, 47 and 50°0f Madras Estates Abolition Act not dealt with as unnecessary
n view of the above decision.

K. Rajah Aiyar, D. Srinivasa Sarma and C. H. Surpanarayana Rao for Petitioner.

The Advocate-General (V. K. Thiruoenkatachanri) for the Government Pleader
on behalf of the State.

N. Rajagopala Aijangar and Alladi Kippuswemi for Respondents.
K.S. S : L © . Application dismissed.

~ . (
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Swbba Rao, 7. Surya Rao Bahadur ». The Board of Revenue,
5th February, 1952. W. P. No. 796 of 1951,
Madras Estaiss Abolition Act (XXVI of 1948), section 18—Portion of building used

or a purposs other than as office—If vests on taking over of estate in Government.

Bui]dj.t? includes the site as well as the premises occupied as an appurtenance
thereto, and the entire building so defined must have been used as an office. If
any portion of the building was used immediately before the notified date for a
purposc other than an office purpose, it would not vest in the Government.

Ch. Ramakrishna Rao for Petitioner.
The Government Pleader (P. Satyanarayana Raju) for Respondent.

K.S. . Petition dismissed.
Satyanarapana Rao, 7. Kotrayyar v. Gangamma.
4th March, 1952. Appeal No. 27 of 1949.

Artitration Act (X of 1940), sections 82 and 33—Scops—Plea raised in dsfence that
it is barved by reason of the existence of arbiiration award—If by ilself renders swit
snsustainable, :

Where a defendant contends that the suit is barred by reason of the existence
of an award but it is found that the original arbitration agreement which was un-
stamped was not produced and therefore secondary eviderice was inadmissible, there
is no provable award which the Court could take notice of. It can preclude the
plaintiff from suing only if really there was a legally provable award. It iso
to the Court when the defendant raises the ‘question that there was an awanf)ﬁ
defence to the plaintifi’s case to consider whether there was really an award. It
cannot be sajd that the suit was incompetent.

V. T. Rangaswami Aiyangar (The Public Prosecutor) and K. Kalpanasundaram

for Appellant, .
B. V. Ramanarasu for Respondent. - .

K.S. _— Appeal dismissed.
Sagyanarayana Rao, J. Narayana Shetty p. Aisamma.
14th March, 1952. : Appeal No. 261 of 1947,

Pardanashin lady— Tests—Transaction by—How far binding on her—Undus influence
—Extent nscessary to vitiate iransaction.

The éxpression “‘pardanashin’ isapplied to cases where the lady is always kept
in complete seclusion. It is not enough that she wears burkha and does not y
appear in the public. It is not enough for a lady who claims to be a pardanashin
women to establish that there was some sort of seclusion. If a woman, though
observing gosha, comes to Court, gives evidence, fixes the rents and carries on
business, there is no reason to regard her as a pardanashin lady entitled to advantage
and protection which the law recognises and confers upon pardanashin ladies.
Even in the case of a purchase from a E;lgda.na.shin lady the only burden which
the vendee has w discharge is to establish that in ing the property the
lady was a free and independent agent whether there had ‘beer independent advice
or not. It is not necemary to establish that there was independent advice, if the
Court is satisfied that the lady fully understood what she was doing whep she
exccuted the document. )

To have a sale set aside on the ground that it was executed under undue
influence it must be established that the person in 2 position of domination has
used that position to obtain unfair advantage for himself, and so to cause injury
to the person relying upon his authority or aid.

M. K. Nambiar for Appellant.

K. 7. Adiga and K. P. Adiga for Respondent.

K.S. - R Appeal allowed.
NR C '
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Raghava Rao, J. Subramanyam Chettiar p. Isakki Amrmal,

24th March, 1952. C.R.P. Nos. 2027 and 2028 of 1g5T.

Civil Procedurs Code (V of 1908), ssction 115—Revision—Costs ordersd on allowing
amendment of writlen stalement—Inadsquacy—Interfersnce in revision.

Where having regard to the nature of the stake an order for payment of cost8
of Ra. 5 only as condition for allowing amendment of a.written statement i8
inadequate the High Court can interfere in revision with the order as to payment
6f Rs. 5 only as costs. [An order for payment of Rs. 100 as costs was substituted
by the i-h‘gh‘ Court.] '

.G. R. Fagadisa Aiyar for Petitioner.

S. Ramachandra Aiyar for Respondent.

. KS. ’ . —_— Order paried.
Rajamannar, C.J. and Vakhan . The Government of the
Venkataramas Aiyar, 7. Province of Madras,

‘28th March, 1952. Appeal No. 185 of 1950,

Madras General Sales Tax Act (IX of 1939), before its amendment in 1947 and 1949
~Section 2 (b)—Dealsr—Mzsaning—Person in Cochin State sslling goods to rasidents in
Coclin Fori—Liability o salss tax undsr the Madras Act.

The plaintifi”s principal place of business was in Palluruthy in the Cochin
Stato and he was also a resident of that place. He had large dealings with European
firms in Fort Cochin to whom he sold coir . The contracts were mostly
executed in Fort Cochin either by the plaintiff or his son. The goods were des-
patched from Palluruthy to Fort Cochin and delivered to the merchants in Fort
Cochin. The plaintiff claimed that he was not a dealer assessable to sales tax
in respect of his dealings as he had no place of business in British Cochin or the
Province of India,

Held, (1) A person who is not a resident of a State cannot escape from or
evade the imposition of taxes by the particular State if the necessary requirements
are fulfilled which justify the levy of a tax.

(ii) On the facts the plaintiff must be held to be a person who carries on the
business of buying or selling goods in the State of Madras and therefore a  dealer
within the meaning of secdon 2 (4) of the Madras General Sales Tax Act. The
sales tax is a tax levied on the occasion of the sale of goods. The sales must in the
instant case be deemed to have taken place in Fort Cochin which is a part of the
State of Madras. ' )

T. V. Muthukrishna Aipar, N. R. Sesha Aiyar, C. T. Verghsse and A. V. Ramanatha
Asyar for Appellant, '

The Government Pleader (P. Satyanarayana Raju) and V. Balakrishna Eradi
for Respondent.

E.S. _— Appeal dismissed.
Govinda Menon and Dhanam p. Varadarajan.
Krishnaswami Noyuds, F7. Appeal No. 732 of 1g948.

g1st March, 1952.
Hindu Women’s Right to Property Act (XVIII of 1937) befors snactment of Madras
Act (XXVI of 1947)—Leasehold and morigage intsrest in Agricultural lond—Widows not
itlsd to share i as the Act cannot qffect agricultural property.
. Leaschold and mortgage interest in agricultural land in Madras Province will
not come within the purview of Hindu Women’s Right to Property Act, 1937,
before the enactment of Madras Act XXVI of 1947 and such interest cannot be
divided between the widows and coparceners. The fact that a debt can be assigned
apart from the security would not make the mortgage any the less an interest in
agricultural land. (Case law discussed).
G. R. Jagadisa Aiyar for Appellants,
S. Thyagargja Aipar for Respondents, ]
KS. | —_— Appeal dismissed
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Somasundaram, 7. The Public Prosecutor ». Kuncham Venkateswarahi.
‘158 April, 1952. CrL Appeal No. 459 of 1951.
Madras Gensral Salss Tax Act (IX of '1939), section 13—Offance under— Essentials
bo be proved. : i ’ .
For an offence Wmder section 18 of the Madras General Sales Tax Act the
prosecution must prove that the accused is a “‘ regi » dealer within the meaning
of the Act. . Every assessee has to be a registered dealer but the Legislature have
overlooked to say ‘‘ registered >’ dealer in section 9. If an assessee has not registered
himself, he may be punishable for that but not for not maintaining correct accounts
which is an obligation cast on registered dealers only. . .
Adavi Rama Rao for Accused. . : _ ’ o
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State.

K.S. / . Appeal dismissed,
Mack and Bashesr Akmsd Sapeed, JF. . Molagan and others, In v,
4tk Apnil, 1952. ’ CrL Appeals Nos. 363 and 366 of 1951.

Criminal Procedurs Cods (V ¢f 1898), section 173 (2)—Scope—Permitting defence
counsel to sse portions of Polics diary for uss in dsfence of cass—Dasirability. -

Though an acoused n is not entitled as of right to sec the case diary and
his statement to the police recorded in it there is no prohibition contained in
soction 173 (2) of the Code of Criminal Procedure against the Court permitting
in its discretion defending counsel to sec any portion of the case diary, which the
Court considers in the interests of justice he should sce and use in the defence of
the case. There is-no'legal impediment to the committing Court permittin
in its discretion and in appropriate cases defending counsel at his request to looi
mto a case diary to verify what the accused told the police as recorded there, before
formulating his defence, under section 172 (2), Crmminal Procedure Code to aid
the Court in the enquiry or trial.  Under the law as it now stands such a permistion
:annot be claimed by the accused as a matter of right. It is comparatively of
little use for defending counsel being permitted to look at the diary by thé Sessions
Judge at a belated stage of the trial. Defending counsel should know what the
accused told the police in the first instance.

There is a heavy ongibility on the Gourts in the user of case diaries under
section 172 ga), iminal Procedyre Code and on Public Prosecutors to bring to
the notice of the trial Judge any-tz;g in the case diary favourable to the accused.

V. Rajagopalackari and E. Subramaniam for accused 2 and § and S. Chellaswami
amicus curiae for I. ' § ;

The Asmistant Public Prosecutor (4. C. Muthanna) on-behalf of the State.

K.S. _ Conviction of first accused confirmed and comviction
. . - ,qf other accused set aside. .
Rqjamannar, C.J. and . .. Ramamoorthy, In re.
Venkatarama Atyar, F.. . W. P. No. 144 of 1952.
7th April, 1952.

Constitution of India (1950), Article 226—Powers under—Conditions mecessary for
reereiss of. .

It is certainly not the province of the High Gourt to interfere suo moty or at
he instance of any n whenever there is any disregard or violation of any
f the provisions of the Constitution. The High gou.rt’s power under Article 226
f the &mrtitution can only be invoked at the instance of a person who has a per-
onal grievance against any act of the State in its executive capacity whlchm.ﬂp;lt-:s
! injury on him. The right which is the foundation of a petiion under
\rticle 226 of the Constitution is a nal and individual right. ¢ nomination
f & member to the Madras islative Council by His Excellency the Governor
f Madras in pursuance of Article 171, clauses (3) (¢J and (5) of the Constitution



by

of India does not infringe the personal right of any elected member even in an
indirect manner so as to entitle him to sustain an application for the issuc of 2
writ of certiorari to quash the order of His Excellency the Governor. It cannot
be said that it is incumbent on the Court to interfere suo motx in the matter and
issue a writ of csrtiorari. : .

. The Petitioner in person. .

K.S. _— Application dismissed.
Somasundaram, J. ) Subbayyamma ». Venkata Rao.
gth Apnl, 1952. Crl R. C. No. 1029 of 1951.

(CrL R. P. No. 1010 of 1951.)

Criminal Procedurs Cods (V of 1898), section 488—Claim by wife for maintenance—
Allsgation in defence that wife was living in adultsry—Burden of progf—Party bowund to
begin ths cass.

In a case of maintenance under section 488 of the Code of Criminal Procedure
where the husband makes allegations that the wife was living in adultery and
makes that his defence to refuse the claim of the wife for maintenance, the husband
ought to begin.the case and let in evidence of unchastity so that the wife may
rebut it.

K. B. Krisknamoorthi for Petitioners.

C. V. Dikshituls for Respondent. .

The Public Prosecutor (V. 7. Rangaswami Aiyangar) on bebalf of the State.

K.S. S Case femanded.
Somasundaram, F. : The Public Prosecutor 5. Swami Chetty.
10th April, 1952. Crl. Appeals Nos. g10, etc., of 1951.

Companiss Act (VII of 1913), sections 76 and 131—Offences undsr—Complaint for—
Locus standi to make. o

With to offences under the Companies Act, there is no provision that

any offence should not be taken cognizance of unless the complaint is filed by any
of the persons mentioned in the Act. In the absence of such a provision the normal
rule, namely, that any person may set the criminal law in motion will apply. No
doubt in cases under Companies Act, it has been considered desirable that either
the Registrar or Joint Rezistrar or officer concerned in dealing with the Act should
prefer the complaint. The Regulations framed assigned the duty of making investi-
gations into these matters to the above officers and directing them to file the corii-
Plaint in such matters. But these tions do not take away the right of any
citizen to file a complaint under the Companies Act. In the absence of a special
provision requiring that the complaint should be filed by a particular person, a
complaint either by any citizen or a member of the company or by Assistant
Registrar will be a valid complamt.

The Public Prosecutor (V. T. Rangaswami Aiyangar) for Appellant,

P. C. Parthasarathi Aiyangar for Respondent.

K.S. . _— Case remanded.
Chandra Reddi, . Chakkarai Chettiar, In rs-
15th May, 1952. W. P. No. 430 of 1952.

Constitution

of India (Igzgo), Ariicle 226—Powers under—Qua warranto—Wnit
in the nature of —Locus standi fo apply for issue of.

The 'nomination of a member to the Madras Legislative Council by His Excel-
lency the Governor of Madras in pursuance of Article 171, clauses (3) (¢) and (5{
of the Constitution of India does not infringe the personal right of any
member and so long as such a member is not aggrieved by the nomination he is
not entitled to question the validity of the nomination by a proceeding for informa-
tion in the nature of a quo warranio.

S. Mohan Kumaramangalam for Petitioner. :

K.S. _ Application . dismisssd.

. End of Vol (1952) 1 M.L.J.



