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Gertamty of the law, ccnsistency cof
rulings and comity of Gourts, all flow-
ing from the same prirciple converge
to the conclusion that a decision once
rendered must later bind like cases
exceft in exceptioral circumstances,
where by obvious inadvertence or over-
sight a judgment fails to notice a plain
statutory provisicn or obligatery autho-
rity running ccunter to the reascmning,
in which cases it maynot have the sway
of binding precedents?, - At the same
time it has been recognised that judicial
consistency is not the highest state of
legal bliss and law must grows; it can-
not afford to be static and, therefore

Judges ought to employ an intelligent.

technique in .the use of precedents;
“precedents should be stepping 'stores
and not halting places.”® The Black-
stoniaw ficticn that Judges do not make
law is not r.ow accepted, Lord Derrirg,
M.R. observes: ‘““Many of the Judges
in Englard bave said that they do not
make law. They crly interpret it. This
is an illusion which theyhave fostered,
But it is a noticn which is being dis-
- carded everywhere. Every new decision
~—O0n every new situaticre—is a ceve-
loprent of the law., Law dces not
stand still, It moves ccntiauously®?
:In such develcpment, decisicrs arrived
at after full argument by cOursel
carry great weight. There is much
force in the observaticn of Hankford
J., made lcng lcrg ago, in 1409, that
“argued law is tocugh law®. Nearly.

.1.Mahabaleshwar Prased v. Kanhaiyolal, (197 5)
2SC_] 376 : A.I.R. 1975 S.C. 907.

2. The Punjab University, Chandigark v. V oy
Singh Lamba, A.I.R.1976 S.C. 1441,

3. See loreward to The Supreme Court of
India by Rajeev Dhavan, p, vii. -

five centuries and a half later, Megarry,
J., has endorsed it rerarkirg: “today
as of c1d by good, disputing sh all the law
be well-kncwn™. 1 A decisicn reached
after the testing and refirirg prccess
of argument raturally carries great
wc1ght and authority as an expcsiticn
of the concerned law in relation to the
fact situation. During 1977 abcut 18
judgments of the Supreme Ccurt have
been repcrted in _the cclumrs-cf this
Jcurnal besides almest all the imporant
decisicns of cur High  Gourt. An
endeavcur is mace hereuncer to refer
briefly to the ccurse of the march of
law in some ¢f the well-krown and fa1r1y
significant titles oflaw.

Courts: their jurisdiction, powers and duties:

In Kodiketii Nadar v. M. L.M. Fernandol®,
it is pointed cut that pragmatically a
Letters Patert appeal is a second
appezl, but in the absence of any inhi-
biticrs as prcviced ur.cer secticn 100,
Civil procedure (Gcce the furisdicticn
exercisable by the Court urder Clause
15 of the Letters Patent appears to be
vast”and might include sometimes the
reappraisal “offacts ard merits; that
on that sccre, urcer the guise cf re-
appraisal the Gourt exercising jurisdice
ticn under the Letters Patent” would
rot be justified in interfering with the
corcurrent fincdings of fact rendetred
by the sirgle Judge who, -after consi-
cering the evidence and the records
came to certain conclusicns in which
ke agreed with the trial Gourt and that
in such a case it would be difficult for
the Geurt exercising jurisdicticn under:
the Letters Patent to brush aside such
ccreurrent findings -of fact and cnce
again for a third time consider the evi-

1. Cordell v. Second Clanfuld Propertica Ltd
(1968) 3 W.L.R .864. -
2. (1977) 1 M.L.J.141,
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dence and the record to find other-
wise. Fayam & Go. v. Gopi Chemical
Industries, Indial, makes it clear . that
under the Qivil Procedure Code the
local limits of the ordinary original
jurisdiction of the High Gourt is a
‘district’ and the fact that the original
side 'of the High Qourt comss within

the definition of ¢district’ in thé Trade

and Merchandise Marks Act dces not
mean that theoriginal side tules and
the Letters Patent are rot applicable
to a suit instituted in the High Court
for infringemrent of-a registered trade
mark, Subramania Mudaliar v. Ideal
Finance Corporation®, states that in recent
years superior Gourts,in our land have
been applying the fundamental princi»
ples of natural justice t0 a wide variety
of progeedings in cases classified by
academic writers under the head
‘administrative law’ and that “recent
trends in Qourt-decisions show that the
principle of natural justice, of notice
to the party affected, must be.applied
ever to purely admivistrative decisicn-
making, if that should affect an indi-
vidual’s right. Miss Sathpa Rao v.
Urivorsity -of Madras®, bolds that it is
a principle of interpretation of statutes
that a statutory provision shall not be
s0 interpreted as to fail to reach a very
large proporticn of-things, matters or
persons sought to be covered by the
statvtes and that it is equally well.
settled that if the ¢hoice is between
twe interpretations the - narrower of
which would fail to achieve the mani-
fest purpose of the legislation the Gourt
should avoid a construction which would
lead the legislation to futility or render
the same ineffective and should rather
accept the constructicn based on the
other view that the Legislature- would
legislate only for the purpose of bring-
ing about an  effective " result.
Thiruvallurammal , v, Kullachiammal®,
exrresses the view that section 4r1-of
the Lunacy Act can be invoked either
before or after the ofder of inquisition
is made, the power can be exercised by
the Court before the order of ir quisi-

tion to have an interview with the
B
1. (1977) 1 M.L.J. 286.
2. (1977) -2 M.L.J. 385. -
3. (1977) 2 M.L.J. 403,

4. (1977) I M.L.J. 3006,
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alleged lunatic to ascertain his mental
condition, after the order of inquisiticn
the secticn can be invoked fcr the
conduct of the inquisition proceedings,
and an order rcquiring the alleged
Tunatic to attend Court for the purpOse

.. of heing perscnally examined by the
_Court can be made under secticn 41

even -befecre making an order for
inquisition,
Constitutional law - - -

In Perumal Ghetty & Bros, v. State of
Tamil Nadud, it is beld that a Govern-
mwent order under secticn 29 of ‘the
Tamil Nadu Buildings (Lease and Rent

Controll Act granting exemmf tion:from

the "Act cnly to Hindu, Muslim and
Christian charitable institvtions is not
invalid on the ground cof .its being
discriminatery against’ Parsi- religicus
institutiors, that in considering the
validity. ¢f the crder the Court has to
take the state of affairs in the State of
Tamil Nadu for which the Act is inten-
ded to apply and that the plea of a
Hirdu tenant under a Hindu religicus
institution that because Parsi religicus
institutions ate not exempted the law
is discrimiratoy cannot be accepted
and in the instant case the tenant was
pot directly affected. Dhermarajan v
Union of India3, lays down that whatever
be the basis or the ratufe of the chal-
lenge and whatever be the cause of
acticn pleaded in the writ petitions and
whatever- be the erfor: complained of
in the order passed by the executive,
there can be no gainsaying that,’ in the
instant 'case, they led to one grievance
only, namely that the petiticner’ rights
are affected, and those rights, whatevers
might be the limited grcund on which
they are scught to be enfcrced, must be
traced ultimately, to the rights con-
férred by Part III of the Constituticn;
and the moment the enforcement of
ihose.rights in.a .Gourt of law are
suspended no cne would have Ilocus
standi 19 move the Courts fcr enforcé-
ment of his rights whatever be the
particularground on which those rights
might happen t¢  be asserted,
Karunanidhi v. Urion of Indie3, decideg

1. (1977) 1 M.L.J. 19,
2. (1977) 2 M.L.J. 22
3, (1977) 1 M.L.J. 182,
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that the worlséfederation’, ‘autononm’y
and ‘federating States® bave varying
.meanings and what a- particrlar ‘word
means dépends on the context; it will
. be totally wisleadirg to apply the mean-
ing given to the words in the context of
the Amencan Constitution to cur Qon-
stitution ; if the word federation can be
used at all India is a federation of
variocus, States deugrated in the Consti-
tutioni for the purpose of efficient adml-
nistraticn and goverrance'¢fthe CCuntI"Y
that State as such has' 10 inherent
power Or autonomous power which
canrot Be encroached upon by -the
Clentre ¢ the poweis of the Centre and
the States'will have to be looked for in
the Lists and Articles of thei Constitu-
tion that the theory of 'federation
and the States’ having sOme powers
apart from the Chopstitution: has nc
basis, the States have no existence apart
from the Crnstituti~n; that it has been
held consistently by GOurts that require-
ments under Article 77 (1} and (2)
are merely dirgetory and the Govern-
ment, if necessary, can lead evidence
to prove that 'the proceedmgs Were
taken acc¢ording to. the requ1rements
of the C'mst1tut1(‘n, and the rules.
Chidambaram Chettiar v. Government of
Tamil Nedu, holds that there can be
no doubt that the questions relating teo
the vglicity of the Tamil Nadu Debt
Relief Act are, very important and in-
velve the mterprctaucn of the provi-
sicns of the -Grnstitutien, that the ques:
tions do not admit of two opiricns as
there can be no doubt abrut the com-
petence of the State Legislature to enact
.the impugned 1eg1slat1on that as the
questwn is not fairly open to argument
it will not be a substantial quesncn of
law and hence the petiticrer is riot
entitled to a certificate either un'der
Article 132 or 133 of the Gnpstituticn.
K. Mathew'v. T..N. K. Estates®,  makes
it clear that the rorms for grant of
leave to appeal to the Supreme CGourt
are ‘that the case should involve a
substantial .question of law of general
irportance and ‘that in’ the cpinicny of
the High Court the questich reeds to be
decided by the Supreme Gourtstha,

1. (1977 1.M.L.J. 443. -~ .. .
9. (1977) 2. M.LJ. 121, - Ty
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whether a partlcular case poses a sub-
stantial question oflaw is -essertially a
matter which depends upor, the merits of
each case; that what is sybstantially a
questicn of law wcald,ef ccurse, depend

"upon the facts and cifcurrstar.ces which

arise in_a particular situaticn and it
wovld be hazardcus te iren-jacket an

‘elastic expressicn ‘such-as a substantial

questicn of law within certain set norms

-and prirciples; ard that the question

whethera siiit cculd be filed for possession
simpliciter withcut regard to the letter
apd spirit of the latter part cf secticp 115
of the Transfer cf Property Act is a

‘substantial qucst1Cn of law of general

importance.  Associated Tmmports v.
Union of India%, points cut that suspen-
sion of Art1cle 166 (3) does not mean
that all the rules framed under that
Article have been abrogated, that during
a period of Pr0c1arrat1on of emergency
the Goverror being a perscn equated
to the President can himself act and no
questicn of delegation arises, that the
Secretary functior's by virtue of the
powers validly given to him by the
Governor, and that the appointment of
the AHVlsers ard the allocation of the
werk hetween them was in exercise of
the powers which have been vested i
the' Governor by the Notification of
the Proclamrration cf President’s rule.
‘Dharmarajan v. Union of India® states
that wheie the right to raise an objec~
ticn based on statutOJy rrovisiens is
within the ambit of the O1der of suspen-
sicn’ of fundamental rights passed by
the President of Irdia under Article
359 (1) of the Constitution no writ can
lie. AMokd. Aboobacker v. Tamil Nadu
Wakf Board® lays down that the Consti-
tution has made it clear that where
an alternative remedy provided in the
concerned statute was nct availed of
no ‘writ petition under Article 226
shotld be entertaired and where an
order passed urder the Wakf Act was
challenged by the mutawalli cn the
ground "of ncn-mention specifically of
the relevant secticns no relief can be
granted since a misquotaticn of the
secticn or the cmissicn to quote a pro.

1. (1977)2M.LJ.107. - -
2. (1977) 2 M.L.J. 22. ,
3. (1977) 2 M.L,J. 164, ¥
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Vision oflaw would not mrake the notice :

rr order unexfcrceable and much’ less
illegal, Muthu Velu Udayar-v. State of
Tamil Nadu®, decides that .where the
petitioner did not avail himself of
the remedies vouchsafed to-hir under
rule 6 of the-Tamil Nadu Panchayats
Rules and rushed to the Gourt be should
rot be granted any relief whatsoever
in exercise cf the Gourt’s extraordinary
Jurisdiction  under  Article 226,
Doraisami v. Barnk of India® expresses
the view that cnly if an employee - had
a statutory status she would be entitled
to the relief of declaration cf being in
employment,. if the termiration cf her
services was in ccntravention of statu=
tory provisions-and hence where. the
petitioner had no such status she would
not be entitled to any relief under
Article 226 and her rewedy, if any,
was to appreach the civil Court. Madras
Steely are Industry v. Foint Chief Controilers,
makes it clear that where the petitioner
could not ask ap "authority to ‘do a
thing which that authority admitted
that it would be beyond kis power-to
do and that what be did earlier which
provokad ‘the petiticner to seek for
enforcement of that crder was based cn
a "mistaken appreciatior; ¢f facts, there
was no justiciable cr enferceable right
vested in the petiticner and he could
not ask for-a writ™ of mandamus,—
T kangathammal v, Secretary, Food Depart-
mentd poirts out that in the context of
the 'proceedings .of the Rice Millirg
Industry Regulaticn Act, no individual
has a right, strictly so-called, to obtain
for himself a permit 'or licence, any
more than he ha§ to prevent its being
granted to another; that the grant of
a licence under the Act is essentially
an act of administrative discreticn,
although in taking a decision the ccn-
‘c:rned authority might perforce have
to take note of relevant factual consi-
cerations bearing cn public interest and
might choose to hear representaticns
from private interests alsc; and, by
merely putting forward the considera-
tions germane to' a proceeding under

(1977) 2 M.L.J. 117.
(1977) 2 M.L.J. 60.
(1977) 2 M.L.J. 212.°
. (1977) 2 M.L.J. 221,
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section 5 (4)of the Act an existir g rice
mill owner cannotacquire locuy standi
to challenge the validityof a grant to
ancther person. W. S. Insulators of
India Ltd. v, Presiding Qfficer?, states
that the writCourtexercising jurisdic-
tion under Article 226 is not completely
bereft of authority to enquire and find
out the realities in a particular casey

-it may be that in the course of such

enquiry some factual investigation way
-be called for; there is no tctal ban or
bar on the Court to undertake such an
investigation in -the interests of justice;
a fortiori it may be recessary to do so
in a case where it is reascnably felt
that the adjudication of a dispute
between the werkmen and the rwanage-
ment would unnecessarily be protracted
and the lengtl of delay, which is avoid-
able could be sliced tc a great extent
if an enquiry into the merits and facts
is undertaken evenr when exercising
thg visitorial jurisdiction under Article
226. C :

In State of Madkya Pradesh 'v. Ratan
Singh?, the Supreme Court holds that
under section 401 of the Code cf Cririnal
Procedure, 1898, -the appropriate
G-vernment has. the undcubted .discr:-
TiCn t0 remit ©or refuse to remit the
sentence and where it refuses to remit
the sentence no writ can be issued direc-
ting the State Gcvernment to %elease
the prisorer. In S. Nargpana Iper v,
Union of India®, the Supremre Court
lays cown that Courts have ro jurisdic-
tion under Article 226 to go into the
reasonableness of telephcne rates and
charges, for the reasors () when any
subscriber to a telephone enters into a°
contract with the State he has the
option to enter into a ccntract Cr not,
(#i) the telephcne tariff is subordirate
legislaticn and legislative process and
the rules framed regarding the rates
are laid befcre each .House of Parlia-
ment and they take effect when they
are passed by Parliament, and (dii) the

uestion cf rates is first gene inte by
?he Tariff Inquiry Committee which
is heacded by ncn-cfficials and the tariff
rates are then placed befere the Hoeuse

1. (1977)2M.L.J.424.
2. (1977) 1 M.LJ. (S.C.) 19.
3. (1977) 1 M.L,]. (S.C.) 41.
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in- all the budget proposals and the
rates therefcre beccme a legislative
policy as well as a legislative process
and is not for judicial’ determinaticn,
Palanichami v. Canara Bank?l, states that
it is not eorrect that exercise. of a con-
tractual right.of terminaticn of services
by an exployer could be scrutinised and
interfered- with by.the Court under
Article 226 and that where an order of
termination of service is made in exer-
cise of the power conferred on the
emplceyer urnder the terms of a contract
the order cannot be. set aside -by the
Qnourt. Collector of Customs v. Mehta
Puaint Works?, decides that Rules 13 (a)
and (b),0f Ghapter IV-of the Scale of
Rates Ghargeable by the Port Trust-are
in the nature, of a contract  between
the parties and canrot be enforced by
the issue of a writ, of .mandamus.
Ramachandran v. Tudaiyalur Co-operative
Agricultural Services Ltd.8 expresses the
view .that whether a personr was by
reason of conviction for an offence of
sale of adulterated rilk by an employee
of a-Milk Supply Society of which he
was the - President suffered disqualifi-
cation for membership of a Co-operative
Scciety has to be decided only after
notice to the person and affording him
an cpportunity-to put forward his case,
and an order terminatirg his member-
ship without givirg him such opportu-
nity canrot be allowed to stand and
can' be 1
Somasundara Pandarasannadki v. State of
“Tamil Nadu8, makes it clear that for a
consideraticn .cf the objecticns prefer-
red against a- nctification . ~published
as per Gevernpment’s directiop to -the
* Comrrissicner of Hindu Religious and
Gharitable Endowments to arrange fcr
such publication declaring its.intention
to extend the provisicrns of the Hindu
Religious and Charitable Bndowments
Act t0 a particular, endowment on the
ground of misrranagement to be legally
effective, it should be dore after hearing
the objector and - affording -him_an
opgpcitunity of proving the truth of his
objections; and where neither the Conr-

1. (1977) 2 M.L.J.474.
1

2. (1977) I'M L.J. 15,
3. (1977) 2 M.L.J. 472 - - - |
4, (1977) 2 M.L.J. 801. -~ ,
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missioner nor the Governmenthad called
upon the pstitioner to substantiate his
objectiors by any oral representation or
the producticn of evidence it could not
be said that the abjections of the peti-
tioner were considered' at 2ll and:the
impugned order was lia ble to be quashed.
Bhama- Ramamoorthy v.. St:te of Tamil
Nadul peints out that where lands are
sought to be acquired exercising the
power of erinent domain the 1 inimum
that could be expected- of the Govern-
ment is'to follow the procedure -strictly
and- that .where the notification, issued
under section -4 (1) of the Land Acqui-
sition-Act -as- published in the Gazette
had not shown the name of-the peti-
tioner as it cught 10 have in view of a
change. of the- revenue registry; -the
notificaticn was- liable to be quashed.

. Ramaswamy v. Assistant Enginesr®,-holds

that in view of the provisicn in section
7, Tamril Nadu Land Encroachment Act
that befcre taking pfoceedings -under
section 6 of the Act the person sought
to be evicted should-he served with a
notice under section 7, the initiaticn of
notice fer .summary evicticn in the
absence of nctice under secticn 7 served
on the petiticner is not a proper cor-
pliance with the provisicns of the statute
and the impugned memorancdum is
therefore liable to be quashed. Correya v.
Deputy - Managing Director (Tech.), Indian
Airlines®, states that the cfficers and
employees of the Indian .Airlines Corpo-
ration have a statutory status and for

-violation of any of the statutory regula-

tions -relief can be sought and where
the - entire disciplinary proceedings
against the: petitioner. were vitiated for
violatico of the basiec principles. of
natural justice for dnstance, by. reason
of statements taken -behird the back
of the petitioner at the time of the pre-
liminary enquiry beirg taken as sub-
stantive .evidence; they-are liable to be
set aside, - K; R.-Ramar v. Special Deputy

1. (1977) 1 M.L.J. 823.
2. (1977 1 MUL.J.
Mudaliar v. Government of Tamil Nadu, (1977)
1 M.L.]. 406 holding that section 4 (1)
notification is purely preliminary in nature and

162. Cf. Krishncppa

_ is administrative in charac ter and no writ will li¢

to quash such a notification
3, (1977) 1 M.L.J. 364, |
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Tahsilder decides that in view of the
fact that three different dates were
given fer the so-called enquiry, even
if such enquiry had. been held, which
was highly improbable, it shcould have
been perfunctory without the petitioner
having a real opportumty to prove his
rights as a tenant and in those ciicum-
stances, in the interests of justice, the
impugnred order is liable to be quashed.
Ananthakrishnan Nair v. Dri Ramakrishnan®
points out that in regard to the, ques-
tion whether an (‘rder which is made
final by reascn of the in=built provisicns
in a statute is.still revisable under the
supervisory or visiterial jurisdicticn of
the Superirr Cnurt cither under section
115 of the Givil Procedure Code or under
Article 227 of the Grnstitution of India,
in so far as the jurisdiction under the
Constitution is ccncerned, it has to
prevail because no statute enacted under.
the law can make an inroad into the
provisions of the Constitution and, in
so far as the revisional jurisdictien under
section 115 of the Qivil Procedure Gode
is comcerned, there are certain guide-
lines in.the. sectirn itself which permit
the exercisc of such jurisdicticn,
Ctidambaram Chettiar Firm v. State of
Tamil Nadu® holds that the.provisions
of Article 3ar.are subjcct to the powers
under Artlcle 304, that Article 304 will
prevail over the Gcneral right of trade
and commerce Ouaranteed under Article
301, that Artlcle 304 alsc spcc1ﬁes that
the Legislature of a State may impoOse
such reascnable restrictions on  the
freedom of trade, commerce and inter-
course with or within. that State as
may be required in the public interest,
that whether the restricticns are reascen-
able or nct is justiciable by Courts,
and that the provisions of the Tamil
Nadu Debt Relief Act, 1976 are valid
and rot uncenstituticral, Venkataraman v,
State of Tamil Nadu8, holds that when
once a pclice officer is-absolved of all
charges the reason which prompted the
Government 1ot to ccrsider him for
promoticn is chliterated, so that the right
to have his case reopened and his name

1. (1977) 2 M.L.J.'234.
2. (1977) 2 M.L.J. 98,
3. (1977) 2 MLJ’ 1.

4. (1977) 1 M.L.J.317, !
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considered for promoticn with effect
from the date when a persor junior to
him was promoted will revivey further
he will be entitled tosuch consideratiop
with the application of the sama criteria
which were brought to bear on the
promoticn of his -juriors; if there was
more than cne such ¢ccasion ‘the case
will have-to be recensidered in relation
to them -all and on the same basiss
refusal of these rights to hirr is a denial
cf equality cf cpportunity in the matter
cf enrployment ard is bit by Article 16
and that this right cannct be denied
to” him even though he might'since have
retired having attained the age of super-
annuaticn. In Dalavai v. State of Tamil
Nadul, the Supreme Court decides that
the pension scheme formulated by the
Tamil Nadu Gevernment granting pen-
sicn  to- anti-Hindi  agitators contains
the vice of disintegration ‘and foment-
ing fissiparous tenderciesy that if any
State will be engaged in exciting emotion
agairst Hindi cor any cther language
such provccation. has to be nipped in
the bud because these are anti-raticnal
and anti-derrocratic tendencies 3 that
there is no' legislative sancticn for the
scheme and the Gcverrment cculd not
by ah executive crder authecrise pay-
ment of the pension scheme; that the
persicn scheme is uncerstituticnal and
the budget sanction 'is equally urgonsti-
tutlonal and the State will be compe-
tent to claimr refund of the moereys ille-
gally and uncenstituticnally  paid.
Chidambaram Chettiar v. State. of Tamil
Nadu®, expresses thé view that the words
in Fmtry 3a in List IT of Schedvle VII,
to the Censtitution have to be rcad,
disjunctively; that the lecgislative com-
petency would relate therefcre to (7)
money-lending and mcney-lenders, and
(ii) the relief of agricultural indebted-
ness; that the entry weuld cover not
orly the scaling down of debts due t0
money-lenders but also the liguidation
of debts; and that the provisicns of the
Tamil Nadu Debt Relief Act may fall
under Entry 30 of List II, morey-
lending and mcrey-lenders,” relief of
agricultural indebtedress, and Entry 26,
“tracde and ccmmerce.”

1. (1977) 1 M.L.J. (8.C.) 40,
2, (1977) 2 M.LJ. 1.
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Industrial and labour law :

In Workmen of M. F. Club v. Presiding
Offteery, it is pointed out that the acti-
vities of the Madras Flying Glub Limited,

Wwere carried on in a systerratic fashion®

and with 4 commercial motive, that
there was also no nexus between the
main object, namely, study cf aeronautics
and the club’ activities, and the Glub
was, therefere, an ‘industry’ within the
meaning cfsection 2 (j) of the Industrial
Disputes Act, 1947. Maragement of
Softre Theatre v. Additional Commissioner
Jor Workmen’s Gompensation® decices that
secticn 2-A of the Industrial Disputes
Act does not fully bar the remedy uncer
'section 41 of the Madras Shops ard
Establishments Act, 1947; that if a deci-
sicn is rercered urcer secticn 41 (2) of
the'Madras Act befere the Goverrment
bad made a reference undersccticn ta of
the Industrial Disputes Act, the decisicn
would be final between the pafties, but
if befecie the conclusicn ¢f the enquiry
under section "41. of the Madias Act,
the Government makes a reference
under section 1a of the Industrial Dis-
putes, Act the pending = preceedings
under the Madras Act cantot be con-
tinued, but if a reference has been made
before” the conclusion of the "appeal
under section’ 41 of the Madras_ Act the
proceedings under the Industrial Dis-
putes ¢ Act will have t0 be followed;
that after a reference had been made
under the Industrial Disputes Act,- the
provisions of secticn 41 of the Macras
Shops and Establishments Act wculd
not be applicable; the dispensirg with
the services of the werkmen could not
. be challenged under section 41 of the
Madras Acts and that section 41 of the
Madras Act is pot repugnant_to the
‘provisions contained in section 2-A of
the Industrial Disputes Act and is not
rendered ineffective by the provisicns
of Article. 254 of the Constituticn.
" Industrial Chemicals Litd. v: Labour Court3,
holds that'it is open to tke Labour
Court in exercising jurisdiction to take
note of the several cicumstances in the
particular case before it and decide
not to grant the relief of reinstaterren t,

17 (1977) 1 MLL.J. 99.
~ 2. (1977) 2 M.L.J. 191.
3. (1977) 1 M.L.J. 389,
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but grant instead relief by way of com-
pensation to the workman; it.is this
principle on which section 11-A of the
Industrial Disputes Act is based; there

_is rothing in section 25-F to skcw that

the term ‘paid’ was to be unrderstood
in any special or limited sense, so.what-
ever meaning the expression has uncer

the gcmmon law or general law must

alsc be intended to be cornoted when
ithe teim is employed in the secticn and
if under the general law a cheque was
regarded as tartamount t0 payment
of money upon no6 principle can a
similar positicn be denied for payment
by cheque urncer secticn 25-I; that the
true positicn in law is that when a
cheque is accepted by the creditor the
date of acceptirg the cheque is regarced
as the date of payment; that the settled
ccncepticn of mwodern jurisprudence is
to regard a cheque nGt as a cenditicnal
payment, but as a payment equivalent
to cash, effective from the date of tender
in all cases where the cheque is subse-
quently encashed and appropriated by
the payee; that under section 25-G an
exployer may retrench any workman
from service; if the workman was the
last to be employed in his establish=
ment, the employer can retrench hin

-without ‘assigning any reascns what-

soever in the notice of retrenchment;
if, on the contrary the workman ivas
not'the last to be employed the employer
must state reascns fcr retrenchivg him
frem service and record them in the

‘notice of retreunchment; and that which-

ever way the issue as to retrenchment
way be tossed, about in discussion in
individual cases, it must, in every case
¢t me down ¢cn all-ours to section 25-G.
Duraikannu ~v. General Managery Parry’s
Confectionery Lids states that a domestic
tribunal is not a Gourt and the rules of
evidence are not applicable to proceed-
irgs before it; that the scope of the
tribunal’s enquiry io a petiticn for
approval under the proviso tQ secticn
33 (2) is very limited; that whele on
an" identical charge and evidence in‘a
cricinal prosecuticm agzinst an emplo-
yee he has been fourd nct guilty on
merits and therefcre acquitted no
departmental enquiry can be undere

1. (1977) 1 M.LJ. 521, 1 ..
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taken on -the identical charge and a
firding ofc'ullty given on like cr identical
evidence ignoring the finding of 2 com-
petcnt criminal Qourt of acquittal -on
‘meritsy but if an-acquittal in a crimiral
prosecuticn is on a technical ground
or by giving the benefit of doubt, - the
position would be different and in such
a ‘case the departmental enquiryon a
similar charge and evidence would be
open and no want of bona fides-could be
attributed to the enquiry,

Contracts and ancill ary laws:

In Saraswatki Ammal v. Lakshkmi. Ammal®
it is held that mere procofofrelaticnship’
hcwever rear it way be, may rot be
sufficient for-a Gourt to assume that
-one relaticn was in a positicn to domi-
nate the will of another, that such
"bonds of kinship which are vniver-
sally felt 'should rot be mistaken as
equivalent tc -sayirg thal cne kinsman
could unduly irfluence the cther in the
-circuit of such bondage, that even if
any advice is.given it may be influence
but net undue irfluence: ard that cre
other feature to be established cn mate-
rials pleaded and acts established is
=zthat the bargain is s0 unccrnscicnable -
‘that it cculd reascnably he said that
-the perscn sought to obtain - unfair
:advantage for himself and so as t6 cause
injury 'to the persen relyirg upcn his
‘authority or aid. Pitckaiak Pillai v,
Govindaswamt  Chettiar®, holds  that
secticn 23 of the Contract Act attaches
itself only to an illegal contraet anc it
does not attach itself to any illegal act
outside a contragt} hence where there
is no term or stipulation cr corditicn in
an agreement which® is in violation of
any provisicn - of law, the _agreement
is not hit by-section 23, Kamala Sugar
Mills Ltd. v. G. B. Bhahar Singh8, points
out that public policy is rct an immut-
able doctrire and with:the passage and
‘marech of time 1t changes and has - to
change; that unless the Gourt is satise ~
fied on the pléadings and the-evidence
. let in that the bargain ccntaired in a
- contract is sO irrational, uncorscion-
able, illegal and avcidable the rcrmal
course of a contract ought not to “be

1. (1977) 2 M.L.T. 179.
2. (1977) 1 M.L.J. 107,
3. (1977) 1 M.LJ..149; . .. ¢
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stemmed, but on. the .other hand the
Gourt should aid to follow up sueh con-
‘tracts and case the miethcd to imple-
ment themj that section 23 provides
the basis for Courts to find, whether a
contract is opposed to public policy:
that the foundation’ cn which the prin-
‘ciple of public policy is based is that
1o Court will'lend its aid to a man who
founds his cause of acticn upon an
imrmoral or illegal act, but it is always
necessary that the COurt s, gonscience
"should be satisfied that ‘the illegality,
immorality or Jirraticnality. complained
ofin a contract goes 1o the very rcot of
the matter and shakes its fcurdaticns
that commercial transacticrs ccuvcled
in “easy and ‘understandable lap guage
and contaired in"a contract have to be
respected acccrding to their tenorj that
Courts cught not te be astute to cefeat
the "efficacy of such documents cr des-
troy such bargairs; that while inte1=
pIc ung a commercial contract a broader
outlook has to he adopted and care
should be- takén to avcid an artificial
ard unreascrable' apprcach in the
"m~tter of understanding the meaning
and purpose of such documerts; that
in such cases the Courts should occupy
the chair.of the ccntracting partms ar'd
reasenably undertand their mircs ard
intents; thatifafter such an apprcach the
,ir.stIumcnt still presents circumstances
"which the ccnscience ¢ f a reascraBle ard
prudent perscn carnct accept and if ex
Jacie the terms are so ur ccr.SC10nable,
illegal'and desigr.ed to avcid crevace law,
then only the dcctnre 't public policy
will intervene arid Will rot implement
such bargam and that a clause .in a
contraGt vestmg a right in_the scller to®
accept cr reject crders forirally bccked
by its representatives and 2 clause. where-
under a higher price carbe demarded
by the seller urcer certain circumstances
carnot be whittled cown ard thrcwn Cut
sas  clauses Cppcsed to public. policy.
Dotairoj v. ‘Rojan? states that urcer sec-
ticn’23 an agreement i§ lawful urless it
'i§ fc1bidcen by law cr the Ccurt regarcs
it as opposed to public pclicy; that ex-
ceptin cases. where the law fc rbids it with
«a view to the protecticn cf the public,
normally the Ccurt may enforce the ctn-

T
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tract and that where the pafties entered
into aepartnership for rurning a touring
cinera under the licence issued in“tke
nameofone partner completely unaware
of the legal position that.the partnership

itself might be considered to be Lit by

‘'section 23, and cn the retirement ‘of one
partner the othels executed a promissory
note in bis favour for tke amount due to
himr wticl represented tte arrount which
tke retiring partner had paid to the otker
partners, the latter were bound to return
tke' money under section 65. Sundares-
waran v, Sti Kristna Refinesies, lays down
that a clainr for compensation of damages
on the part ofa self-interested buyer who
postponed the demand for delivéry with-
Out cause ‘but Obviously with ‘intent to
gain a material advantage to” himself is
not just and cannot be acceptéd; that
suck a huyer cannot take advantage of
undue benefit out of-such a vOluntary
act and take advantage ofa favourable
market thatin contracts of sale ofgoods
if during ths working or. parformance of
the sams, customs or excise duty or tax
on the'sale or purchase ofgoods was.im=
posed by any law and such an incposition
takes effact, under section 64-A of the
Sale of Goods Act the seller might add
so0 .miush of such increase to
the contract price as would be equiva-
lent to the amdunt paid or payablé
in Tespect of . suck tax or increase
of ta®® and he would be ‘éntitled to
sue for and recover such addition,
but if the buyer refuses to pay the
sams either expressly or.by necessary
implication the buyer will be deemed to
have disengaged himself from the posi-
tion from which ke could demand per-
* formance and consequently demand
damages for non=performance. VE.4.
Firm v, Intian Qugrseas Bank Ltd2, €x-
-presses the view that whenr the cusiomer,
‘a firm,.carrying on business in Indja had
obtained accommddation frerr the plain-
.tiff banksrs at .their Penang branch in res-
pect of which ‘they offsred, with the pér-
mission of the Reserve Bank, Indian secus
1ities in the form of fixed deposits which
the firm bad deposited.with the Trichy
:branch of the plaintiff and the customer
‘later on asksd tke banks1s to adjust the

1. (1977) 1 MLJ. 51,
2y (1977) 2 M.L.J. 354, - -
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available securities, then tte time taken
" bytte Bankin conjunction with the Re-
- serve Bank to adjust the amount was only
‘in thé stream of procedural process of
realisation and did not have an impact
upon the substantive relationship of deb~
-tor .and creditor, ~ Madasami Nadar v.
“Virudhunagar Municipality?, makes itclear
that in order to rest a claim under sec-
tion 7o of the Qontract Act, there need not
be a pre-existing legal obligation:on the
part of the claimant to supply Or serve ;
that s0 long as it is'not an officious over-
bearance on the part of the plaintiff-to
intermeddle and cause the supply to be
-madse or cause the work to be done he ¢an
:claim corrpensation provided he did make
such supplyor did the worknotintending
-to do so or supply giatuitously j that if
-it is clear that the plaintiff bona fude acted
with the genuine intention of supplying
-the gcodsor doing the work, then if it is
not intended to be a free or gratuitous’
act, he is bound to'be corrpensated by the
other party for such an overt but sincere
act done by the initiating -paity should
not - go awaste since the party agains¢
whom cOirpensation isiclaimed did have
‘the ‘benefit of the supply of the goods.--or
the performanice of the work; and that
50 long as the act is not illegal the juris<
diction of the Gourt to grant relief i§
always available so as to avoid- unjust
enrichment and also on the basis of an
implied forging of a quasi-contract : be<
tween the two partiesi Seth Dhanoonal
Pagstam v, Kuppuray®, states that section
131 provides for 2 contract to the cond
tary because under the Act the deathicf
the surety would operate as a revocation
of the continuing guarantee in the "ah-
sence 0f a contract to the gontrary; there
is no provision in section 130 for such a
contract and the section in terms refers
to a notice to the creditcr and saysthat a
continuing guarantee may, at any tine,
be revoked by the!surety as to fufure
transactions by notice to the creditor;
that itis‘open to the parties to provide as
to the manner in which notice to the crés
ditcr under section 130isto be given}
and therefore, if -the parties provide
for a particular method by which such a
notice for -revocation * of the guarantee
: o { co

3
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under section 130 has to be given such a
contract is a binding contract and- it
cannot be brushed aside on a prior consis
derations, - -7 o L

Ramaswamy Padayachi v. Rangaswami Pada
Jacki*, decides that in a case cf sale o

property.with an agreement to reconvey,
if the svit for. .recoveyance was filed
within the period agreed to urcer the
agreemsnt to recovey, for execution of the
reconveyance documsnt, it is open to
the intending purchaser-to file .the suit
offering or tenderirg the. amount in the
plaint itselfand. stating kis readiress and
willingness t0 perfcrmhis part ofthe con-
tiact. Arunackala Thevar v. Govindarajan
Chettiar®, expresses the view that while
section 19; clause (a)of the Specific Relief
Actlays down the general principle that it
isonly a party to the contract whko can be

sued, in other words, the clause recogni-
ses that a stranger to-the contractis rot a

PrCpsr. OT necessary DIty to a suit to

enforce it; clause. (§) provides exreptiCns
to the general rule according to whick a
subsequent; purchaser in c1der t0 success-
fully resist.a suit for specific perfcrmance
of a prior agreement fur sale must estab-
lish that he.is a purchaser fcr value with-
out notice ofthe general agreementcfsale
and he paid consideraticn meney for the
sale before he had notice cf the prior
agreement ; that clause (b) requires four
elements to he pioved to- successfully
claim the. berefit of the excepticn, viz.,
{i) that the transfer was fcr value; (ii)
that the consideration had been paid;
(%6). that the subsequent transferce has
taken the transfer in good faith, and (iv)
that both ;tt e purchase and payment ¢f
consideraticn had been made without
notice 0fthe prior gontract;that the clause
contemplates a:transferee who, bas got a
document executed, who has paid the
money-in good, faith and;without notice,
who gets the dccument registered in- ac-
cordance with the law givirg reirospec-
tive effect to the transacticn frc mthe cate
of execution ; that:wkere a buyer paid
full meney before the date ¢f executicn
of the deed in gocd faith and before the
receipt of the notice cf the contract cf
sale from a prior buyer, he is a transferee
in_law from the date of the execution cf

o

1. (1977) 2 M.L.J. 51.
2, (1977) 2 M.L.J. 431,
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the conveyance within the mearing of
section 19 (b) and the transfereeis pro-
tected ; that section i9 () lays down a
genéral rvle that the origiral contract
may be specifically erforced agairst a
‘subsequent trarsferee, but allows an ex-
ception’ to thte genreral rulenot to the
transferor but to the transferee,and there=
fore it is clearly for the trarsferee to es-
tablish the circumstances which would
allow hirr to retain the berefit of the
tracsfer which prima facie heé had no
Ve
sriamuthy Gounder states that the ex-
pression © unfair advantage ’ in section
20 (2) means that itshould besuch that
on 4n overall appreciation cfthe situa-
tion the Court should ccme to a cenclu-
sion that the corrplainirg party has been
tricked and that there was a designed
approach on the part of the plaintiff to
victimise the alleged affected party ; that
in'the light of the Explanation L 10 the seC-
tion miere iradequacy of consideraticn is
no ground to refuse the discretionary rea
lief of specific performance ; and that
even in cases where the -price is grossly
rnadequate, Gourts require an additional
dose of proof that” by 1eason’C{ suck de-
sign On the pert (1 an "avaricious pur-
chaser the vendor bas been victimised.
Fathima Bivi v. Sadhakatalle® holds that
secticn -33 provides that when the Gourt
adjudged cancellaticn of an irstrpment
op the ground thatitwas void o1 voidable,
it had the power tc call upon the pldintiff
at whose inst nce the instyument was ad-
judged void or veidable te Testcre,,so far
as nay be, any benefit wbich he, might
have received frcm the other party and
to make any compersation to him which
justice way req uire and that where a sale
c'f property belengir.g to Muslim mincrs
was made by their mother ard the pro-
ceeds utilised in discharge c f liabilities cf
the minors ‘father ard the sale was set
aside as incompetent and vcid the mincrs
should pay their share cf the ‘liability
because . ac mittedly the sale proceeds
were applied for the discharge cf the
debts . ¢i the estate. Saraswathi  v.
Somesundaram Che tticr3pcints Cut that sec-
tion 28 while providing fcr the 1emecy of

1. (1977) 1 M.L.J. 231,
2. (1977) 1 M.L.J.478.
3, (1977) 2 M.L.J. 68,
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rescission of the enntract in the suit for
specific perfrrmance has actually provided
that such relief can be obtaired crly in
the same suit and that no separate suit
in respect of such relier could be institu~
ted: that in view of the express provision
contaired in section 28 (1) the- Court
while decreeirg a suit for specific perfor-
mance can prescribe a tire-limit for de-
rosit nf money by the.decreeholder.and
also extend the time cn an applicatirn
by the parties in proner cases as is clear
from the expressicn % within the pericd
allowed by the decree or such further
perind as the Gourt may allow?sthat the
decree in a suit #o1 specific perfrrrance
is in the nature of a prelimirary decree
and having regard to the express provi-
gions in secticn 28 which constitute tte
statutory crystallisation of the lecal
position in this belalfthe Court basro
jurisdictiorn o provide ttat if there is
a default in making the deposit within
the tire stipulated in the decree tte
suit stkall stand dismissed since that will
destroy the chafacter ¢f the decree as a
prelirinary decrée and disable the Court
frorc granting the relief pravided for in
section 28 (3). -

In Shak Dhanoonal Parsram v. Kuppurajr
points out that the principle underlying
material alteration presupposes that there
was 2 writine to which ‘the executant of
thenggotiableinstrument was a party and
‘thatthe writing was given the go-by by 2
conscious overt or covert act on the part
of the creditor resulting ‘in a.material
alteration’ to the instrument; that es-
tablishing that a negotiable instrument
has been altered in a superfluous sense
will not suffice to prevent 'the creditor
from instituting a suit on such an altered
instrument ; and that the debtor should
also further establish that ‘there was-2
material alteration in the serse thatwhat
is sought to be put up in -Court was not
the contract between the parties and was
not what was intended:- between the par-
ties at or about the time it was execu-
“ted. S o :
‘Property law, land tenures and related legisla-
tion.

Ir  Arunachala Thevar v. | Govndarajan
Chettrar?,it is stated that the definition of

1. (1977) 1 M.L.J. 86..
2, (1977) 2 M.L.J- 431,,
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notice’ in the Transfer of Property Act
includes. both actual and cOnstructive
notice ; that a bona fide contract, whether
oral or written, prevails against 2 subsex
quent  registered conveyance if the
transferee had ‘notice’ of the prior eon.
tract; that a -purchaser is deemed tg
have ‘notice’ of anything which hehad
failed to discover either because - he did
not investicate the title properly or be-
cause Le did not.enquire for.deeds re-
lating to the property; that theonus
of procf lies upor the party seeking to
defezt the prior ¢ontract to adduce
prima facie evidence- ttat-he.is a bona
fide t=ansferee for value without “netice’
but the burden is light and he may dis-
charge it by merely denying the factum
of notice on oath ; and that in any case
very little evidence is required to.prove
this fact which is negative. . Nagheetha
Maraccir v, Govindaswami Naidd, lays
down that when a persor, had no power
to-transfer to another-a particular-pro-
perty but erroneously represents that he
-had such power and purports to transfer
titlein that property to another it will
1attract section 43 if he subsequently
acquires anv interest in or title to that
property ; thatit is no, defence to the
person estopped to plead .that the trans.
feree had ‘made no proper enquiry ss
section 43 does not impcse upon rthe
transferee the-duty of taking reasonable
care ; and that though the representa-
-tion related to his suthority to-transfer
an interest in the property and not to bhis
. title 'to the property the common law
doctrine of equitable-estoppel by deed
embodied in section "43.- will- apply.
EKaruppa Gounder v. State of Tamil Nadu®
makes it clear that section-53 cannot be
used as a weapon ;. that a special proce-
- dure is contemplated ‘by “that section
which is mandatory ; that if suct a suit
is filed and brought to the porials'of-the
civil Court of original .jurisdiction; then
the creditor concerned should contem-
poraueously file'an application :as'an
elementary precaution under.Order 1,
rile 8, Civil Procedure Code so as to
make it-appear that he was institutirg
the suit ' not on his own behalf but on
behalf of or {for'the beneft of the general

1. (19771 M.LJ. 411. v
2, (1977) 2 M.L.J. 55,
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body of creditors ; that the mandate
which is compulsive cannot be .bypassed
and.the sole creditor who ‘comes to. Gourt
after a period of four years cannot be
permitted to. convert the suit which" is
initially defective into one which comes
within the. purview of Order 1, rule 8
of the Civil Procedure Code; that the
words ‘a creditor ? and ‘shall bc institu-
ted ’ appearing.in para 4, of section 53
(1) of the Transfer of Property Act do-
not have a clear bearing upon the ir-
terest and contentofa peculiar procedure
contemplated under the.Act ;. and that
it 2 litigant including the State wants to
avail the special procedure urder the
“Treusfer of Property Act, then it is ne-
cessary for, the plaintiff in such suit to
strictly adhere to thé manner arnd me-
thod by, which such su't could be brought
to the p')rtals of 2 Churt of original civil
jurisdiction avoiding the Churt exercising
insolvency jurisdiction. Alacappan v.
Kaljarasundamm Iyerl states that the lew
“which hes so far developed and is likely
to develop herezfter ir respect of. equi-
tablé mnrtgases sheuld be confined to
the particylar facts of those cases ; “that i
there is evidence which would crmpel the
Court t6 hold that undér a single bargain
the b’ ricwing and tte dep-sit of title
deeds were effectéd ard the intention is
made ‘clear and public Only in such 2
cOntemporaneOus transaction, then a
mem'\raf'dum evidencirg such’ a_bargain
'nieeds registration ; that a remtal in the

‘memnrandum as to the ‘quantum of the -

amdunt borrowed wculd not make’ the
mémorandum avy the less a rev1strab1e

‘document pr0v1ded it is an 1nc?cpendent -

transzction’ and 'not the snle barcain to
evidence the deposit of title deeds, that
the only impnrtant feature on which the
Court shCUId payits concevtrated 2t-
tention is that the depssit of title déeds
should have takev place ‘earlier "than
the time of the writing 0f the mem-ran-
‘dum: that if such a.diss?ciation in prirt
of time is apparent frocm the memnran-
.'dumi itselfor if it ¢ould be discovered from
the totality of the facts and appréciation
< of the surrounding circumstances, then

the plaintiff can successfully pilot his czse :

“on the foot of an equitable m~rtgage and
obhtain a mortgage decree; if however

1. (1977) 2 M.LJ. 291,
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the Court is not satisfed about the earlier
depasit of title deeds and the m~toran-
dum projected is the only piece of evi-
dence whereby the equitable mortgage is
reated the C'0urt has to hold that such a
mcmorandum is not admissible in evi-
dence for want of registration,

Vazyapuri Gozma’er v. Kaliarna Gounder!
lays down that in an agreement to
reconvey, the understanding to reconvey
the properties should form part of. the
bargain ef the original sale of the pro-
perties; that cOnstitutes the very essence
of the agreement t0 reconvey; once that
understanding- is 2bsent, the mere fact
that subsequently an agreement was
entered into between the two parties
who happered to be the vendee and the
vendor under the earlier transaction will
notconvertthe agreement into an Aagree-
ment to- reconvey and it will remain and
continue to be an -agreement.of sale of
immovable properties simpliciter. MoFam-
med Ismail v. Alagappa Chettiar® - expresses
the view that if by process of law or'by a
compelling situation sanctioned by.law,
the securitv given to a creditor metamor-
ptoses itself and chav ges into something
other'than the property which constituted
the original SCCUI‘ItY,thCn amortzadee Or
chargehclder over the quandom property
can trace hisrieht to such metamorpho-
sed security under the doctrine of substi-
“tuted security enunciated in sectiop, 73 0f
the Transfer of Property Act, Pormazlz
Thevar v. Nallayam Perumal Puljas® makes
-it clear that where the posmon of the
zlleged lessee is struck by section 76 (a)
of the Act, such ‘alleged lessee is not a
tenantatall at the time when he isindu-
cted on the land as-tenant whatever
elsehe may be. Abdul Hamidv. Rangtzswamz
Clettior® points out that section 106 re- .
quires the notite to expire with'the end
of the month -and where the tenant was
asked to deliver possession on thre 30th

" November, which would be at the last

moment of the day, the notice would be
in order. Renga Iyergar v. Sivaswamii
Pandaram?® states that parts of sections 109

(1977) 1 M.LJ. 11.
(1977) 1 M.L.J.76.

(1977) 2 M.LJ. (S.C.) 1.
(1977) 1 M.L.J. 452, ~
(1977) 2 M.L.J. 263,
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110 and 111 of the Transfer of Property
Act contain mere rules of procedure or
rules of a technical nature; to state that
sections 105 to 116 of thé Act are founded
up?n principles 0f reason and equity is

MARCH

not either corregt Or precise; t0 the ex-:

tent that those  sectionsgive statutory
recognition to the principles of justice,
equity and good conscience they are ap-

plicable also to cases not goverred by

the ‘Act ; if a provision of the section in
the Act is considered as a statutory re~
cognition of the principles of justice;

equity and good cCnscience that would

be apphcable to agricultural leases also
ard, when a tenant was in possession on
the basisof a lease for an indefinite period
he was entitled to assume, and justly,
thathe would be permitted to continue
50 long ashe paid the:rentand complied
with the conditions of the lease and if
the landlord wanted to terminate .the
lease in those crrcumstances it was real-
ly just and necessary that he should
intimate and terminate-the tenancy 0,
that the tenant.could .be. put on notice
that-the tenancy was going to come to
an end. Meenaksiisundaram v. Paul Asarit
decides that where the case was not one
of forfeiture but of determination of te-
nancey. .there is no scvpefor the applica-
‘tion_of section 114" of the Transfer of
Property Act.and where the tenant had
been aschronic defaulter. there was no
scopefor exercising any gquitable powers
for the,purp'Jse of relieving the tenant
“from ev1ct10n .

.Naclxarv Palan! samy‘ expresses the vrew
_that where the grant of land,was for ser-
‘wice to be performed by keeping the kist
collections in a,village safely and remit-
ting them into the treasury, the other
members of the familyof the granteewould
_not be.entitled' to any *interest in the
service inam, irrespective of whether they
rendered service or whether they were fit
to render service in relation to the kist
‘collections of the village; that the office-
‘holder was entitled to the i inam exclusive-
'ly when the service was abolished and hé
,slonehad become entitled to, thie property

‘exclusively by mature of thé grant ‘of

1. (1977) 1 M.L.J."587.7 "
2. (1977) 2 MLL.J- 805, '

5

13

OF LAW
v . .
patta after enfranchlscment' and that
the property could assume. the character
of joint family property in bis hands and-
would be‘joint family property of his
branch if the enfranchisement had been
made in favour of any of his heirs after
his death.- .

Venkataswami  v. Ramz'reddi points
out that a landholder in order to be en-
titled to a ryotwari patta undersection
13 (1) (6) of the Madras Estates (Aboli-
tion and Conversion into Ryotwari)
Act must prove that he' has cultivated
the land himself or by his own servants
or hired labour from 1Ist July, 1645 and
has been in direct and continuous pos-
sess1on ‘of the land from that date, and
that the requlrement of the provision is
not satisfied if thelandholder is merely
3ble to show ‘that there wasan intention
to cultivafe or resume the land for culti-
vation, Kasi  Viswarathan Chettiar .
Gl'mnaiak Chetliar? lays down ' that if the
person who claimed patta under séction
19-A'wasfound to bea trespasser and riot
a ‘person admitted to possession by a
landholder, then he could not be given a
patta under that 'section ; that even
where: the Government' choge to issue 'a
patta t6 such 2 person it could not be
treated as ofie under séction 19-A; that
it would be in the natire of an assrgn-
mment or a charge-grant; that the pre-
requisite for the apphcablhtv of section
19-A was’a legal possession by admission
by ‘the landholdetr of commural land ;
and that where the pafta was issued in
the neme 6f thedefendant who as the
eldest meimber of the joint family was in
possession and management of the entire-
ty of the joint family properties, he could
not rely on theissve of the patta in his
name alone as conferring on -him ot en-
titling him to any right’in the property
and the patta Will enure to the benefit
of thé joint family. Safyenarayane -Rao
v. State of Tamil Nadud, states that in
order t0 coOme within the defnition * of
an inam estate, three conditions will have
to be ‘satisfied ; firstly, thé grant should
be of both tlie warems or of the melwz=
ram t0 a person,already owning the kudi-

1. (19771
2. (1977)2
3. (1977) 1

M.L.J. (sé)
M.L.J.524.
"M.L.J. 302;
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waram thereof, secondly, it should be of
the whole village or named village and
thirdly, the grant should have been
made. confirmed or recognised by the
British GoOvernment; where the grants
of two minor inams and portion of the

village remaining thereafter were confir-

med by the Inam Commissiorer seps-
rately and three separate -title deeds
were issued and the Inam Commissioner
had recognised by confirmation of the
part of the village the title of the grantee
derived from the original grant, it covld
not be said to be a confirmation of a
whole village ; that if the grant wasofa
specified fraction ofa village or a specified
vumber of shares in a village, the inam’
could not be covered by the definition of
“‘iram estate’® under section 2 (7) of the
Madras ‘Act XXVI of 1948 and it
would unot als0o be an ‘existing inem’
insection 2 (4): it isonly those inams that
were soughtto be covered imnder section
2 (11) of Madras Act XXVI of 1963:
it ‘part inam village’ is understood as
literally meaning any part of a village
then , that will directly écome under Ex-
planation T () to section 2 (11); and all
those inams which related to a partofa
village or with™ reference to a specified
extent of land would be covered by the
definition of ‘minor inam’ in Madras
Act 3z5gsz of 1963 and thev would not bé
*part village inam estate’ under section 2
(11). Mayuranathaswami Devasthanem v,
Fepndeesa Thevarl, holds that the Minor
Inams (Abolition and Conversion into
Ryotwari) Act of 1963 provides for the
acquisition of the richts of ‘inam-ars in
minor inams in tte State of Madras and
the introduction of ryotwari settlement
in such inams as stated in the preamble
to the Act ; that the Government shall
not disp7ssess any person of any land in
the inam estate in respect of which they
consider that he is prima facte entitled to
a ryotwari patta pending the decision of
the appropriaté authority; that even
hefore the grant Of ryotwari patta the
pissession by ‘any person of any land
in a minor inam is protected if the
Government considers that he was
prima facee evtitled to ryotwari patta;
that to that extent there is a restriction

1, (1977) 1 M.L.J. 336,
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of the vesting of the estate ; that once
a patta is issued the grounds on which
it had been granted cannot be probed
into in execution prcceedings : ‘and that
a combined reading of sectiors 3 (3) and
18 of Act xxx¢ of 1963 shows-that the
buildings in an inam do not vestin the
Government under section 3 (5). State
Wakf Board v. lbrakim Sahih! makes it
clear that ‘kyrati’ is a term applied to
inams held for personal benefit by Mahos
medans and it is more specifically applica-
ble to_grants of alms given by or to
Mahomedans ; kyrati zamin  sigrifies
lands given in charity, and therefcre,
where the grant is a personal grant it

could not be 3 wakf,

In Ponniak Tlevar v, Nellayan Perumal
Pillai%, the Supreme Court points out
that a life estate holder.is entitled .to
create a tevancy and such a' tenancy
could extend beyond the life of the life
estate holder; the contrary view will run
counter not 0nly to the principles under-
lving the creation of ‘statutory tenancy
richts in agricultural land throughout
the country but will also conflict with the
particular statutory protection conferred
up'n cultivating tenzntsin the State of
Tamil Nadu ; the statutory definition of
¢‘landholder’ relates not only to the per-
son creating the lease.but contemplates
and takes In - every successive holder who
could be entitled to evict.a tenaft : that
person can only be one who has the right
at'the time of filing the suit to realise rents
or evict persons in wrongful occupation';
there is nothing in the Madras Cultiva-
ting. Tenants Protection Act to show that
the protection given to the cultivating
tenant as defined in -the Act was, given
only against his original lessor and did
not extend t0 subsequent holders of land
occupying the capacity of the landlord’;
the provisions of the Act show that they
became enforceable as  soon as the Act
became operative and there is nothing in
the Act to show that it ceased to be Opera-
tive at any time:or was limited in- its
operation only as @ protection given to
persons who were cultivating tenauts in
1955, Vellaiki Komar v, Kamale Deoi®

1. (1977) 1 M.L.J.324.
2. (1977)2 M.L.J. (8.C.) 1:
3. (1977) 1 M.L.J:35%: -
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lays dowpn that if privileges are granted
by statutes 0n acGount of certain policies
and for the reason that they should bene-
fita ryotor a cultivating tenant then,the
person” seeking such benefit should rot
orly he.alert but certainly not guilty
of laches or negligence; the condition
precedent for the Court or competent
authority to act and decide under section
3 (3) of the Jamil Nady _Cultivating
Tenants’ Arrears of Rent (Relief) Act
is that there must have beer an earlier
adjudicatior or prorouncemenrt on the
question whether the cultivating terant
has’ paid, or dep®sited or is deemed to
have paid or deposited thecorrect amount
as contemplated in secticn 3 (1) (a); such
an erquiry or adjudication is specifically
provided for in section 3 (1) (c); whereas
such a delve into the matter is conspicy-

Ously ahsent in section 3 (3); the stage:

at which the question as to the correct-
nessof the deposit or the form of payment
has to be adjudicated .up~n is when_the
tenant applies {cr relief under section
3 (1) (a), (4) and (¢) and not urder sec~
tion 3 (3)ofthe Act; it may be that,
tenant can ask for the corsequential relief
even in an application under section 3
(1) (¢),but when he independently applies
under section 3 (3) and asks fcr an en-
quiry as to whetber he has paid or de-
pesited the correct amourt of current
rent, tlwn, it caonot he said that in an,

erquiry uncer section 3 (3) such an ad-.

judication on the ccrrectress of the de-
posit Or payment is also possible ; what
has to be done undersection 3 (3) appears
to be that the Court or the competent
authority should be satisfied that there
was & quandom or prior adjudication on:
the question whetherthe correct rent hag
been paid or deposited in acccrdence
with secticn 3 (1) (¢) ; if proof of such
adjudication is fcrthccming then the
Court cr the ctmpetent authcrity has
to autCmatically allow the application
under section 3 (3) and grant the gua-
ranteed relief to the cultivatirg terant;
aud under section 3 (3) there isno legal
obligation On the part of the competent
authority to enquire into the questicn
whether the payment or deposit made
was not éorrect. Sankaralinga Thevar v,
Thirumalammal®, states that where on the

1. (1977) 1M.LJ.189, - -
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date the civil Gourt passed its decree and
judgment declaring a person as cultiva-
ting terant, -section 16-A of the Tamil
Nadu  Agricultural Lards -Reccrd of
Tenancy Rights Actwasnotin forceand
the jurisdiction of the Givil Court was rot
barred, such decree and judgment can
be set aside only by procedure known
to law and any other tribunal coustituted
by law cannotactin such 2 manner as to
Set aside the decree and judgment passed -
by the civil. Gourt, .-

Insolvency law : In Munitrathinam Najdu v.
Messts. Meera Firancerst, it is prirted out
thatthePresidency fowns Insolvercy Act
has not defined the term ‘husiness’, that
the trend of judicial decisioris has been
ir. favour of enlargement rather than res-
triction of the - cornotaticn of trade and
busiress and that so Ieng as the liabilities
incurred iv the course of a business re-
maired unchallerged the business acti-
vity should be déemrd to continue.
Epok 1.0.B. v. Mohamed Musthaba Sa’ih*
expresses the view that the vesting of the
property of a debtor undér the Provincial

Insolvency Act will not Have the effect

of vesting his property in a foreigr, coun-
iry, the foreign Gourt canrct direct the
vesting of the debtdr’s properties in
India at any rate so far as immovable
properties are concerred as the doctrine
of lex situs is applicable; likewise so far as
immovableproperty is cohcerred, the ad-
judication of the debtcr willkavero effect
on the insolvert’s immovable property in
aforeign country and sush property will
not vest in the official assigree; bence
there bieing vo bar to execution under
section 44-A, Givil Procedure C2de, exe-
cution ‘will lie. Devayee v. Ramaswami®
holds that a claim to mainteranceisheing
iricapable of heing fairly estimated and
would squarely fall under the proviso to
sectior. 33 (1) and section 34 (1) of the
Provincial Irsclvercy Act, as beirg a
debt wlkich would have to he excluded
frcm the schédule on the grourd that its
value was ircapable of being fzirly esti-
mated ; hence, section 28 (2) of the Act
became inapplicable ard a suit for main.,
tenance will not be barred under ‘that

—

. (1977) 2 M.L.J. 399.
2. (1977) 1 M.L.J. 349,
3. (1977) 1 M.L.J.80,
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provisicn ; and whatever remedy the
wife might have to proceed against her
ushand’s salary to. the extent permitted
under section 60, Civil Procedure Code
wasnot taken away by the InsolvencyAct
Official Assignee v. Suresh Electric Companyt
states that in order t0 invoke the princi-
ple of reputed ownership under section
52 (2) (¢) of the Presidency Towns In-
solvercy Act nct only must the property
be goods that should be in the possession
of the insolvent but.it should have been
used in his trade and what was even
moOre important was that it should have
been 50 used in the circumstance that the
insolvent was the reputed owner of the
goods. ‘ '
Hindu law and related legislation—In Kan-
dammal v. Kandiah Thévar®, it is held that
3 gift of ancestral property made by a
Hindu father to his wife at a time when a
son had been conceived by her and was
in his mother’s womb is void ab wmitio
and not merely voidable; the son need
notset 2side the gift within 3 years after
attaining majority or within the exten-
ded period of 12 'years under Article
109 ofthe Limitation Act; fziluretodo
so will not extinguish his rights under
section 27 of that Act; and his posses-
sion of the concerried property will be
in his own right. In  Gommissioner of
Wealth tax v. Sridharan® the Supreme
Court moakes it clear that legitimate
children of a Hindu father by a Ghris-
tian mother who are broughtup as Hindus
would be goverred by Hindu law ; that
whers the son was brought. up as a
Hindu member of the family to which
his father had belonged the, son wes a
Hindy and could validly be 2 member
of a Hindu undivided femily beaded. hy
his father and be governed by Hindu
law ; that section 2] of the Special
- Marriage Act, 1954’ guarantees inter alia
to the issue 0f the personwhose marriage
has been solemnised under the Special
Marriage Act a collateral statatory right
of succession to the estate of the latter in
case he dies intestate ; that it does not
in any way impairoralter the joint {amily
structure between such person and his
son ;nor does it affect the discretion ves-

1

1. (1977) 1M.L.J.36. - -
2. (1977) 1 M.LoJ.121. , -
3. (1977) 1 M.L.J. (S.C.5: - - -
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ted 'in the Hindu person to treat hi®
properties s joint family properties by
taking into his fold his Hindy sons so as
to constitute joint family properties
jayaramachandra  lyer v. Thiasi-Ammalt
decides that where there was proximity
between sale of jeint family property and
purchase of a house in the name of one
of two brothers and the amount received
under the sale was far in excess of what’
had to be paid-fcr acquiring the house
coupled with the fact that the two bro-
thers were living 2micably in the seme
house though having separate mess and
belonged to an undivided Hindu family,
a presumption arises that the acquisition
of the house was with joint family funds
and the property acquired enured to the
benefit of the femily. ' Pattammal v,
Nagarajan?, states that where one purpose
of the sale of property by the karta cf a
jointfamily was 10 avoid paying interest
on a mortgege debt and secondly, there
was no other means by whict the mort-
gage debt could be paid off and the
property was an indivisible property
subject to the mortgage, it canrct be
said that -there was no legal necessity
to sell the entirety of the property and
the sale cannot be questioned by the sons.
Soundarathammal v, M.AB.M. Sungam®
holds that before a temple or a shrine or
other holy place ean be accepted and
regogrised as a place of public religious
worship there should be evid®nce of
dedication of the same for the ber efit of;
the Hindu ¢community or a sectionthereof
the guidelines are-that it should be &
place of public worship, there should
be aceptable proof of dedication, and/for
the worshippers -have been using as of
right the religious institution as-a place of
public wership ; merely  beceuse the
members of the public are allowed to
attend religious féstivals and ceremonies
it cannot " straightaway be said that
such user was due to an inkerent or ac-
quired right of the public to ‘visit the
shrine and offer worship ; and the merc
fact that Hindu wershippers have been
freely admitted to the temple- does not
prove the temple t0 be 2 public institu-

[ To be cortinned]

" 1. (1977)2.M.L.J.461. . _ :
2. (1977)2 M.L.J. 286, ° ' T
8. (1977) 1 M.LJ. 125,
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tion, because the corsorance of Hindu
sentiment and practice is not t0 turn away
worshippers even in private temples.
Munuswamy Ackari v. Rajambal Ammal®
points out that the accepted pnsitior
urder Hindu law is that where a limited
ownersucceeds t0 an estate, thesuccession
to the estate on her death will have to be
decided on the basis that the last full
owner died-on that dey aund. the ir evita-
ble corollary is that it is only the law in
force at the time of the death of the limi-
t~d. owner that should govern the case ;
'to hold that the old Hindu law applies
te such 2 case is to allow the imagi~ation
to boggle. Animuthu v. Gandhiocmmal®
makes it clear that a combired reading

of the provision: of the Hindu Adopticns .

and Maintenance Act,the-HinduWomen’s
Rights to Property Act and the Hinrdu
Succession Act shows that when there is
no factuzal obtairing of a share ir copar-
cenary property 2 widow cculd claim
mainterance agairst the coparcenary
property from her father-ir-law; the
" quantum of liability of tae father-ir-law
depends on Fis means to do so from any
coparcenary propertv in his p-ssession
under the proviso to section 19, clause (1)
of the Hirdu Adopticnsand Meirtenance
Act; 2rd though her right to 2 share both
in the separate and self-acquirec property
as well as the interestin tne coparcerary
property of ber husband is not liable to
be divested on the ground of her re-
marriage, her right t0 maintenance under
secticns 1% and 22 will cease on such re-
marriage. Amritham Kudumban v. Sornam
Kutumban3, lays down that. the right,t0
_set aside an alienation of a minor’s
property by the guardian .is availeble
undersection. § (3) of the Hindu Minority
and Guardianship Act, 1956, not only
to the minor himseif but also to any per-
son clzimirg under bim which latter ex-
pression ivcludes 2 transferee of the miror.
Duraisamy Naicker v. Balasubramanijan®
states thatirrespective of the existen ceofa
ratural guardian, a Hindu mother can
appoint a guardian for her minor chil-
dren in respect of her separate property

bequeathed to the mircrs under a will

1. (1977) 1 M.L.J. 371.

J.

2. (1977) 2 M.L.J.379. .
3. (1977 1 M.L.J.1 (F.B.)
4. (1977) 2 M.L.J.92.
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and the testamentary guardian cannot
sell such property without the prior per--
mission of the Court even thougb section
380f the Guerdiar and Wards Act autho-
rised the testamentary guardian to sell’
the property inasmuch as uuder section 5-
(6) of the HinduMinrority and Guardian -
ship Act zry other law in fcrce immedia-
tely before thbe ccmmencement of the
Act shall cease to Leve effect in so far as
itisincensistent with 2n y of the provisions-
contained in the-Act.

Law of evidence : Tn  Mur uswami Naidu v.
Thyagaraya C ettiar3, it isheld that merely-
beczuse the Oaths Act of 1873- Fad been
‘repealed what was stated on special
-oeth would not ceese to be evidence ;-
the ‘fact that the plaintiff had given a
statement urder special cath will not
deprive its status as-evidence and it can-
nothe said that becauses hehad taken a
special oath heisin a werse position than |
-jf he had taken an ordinary oath, Abdal’
Kareem Hajee V.- "Director  Enforcement:
Directorate® states that quasi-judicial tri--
bunals 2re not bound by technical rules
of evidence but the prirciple shutting out
hearsay evidence isnot 2 mere techrical’
rule coined by the Fvidence Act butis a-
rule of natural justice ; for oral evidence
-t0 be of anyvalue it must ordinarily flow-
from a witness who canp be held respon=-
sibleforits truth (which can be sifted
through cross-examinationr) so that, in
acting -upor: it, the Tribunal corcerred
may not start with an iritial hesitancy;
when a piece cf eviderceissuch that there-
is 1O prima facie assurance of its credibi--
lity it would be dangerous to act upon it
and bearsay evidence being evidence of"
that type has to  be excluded whether or-
not the case in which its use.ccmes in

-for question is goverr.ed by the Evidence-

Act, ' Associgted Cotton Traders Ltd., V.
Urion of Indis® expresses the view that the
maxim ¢S ipsa loQuitur is a rule of evi-
der.ce whichit is convenient to apply in
those circumstances in which a plaintiff”
in negligence discliarges his taskof estab-
lishirg want of care on the part of the
deferdant without having to prove any-
specific negligence or Omission by the de--

1. (1977) 1 M.L.J. 358.
2. '(1977) 2 M.L.J. 47.
3. (1977) 2 M.L.J.335. - -
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fendant ; when all the facts are known
there-is no room for the application of
the maxim but when all the facts are
not known the maxim helps the plair tiff
to discharge the onus which lies uporn -him
of proving negligerce ;-and -the effect. of
the invocation of the maxim is that the
mere happening of an accident affords
reascrable - evidence'in the absence ‘of
explanation by the defendant that- it
was due to the defendant’s negligence.
Nataraja Deckskidarv. Aiyathurai Padayachsit
holds that casting the burden of proof
wrongly amdunts t0 a substantial. error
in procedure. G.P. Damani v. Trustees,
Port of Madras®, expresses the view that
under the Commercial Docyments. Evi-
dénce Act of 1939 the statement contain-
"ed in a protest note can be presumed
to be accruate and it is prime facie, evi-
dence. Sethurathnam Pillai v. Lucy Baskara
© Josepking® states that the presumption of
‘marriage taking into accountlong cohabi-
tation being a rebuttable one; it isneces-
sary to show that the man and the wOman
were notmerely living together .but
professed themselves to be husband. and
‘wife and were treated as such by relations
and friends ; such conduct and Tecogni-
tion must extend over a long period of
‘time, and, if. there, are, circumstances
- which. weaken or destroy that presump-
.tion the Court cannot ignore them.
Kesava Bhagavathar v. Varadayya .Bhagava-
thar*lays down that if there is an oral
agreement to, receive a lessersum than
~whatwas due under 3 mortgagedeed such
.agreement will be hit by the proviso to
section 92 (4) of the Evidence Act; if
it i3.in writing unless it is registered it
will be hit. by section 17 (1) (5) of the
Registration Act; that ‘where the wai-
ver, of interest noted in an endorsement
not having been registered is inadmissi-
ble in - gvidence the endorsemert is
admissible so far as it related to the
-acknowledgment _ .of receipt _of the
“:amount paid on that dete; the produc.
- tion of the bond by the deféndantwith the
endorsement of payment only casts on
. the plaintiff the burden of proving that
,ithe debt was still outstanding ; tke pre:

1. (1977) 1 M.L.J.297. °

2. (1977) 1 M.L.J. 32. o
3. (1977) 2M.L.J. 141.

4. (1977) 1 M.L.J. 528,
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sumptior under sectior 114 in such cases
is only a rebuttable presumption and
the plaintiff could rot be non-suited solely
on:the ground. that the original bond
was produced by the defendant.
Law of limitation : In Ramanathan Ambalem
v. Shanmughavel Pillait, it is poi ted out
that the law oflimitation has to be ipter-
preted grammatically, there is no scope
for equity in it, hor is there any intend-
mert in it; the period prescribed in
the 'various Articles in the Limitation
Act starts in accordance with - the tenor
and language of-the concerned Article
and-there isno scope for argument based
on' reasonableness, nor car. there be any
- ground for’ complaint of hardship when
sucha period prescribed under the law -
of limitation-works itself outand confers
'a benefit on one and takes away the right
from another..  Qhinnaich  Koynder v.
Rattayya Kounder? holds that section 6 of
‘the Limitation Act shows that mirority
doesnotin any way affect pOssession being
‘adverse ;-though-prima facie inder Article
65 read with section 6 (1) a suit for re.
covery ‘of possessions -could be filed by
the minor within 12 years from thé date
when he attained the age of majority in
case the impugned transactjon was void,
by reason of section-'8 such a suit will
“have to be filed within 3 years of attain.
‘ing majority .and “the = minor could
claim the extended-pericd of 12 years ;
“the period of limitation therefore ®r re-~
‘covery of possession by a minor in respect
"of a void transaction is 12 years from the
-date of sale or 3 years after he attained
majority whichever ‘is longer; and
where whether it is three yearsofatitaining
majority by thé minor or 12 years from
the date of sale the period had already
“lapsed by the time the plaintiff (the
person in possession) filed his suit fora
“declaration of his title, in effect the suit
“is for a declaration that the defendant is
not entitled to recover possession of the
"property from the plaintiff and that his
remedy is lost or his right is extinguished
and the suit construed in that manner is
maintainable. Govindaswamy v. Bhoopa-
lan® decides that section 5 of the Limita-
-tion -Act-is applicable-to -an- application

1. (1977) 1 M.L.]J. 168.
2. (1977) 2 M.L.J.389.
3. (1977) 1 M.L.J. 411. .-
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under sectior 9 of the Madras City Te-
nants Protecticn Act of 1922 because,
under section 29(2).of theLimitaticr. Act,
1963 where ary special or local law pres-
cribed for any application a pericd of
limitatior. different from the period pres-
cribed in, the Schedule, the provisions
of section 3 of that Act shall apply as if
such period were the period prescribed
by the Schedule and for the purpose of
determining any period of limitation
prescribed for such  application' the

rovisions contzired in sections 4 to 24
shall apply uvless.the applicability of any
ofthese provisiorsis excluded or modified.
Nageetha Maracair v. Govindaswami Naidul
points out that the period of limitation. to
enforce a -liability under sections 65
and 235 of the ContractAct will commer:-
ce from the date of discovery of the.
fraud Or-misrepresentation ard Article

55 of the Limitatior Act,1963, will apply. -

Muthale Ammal v. Amudam? states - that the
alieration contemplated by Article 60
of the Limitation Act is alienation, by
a lawful or de jure guardian and aligna.
tion macde by a de facto guardian is not
covered by the Article. “Mayava Kounder
v. Subbaraya Kounder® holds that to_enable
a cos0Wrer to acquire -title to the'entirety
of the commoOD property to " the exclysion
oftheother co-cwners by prescription, the
co-owr.erin possession must assert hostile
title - to the kncwledge of the’ co<owners
out of possessior. and in the absence of
assertion of such hostile title to the know-

ledge of the co-owners out of. possession”

'there caunot be any acquisition of title
by preScrip’tiOn by .‘the cO-ownef in pos-
session. Nagamalai Thevar v. Pandargns
states that symbo]ic deliveryr of POsses-
“sion isbindirg notonly againstthe parties
to the record hut also against the, legal
representatives of a party to the reccrd
and such symbolical delivery of posses-
sion will arrest adverse possession;hy the,
Jatter. Veerayya Pillai  v. Raminatha
Lyers, lays down that whatever might be
said with refererce to a _travsfer effected

(1977) 2 M.L.J. 206.

. (1977) 2 M.LJ. 215.
(1977) 1 M.L.J. 113.
(1977) 2 M.L.J. 392, .

. (1977) I1M.L.T.313. -
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subsequent to ar attachinent, adverse:
possession which had already ccmmen ced
would rot be stCpped or prevented by

such attachmenrit alore witho
the property to sale befcre the expiry-
of the pericd of limitation, Munuswamy
Achari v. Rajammbal Ammait expresses the
view that Article 65 read with Ex;blana—
nation (5):to that Article applied gererally
to _all suits .by Hindu plairtiffs, where
the right to possessicn is claimed or, the
death of a female Hindu; the claim ma

be that of a reversiorer of the last inale
holder.or it may be that of an-heif of 2
deceased female Hirdu ; whatever “pe
the case provided the right of possession
in the suit property is claimed ‘on the
death of a female Hindu, the deeming
provision of Explariation (4) to Articlé 65
would operate and the suit for PCsses~
sior, weuld be within time if filed within
12 years of the death of the-female Hir du
on whose death the plaintiff claims pos-
session. !

ut bringing

Givil Procedure Qode.~TIn  Karuppammal v.
T.U. Poosari®, itis held that if, in a suit
for partitior. where the dispute between
the parties was about the share and the
extert which -each ore of them was er.
titled to, there was an erroreoys decla--
raticn  of the shares or even as to a]lot.
ment Of a certair extent, the prcceedings
of the Court willnct be without Jjurisdic-
-tion; the civil Geurt has ample Jurisdic~
tion to decide an issue rightly cr wron gly
-and that would not make the decision
one- without jurisdicticn. Ramanathar
Ambelam .. Shanmugavel Pillaid, points
out that to invcke E#plaration "V to.sec-
tion 11 of the Gode of Civil Procedure,
the grant- of relief by the concerred
-Gourt should be on a full ard final ad-.

-judication of the rights cf parties after

a‘corsidered appreciatior of the relative:

.contertions; where r.o relief as such -is

granited but on the cther hand the con-
testing plaintiff dces not press for such
relief and the Court sitting in Jjudgment
over the particular Zis corsiders that it
‘was mot  recessary for it-to grart or re-
fuse " any such relief asked fcr on the.

. 1. (1977) 1 M.L.J. 371.
2. (1977) 1 M.L.J. 360. -
3. (1977) 1 M.L.J. 168.
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ground that no relief was asked for
against a particular defendant in action,
then, in such a situation, it cannot be
said that the Gourt granted-relief; such
a grant should be on a full examination
of the merits of each claim before the
Court and after a proper adjudication.
giving - -a reasonable impression that the
Court applied its mird and came to the
conclusion that thereliefshould or should
. notbegranted ; and it is in this con-
text that the language in Explanation V
.in section 11 which says that any relief
claimed .in the plaint which is not ex-
pressly granted by the decree should for
the purpose of this section be deemed to
have been refused, hasto-be understood.
Sreepathi Hosiery Mills v.. Ghitra Knitting
Company, - Tiruppur' makeés it clear that
section 20 of the GCode appears to he
omgibus in nature and is subject to the
limitations mentjoned. in the Chapter
where it is placed ; one such limitation
is that contained in section 19 under
which whenever a suit for' compensation
for wrong done to person or movable
property is filed, the option is with the
plaintiff to institute the suit based on
svch cause of action, at the place where
the defendant resides or works for gain or
at the place where the wréng was com-
itted; there is no way out of this limita-
tion as to jurisdiction envisaged _ in sec-
tion 19; when the Code, which more
or. less lays down the- substantive law
{though procedural in aspect regarding
such matters of - jurisdiction " creates cer-
tain peripheries and limitations particu-
larly in the matter of laying suits in the
forum of specified - CGourts, then no
option is left to the litigant except to
strictly adhere to such prescription in-the
.Code; he cannot whittle down the ex-
Ppress prescriptionin section 19 and lay
emnphasis on the oral evidence casually
letin by him so as to create Or vest juris-
Jdiction in the Court.which has none.
Poomalai v. Ramalingam?states that on the
passing Of a decree for possession of the
property, the judgment-debtor was under
-a liability to hand over possession of the
-property as it was on the date of the
decree; if at the time of delivery it was
found that the property decreed had

THEE M ADRAS

1. (1977) 1 M.L.J.222.
2. (1977) 1 M.L.J. 494.
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depreciated in value by the positive and
wilful conduct of the judgmentidebtor,
then the question how far the judgment-
debtor could be liable for causing such
depreciation in the value'of the property
could be dealt with as an issue arising
in execution, as it-fell within the scope
of the expression ““discharge or satisfac-
tion of the decreé”; and the plaintiff’s
application claiming damages was main-
tainable under section 47 of the Code.
Nachimutlhn Qhettiar. v. Morthammal' ex-
presses the view that if the executing
Court ' proceeds to execute the decree
notwithstanding- the pendency of an
application' ‘by  the' judgment.debtor
under section 20 of the Tamil Nadu

" Agriculturists Relief Act,1938,claiming to

be an agriculturist, it is contrary to sec-
tion 20 which is a mandatory provision
ard, therefore, an application for setting
aside the sale of the judgmeut-debtor’s
property held in contravention of sec-
tion 20 would be under section 47 of the
Code of Civil Procedure.. Ramaswami
-Naicker v.- Fagadeesan®, decides . that
where the person claiming rateable dis-
tribution had filed an execution .peti-
tion in a2 Court of superior jurisdiction
to the Gourt in which the property was
brought to sale and sold in “auction and
which held the said process, the provi-
sions of section 63 read with section 73
are applicable, and the petitionergwill be
entitled to rateable distribution; he may
call for the assets held by the Court of”
inferior jurisdiction to the credit-of his
suit in the higter Court and claim the
amount due to him and it is for the
respondent %0 go to the higher Court
and claim rateable distribution. In,
State of Rerala v General Manager, Southern
Railway®, the Supreme GCourt points
out that the Railways Act does not
deal with the question as to who should
be fmpleaded as a defendant wheén a
suit is brought against a railway.admi-
pistration ; this is essentially a matter
relating to the frame of suits and is

"dealt with by the CGode of Givil Proce-

dure; according to section 79 of
the Code, in a suit by or against the

1. (1977) 2 M.L.J. 40.
2. (1977) 2 M.L.J.261.
3. (1977) 1 M.L.J. (S.C.) 60.
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Government, the authcrity to be named
as plaiptiff or defendant, -2s the case
may be, shall ir the case of.a suit by or.
against the GCentral Gowvernment, be
the Union of India, and the Southern.
Railway being owned- by. the Govern-
ment of India,.a suit. dealing with the
alleged liability of that rajlway should
be brought against the Union of India.:
Gopalakriskna _ Pillai v,  QGhinnapilla
Padapachi' holds that facts proved. or
admitted may provide evidence to sup-
port further conclusions. to be. deduced
from -them, which . conclusions may
themselves be conclusions_of fact and
such- inferences from facts -proved or
admitted could be matters of law;.and
the Court could intervene in -second
appeal if it appears.that the_fact-finding
authority had acted withoit.any evi-
dence or upon_a view of the-facts which
could not reasonably be entertained, or
the facts found are such that no person,
acting judicially and properly instructed
as to the relevant law could have come
to the determination in. _question,,
Ananthakrishnan Nair v. Dr.  Ramakrist nan®
points cut that in so far as the revisional
Jurisdiction under the Constitution, is
concerned; it has to prevail because-no
statute enacted upder the law. can’ make,
an. inroad into,the provisions .of the
Constitutior, in so far as _the revi-
sional jurisdiction-under section 115; Givil
Procedmre Code’is concerned . there are
certain guidelines in ‘the, section itself
which permit the eXercise of such juris-
diction; while' provision “as t0 “appeal
iIs no doubt the creature.of statute, the
Tevisional jurisdiction is available to the
complaining litigant so as to  subserve
the ends of justice; when; the statute
expressly ‘makes an order of the subordi-
pate Court. final it means thtat  the
concerned statute is .pot Pprepared’ tg
provide anothér rerhedy against it
in “such cases  appeal” woyld ot
lie to’ thee higher. Court by invoking the
ordinary ‘cormmon law; and the finality
of the -decision in appéal under section
9-A (1) of .the Madras City “Ténants
Protection Act, does not preclude’a revi-
sion _being preferred again st, theorder,

1. (1977 2 M.L.J. 368.
2. (1977) 2 M.L.J.98.
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Paolaniswamy « Gounder ~v.  Nackimuth®
Gounder*, makes-it clear -that a Court
can take notice of events which have
bappened after the institution of the
suit' and afford relief to the parties in
the .changed circumstances s0 as not to
drive them to°a fresh litigation and so
as to do complete justice- betweer the
parties, and, ‘the Ccurts have irherent
powers to give adequate relief t0 suitors
in suitable cases in- view of changed
circumstar.ces after the filing of the suit
so as to shorter litgaticn. K. 4. M.
Sheriff v. Ramu Reddiar®, states that the
pleintiff in a suit carrot be ccmpelled
to implead as-deferdart a persor against
whom he seeks no relief and the Court
will be reluctant to force an additicnal
defendantinto the action againsthis willsy
but, having regard to the object of the
Legislature to avoid multiplicity of suits
and to-ersure-that the matter-is finally-
decided in the preser.ce’of all the parties
interested, without delay and experses,
the trial CGourt has been given the power
to add -a person. a§ defendant even if
the plaintiff may-object to such joinder.
Natargja Iyer v. Nackarammal®, holds that
under Order- 5, rule-9 (2) of the -Code
evenithough the summons was sert by
post, if the deferdart -did-not appear
on - the day fixed on the summoOns; .the

" Court -has to direct that the summons’

should be delivered or sént to the proper
officer to be-served by him or by one.of
his-subordinates-on the defendant; and,.
that where a discretion is- conferred
upon the.Gourt coupled with an -obliga-
tion, the ‘word ‘may’ (it Order §; rule
9 (1)) denotes ‘shall’. E. K. M.« K.
Nawabjan v. -Krisknan * Chetliar*; takes
the. view that the affixture of riotice of
execiition - petition: -on-- the- appellant’s
résidence on his refusal to accept the
notice - appears to be due service .as
contemplated by Order' 5,-rule 17-and

. s0. long -as the statutory provision con-

témplates.service by -affixture when -the
party. refuses to. receive the summons
it canpot’ be said- that there-has been
RO .proper service.. Subramania Mudaliar v.

. (1977)2M.L.J.181.. ' .
(1977) 1 M.L.J. 517..

. (1977) 1 M.L.J.47.

. (1977) 1 M.L.J.382.
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240l Finance Corporatior® lays dowr that
where the records showed that the judg-
ment-debtors were notin their respective
residences at the time the process-server
called but the process-server’s is report
did not say that the judgment-debtors
did not have any agents to receive the
notices on their behalf nor did it appear
that any attempt was made tO serve
the notices on any adult members of
the family ip their Tesidences and the
process-server  straightaway proceeded
to affix -the notices stating that the
judgment-debtors  were Out of town,
it is not good service under Order 5,
cule 17. Md. Salik Sakib v. T. C. Adam
Sakhib? decides that amendments to the
pleadings cannot be turned down by
Courts merely on. the score that they
introduce an inconsistent plea or a new
cause of action and that the true test
js whether the amendment is foreign
to the subject-matter of the suit and,
jfnot, whether it would be in the interest
of justice to grant it. Dharmasekaran v.
State Bank of India®. points out that
Order 9, rule 13 sets out two alternative
grounds for having an ex parte decrée.
set aside in an application under that
rule; the applicant can satisfy the Qourt
that (i) the summons was not duly served,
or (ii) he was prevented- by any suffi-
cient cause from appearing when the
suit was called on for hearirg; he could
request the Gourt to set aside the .ex
parie decree on any of the two' grounds;
even if there has been a proper and
sufficient service at the stage .of the suit
and at the stage of final decree proceed-
ings, if be satisfies' t .e Gourt that he
was prevented from appearing in Court
he can seek the setting aside of the ex
porte - decree. Uhidambaram -v. Kalidas*
expresses.the view that Order 17, rule 3,
applied only where the parties were
Ppresent; where, on the date of the trial,
the - defendant was absent the Court
could not proceed- under Order 17,
rule 3, but should proceed under Order
17, rule 2, by setting tbe defendant ex
parte and_decreeing the suit after record-

(1977) 2 M.L.J. 385. ' '’
(1977) 2 M.L.J. 111.:

(1977) 1 M.L.J.271.

. (1977) 1 M.L.J.46.
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ing the evidence if the claim of the
plaintiff wes proved. Palanivel Rillai V.
Sivakolundy Odayer®, states that ascer-
tainment of mesne profits in actions in
which it is possible is a matter which is
solely guided by the guidelines set 1n
Order 20, rule 12; there is mo escape-
ment out of it as this is almdst a pres-
criptive mandate and Courts cannot
make inroads into it by seeking to other-
wise interpret the specific and unambi-
guous provision; the enquiry as to rent
and mesne profits can be made by 2
competent Court for a period commen-
cing from the date of the institution of
the suit till the expiry of three years from
tt e date of the decree; the decree referred
to may be a decree of the trial Gourt
or the.decree of the first appellate Court
or the decree of a Gourt in the higher
hierarchy as well; the decres to be
reckoned is the decree which has become’
final in the eye of law and in accordance
with the procedure available; and there
is abundant authority to say tbat the
absence of a direction as to the enquiry
into mesne ! profits-in the final - decres -
in a suit Where Ppossession and mesne
profits were asked for and both reliefs
were granted will not be a fact wkhich
should wéigh with the Gourts to negative
such an enquiry and to grant the recko-
ned profits after such an enquiry.
Kodiketti Nadar v. M.L. M. Fernando®,
makes it clear that certification 8f pay-
ment urder Order 21, rule 2, is possible
under two different heads; it can spring
from an actual payment of money by
the judgment-debtor to the decree-~
polder or secondly by an adjustment
of the said decree to the satisfaction of
the decree-holder either in. part or in
whole; in either case, however, the
dominus litis t0 bring such matter to the
Court’s view is the decree-hclder himself
since it- is his responsibility to certify
such payment or other adjustment and
bring it to the notice of the appropriate
Court who shall act ‘accordingly, but
Order 21, rule 2, does not pose ap
empty formality; if a case of certification
or adjustmént comes up before an
executing Court and if the judgment-

1. (1977)2 M.L.J.65.
2. (1977) 1 M.L,J.141.
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debter or the decree-holder himself is
able to, satisfy the conscience of the
‘Gourt then the power of the Court is
avaijlable 50 as to make a judiciOus probe
into the legality, regularity or truth-
fulness of such payment or adjustment.
Ondipudur Weavers CQo-operative Production
and Sales Society Ltd. v. Vetumarni®, holds
that it is a well established rule that
while the machinery and remedy pro-
vided under Order 21, rule 32 (1),
‘would cover cases of both prohibitory
and mandatory injunctions sub-rule
(5) of that rule will apply only to cases
of mandatory injunction because it
speaks of a ‘positive ‘act 10 be done by
the judgment-debtor under the decree
and wherever there is no mandatory
anjunction directing - the judgment-
debtor to do a positive act the remedy
Open to a decrecholder is to file a fresh
suit seckitg a mandatory injunction,
Nawabjan v. Erishnan Qhettiar®, states
that rule 54 (2) of Order’ 21, contem-
plates proclamation at some-place on
or adjacent to the property sought-to
be attached or sold by beat of drum or
other customary mode; it also provides
for a copy of the order. being affixed on
4 conspicuOus part of the Court-house
and the Court cannOt suggest a more
elaborate method ‘when the method
contemplated by the 'statute has been
followed. Sivasangu v. Qhinnaioh®, ex-
plain® that Order 21, rule 66, relates to
the drawing up of the proclamation of
sale while rule 67, relates to the publi-
éation of the proclamation and where
‘when the proclamation was settled the
Judgment-debtor’s valuation was noted
but -that first sale was adjourned for
*-want of bidders and the Courf, on the

subsequent settlément of the proclama--

tion, did not mention -the upset .price,
that would be tantamOunt to his fixing
the other terms of the proclamation in
-accordance with the tefms noted in the
first proclamation and the fact thaty in
publishing it, the other terms noted in
the first proclamation were not -noted
such as the judgment-debtor’s valuation
‘will not be-a ground to set aside the

1. (1977) 2 M.L.J.19.
2. (1977) 1 M.L.J.382, °
3. (1977) 1 M.L.J.134.
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sale; Order 21, rule 72, ro doubt does
not prcvide for any notice to be given
to the judgment-debtor of a petition by
the decreeholder for leave to bid at the
ayction, nevertheless since in exercising
its' discretion the Court shculd corsider
all the circymstances and exercise the
discretion not arbitrarily but on
judicial lines it is desirable_ for the
Court to give notice to the judgment-
debtor in regard to such petition so
that the Court may be in a position
to consider -all  the circumstances
of the case; and though it would not
be proper.for the Court to” grant per-
mission to the decree-holder to bid at
the auction éven when the properties
are brought to sale for the first time
there is no warrant for the proposition
that there should be at least two such
attempts t0 bring the properties to sale
before permission to bid cculd be granted
to  the decree-holder. Subramania
Moudaliar v. Ideal Finance Qorporation?,
points cut that the procedure enabling
a decree-holder to apply to the execut-
ing Court for leave to bid and.set off
is governed by Order 21, rule 72; the
provision is couched in a negative form
to the effect that no holder of a decree
in execution of which property is sold,
shall without the express permission of
the Court, bid for, or purchase the pro-
perty; the implication is that the Gourt
has the discretion to grant permission
to the decree-holder in this regard; the
details of procedure for applying for
leave 10 bid, and set off are to be found
in rule 199 of the Givil Rules of Practice,
according to which an application for
leave to bid at the sale shall be supported
by an affidavit setting forth the facts
showing that an advantageous sale can-
not otherwise be had and the appli-
cation must inclyde an undertaking by
or on. behalf of the decree-holder that
in the event of his being declared the
purchaser of the property he 'would
exter up satisfaction of the decree under
wlich the sale is made for the amount
of the purchase-money; that apart from
the requirement that the decree-holder
should make out a case for leave to bid
and set off the exeécuting ‘Gourt must

1. (1977) 2 M.L.}. 385,
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itSelf be satisfied on the facts that such’
ve would be necessary for obtaining
the most advantagecus price in. execu-
tion sale; it is settled law that ar order
passed by theexecuting Gourt allowing
the decree-holder to bid ‘and set off is
a matter of great moment which vitally
affects the property of the judgment-
debtor - and” that this aspect by itself
without more shows that it would. be
not only just but also necessary that the
_Judgment-debtor should be netified of
the decree-holder’s . application before
any order is made against him. K. 4. M.
Steriff v. Ramu Reddiar, holds that in
a case where the validity-of a revenue
sale has been challenged only. on the

' ground of irregularity it can be said

that thé Government need not be made
a party as they can in any event bring
the property to sale once again even if
the sale is ‘set aside on the ground: of
irregularity in the conduct of the sale
but. where the plaintiff’s case is that
there are no arrears of land Teverue but
none the less his property has heen sold

. the GOvernment is a recessary party: to

the suit. - Nawabjan 'v. Krisknan Qhetliar®;
decides that an execution-sale of a pre-
perty cannot be set aside merely on the
ground that the pricé fetched by the
sale is somewhat low or that it will fetch
a higher "price if resale "is ordered.
"Mayimuthu v. Ambujam Ammal®, lays down
that the relevant date for the purpose of
firding out as to when the sale takes
place in Court-auction in the course of
execution of a decree is the-date.of the
sale and not of its confirmation,
Alagappan v. Kalyonasundaram lyer*, makes
it clear that though the grant of interest
On the costs of the action was available
before the passing of the Central Act
‘LXVI of 1956, 'yet after the date of the
said enactment a mortgagee is not
entitled to interest On the costs of the
suit. Baba . Industries * v, Mekta Traders®,
states that the principle to ‘be applied in
.the matter of grant of leave to defend is
that if the Court is satisfed that the

1. (1977) 1 MiL.J.517.
2. (1977) 1 M.L.J. 382.
3. (1977)2 M.L.J.218. .
4. (1977) 2 M.L.J.291.
5. (1977) 2 M.L.J. 479,
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defence of the defendant is acceptable
though prima facie, and also if the defence
raises triable issue, thereby indicating
that the defendant has a fair or bona
fide cr reasonable: chance of success, or
if the -state of affairs is such that the
Court is_reasonably led to the éontclu~
sion that the trial of the action only can o
establish - the truth, bona- fide ot other
Wwise, of the defence raised, then in such
Circumstances, the Ccurt ought not to-
impOse a condition in the matter of the
payment of the plaint amount sought
for by the plaintiff into Gourt, .as‘secu-~
rity, before the grant of such .leave.
St Krishna Textiles v. F. R..’Exportst,
holds that the fact that the defendant
suffers a decree and prays for the satis~
faction of the same by paying moneys'
at stated intervals or in 'monthly instal-
ments would nét alter ‘the situation or
Wwipe off"as a matter of course. the legal
effect of the prior order of. attachmernt.
before judgment of the properties of the
judgment-debtor which was issued by a-
competert Court in a situation which
compelled the Court "to do s0; -an’
order 'made Order 38 of the Code, is
independent and is-not capable of being’
telescoped 'to_ an “order permitting - the
defendant to pay the decree amOunt
in monthly instalments or at - steted
intervals which might be passed by the
trial Qourt on a written er oral appli=
cation made by 'the judgmeni-debtor

at about. the time when the defendant

suffers a decree by consent; and if there-
fcre the two orders are not ‘inter-depen-
dable but are. independent- it “cannot’
be contended that an  independent
order passed by.a. competent Gourt
under Order ;38 works, itself out -and
becomes ineffective thereafter. V. V.
Depasthanam v. Arumugha, Mudaliar® lays
down that where a receiver was appoin-
ted without any time limit there is in
law nothing to prevent the receiver. to
take charge and then.- discharge his
duties as, directed by the Gourt and
that until a receiveris actually dischar-

"ged he could continue t0 function.

Ananthakrishnan Nair-v. Dr.” Ramakrisknan®

1. (1977) 2M.L.J.262. . A
. 2. (197 1MLJ.92.. . .
3. (1977) 2 M.L.J.98.-
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points cut that the accepted principle
1s that a receiver cannot be viewed as
a substitute of parties but he also runs
the race of litigation because he has been
ordained to do so by virtue ofhis app2in-
ment as receiver by an orxder of Court
in that litigation; therefore even though
there are receivers in an action, it can-
not be said that the parties can keep
silent about their rights and claim the
same through the persons of the recei-
vers; even if it be assumed that the
application made by one receiver was
on behalf of the other parties and other
joint receivers such an application is
not maintainable since. each one of the
parties entitled to the benefits under
the concerned Act should come forward
and file an application for such benefits;
the appointment of a receiver does
not absolve the affected party in the
litigation for whose benefit the receiver
had been appointed to efface himself
and feel that he has no more obligation
in the suit; e fortiori if certain rights and
privileges are granted: to a party to
such a litigation by the beneficial pro-
visions of a statute, then it is not the
receiver who could set the law in motion
on his behalf and obtain such statutory
benefits or privileges and it'is for the
contesting party or the real party who
would take advantage of the statutory
concession or right to move the Gourt
by himself. Kasi Viswaratha GChetliar v.
Qhinngiak GChettiar® makes it clear that
if an appellate Court did not dismiss
the appeal summarily it should by vir-
tue of rule 12 (1) of Order 41, fix'a day
for hearing of the appeal and therefore
the Court could not admit the appeal
in part and dismiss the appeal in part;

- that when the matter comes up for a

admission under Order 41, rule
i1, only two cOurses are OPen to
the Gourt namely to dismiss Or admit
the appeal as a whole; ard if the
appeal is admitted in regard to one
item of the concerned properties the
appellant will be entitled to question
the finding if the Gourts below even in
regard to the other item. Subramainia
Mudaliar v. ldeal Finance Qorporaton?,

1. (1977) 2 M.L.J. 524.
2. (1977) 2 M.L.J. 385.
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statés that, Order 43, does not provide
for an appeal against an order either
granting or refusing to grant to the
decree-holder leave.to . bid and set off
i execution sale, ‘although it pro-
vides an appeal against an order of
the executing Court setting aside or
refusing to set aside the sale in favour
of the decree-holder.  Venkataswami
Reddiar v. Thirukamu . Reddiart, decides
that g review cannot be asked for merely
because by reason of a subsequent deci-
sion which is binding authority, the
earlier decision interpreting the provi-
sicr, of any statute is found to be wrong,

GOriminal  law ond  procedure.— In
State  of Madhya  Pradesk , v.. Ratan
Singl® the Supreme Court poirts out
that 2 sentence of imprisonment for life
does mot automatically expire at the
end of 20 years including the remissions,
because the administrative rules framed
under the various jail manuals or under
the Prisons Act cannot supersede the
statutory provisions of the Peral Code;
a sentence Of imprisonment for life
means a sentence for the entire life of
the prisoner unless the appropriate
Government chooses to exercise its dis-
cretion or remit either the whole or a
part of the sentence under. section 401
of the Criminal Procedure Gode of 1898;
section 401, confers an absolyte dis-
cretion on the appropriate Government -
in the matter; the ‘appropriate Govern-
ment’ empowered tO grant remission
is the Government of the State where
the prisoner had been convicted and
sentenced, that is_ to say, the transferor
State and not the transferee State where
the prisoner may have been transferred
at his instance under the Transfer of
Prisoners Act; such transfer has no
bearing on the application of section
401, because this is merely an executive
matter and an executive decision taken
to mest the convenience of the accused;
when the transferee State feels that the
acoused has completed a period of
20 years it has merely to forward the
request Of the prisoner to the concerned
State Government; and under section
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401 of the Gode of Criminal Procedure, It refuses t0 remit the sentence no writ
1898, the appropriate Government has can be issued  directing the State
the undoubted discretion to remit or Government to release the prisorer.
refuse to remit the sentence and where



