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PREFACE.

RO

Encouraged by the warm welcome accorded to the
first edition by Sir Maurice Gwyer, Chief Justice of
India, Dr. V. S. Sukthankar, Professor Neelakanta Sastri,
Dr. Vaidyanathaswamy, Professor Suryanarayana Sastri,
Dr. Handiqui, and several other friends, from India and
abroad, most of whom have pressed me to write a big
book on the subject, [ have ventured on this second
edition. The extraordinary conditions created by this
World War, and especially the scarcity of paper, has
compelled me to limit this book, originally intended to
cover 400 pages, to 103 pages, and to omit many interesting
matters of detail, as well as all foot notes, and most
of the original texts. I am not, however, wholly sorry
for this, as brevity and lack of texts and foot-notes
have their advantages, especially for the masses whom
1 want s8rve by enlightening them about India’s notable
contribution to Law and Jurisprudence. The eagerness
with which the translation right of this book into the
modern Indian languages has been applied for has cheered
me not a little. This book is written in a spirit of humble
service to Mother India and the United Nations, and to
men and women of good will all over the world.

A. S. P. Ayyar.



THE CONTRIBUTION OF HINDU LAW
TO WORLD JURISPRUDENCE

WIDESPREAD IGNORANCE REGARDING THE CON-
TRIBUTION :—Many people, even in India, are not aware
that the Hindus made as great an advance in Jurisprudence
and practical administration of Law as they did in
religion, philosophy and other Arts and Sciences.. That is,
of course, because, unlike the Vedanta doctrine in Philo-
sophy, and Vaishnavism and Saivism in worship, and
Hindu grammar, architecture, painting, music and dancing,
Hindu legal theories have not been free from successful
attack, and even radical change, by foreign ideas. Indeed,
they have been subject to them to such an extent that it
may be said that the modern Hindu Law is only Anglo-
Muslim-Hindu Law, having been radically altered in
constitution, shape and outlook, and even essential features,
by centuries of Muslim and British rule and by the
rulings of Judges owing allegiance to other systems of
Jurisprudence, and, in many cases, unacquainted with the
basic Hindu ideals in law. It must be obvious, however,
to any thinking man that the Hindus, who had contributed
so richly in other realms of thought, science and arts,
could not but have given equally richly in Jurisprudence
and Law.

CONTRIBUTION IN OTHER DIRECTIONS:—The Hindus
gave the world its earliest systematic philosophy and
grammar; they gave Mathematics the numerals and
zero, without which the present progress would have
been impossible; to cultivation, rice, ginger, sugar, cocoa-
nuts and plantains, without which any enumeration
of edible crops would be incomplete; to commercial
crops, cotton and jute; to games, chess and polo; to
the military art, elephants, the tanks of olden days ;
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to the fauna of the world, cows and hens; to the
realm of flowers, lotuses; to colours, indigo and lac; and
to connoisseurs of precious stones, the most famous
diamonds and sapphires. Let us examine, in brief, the
contribation of Hindu Law to World Jurisprudence, in
various directions, Of course, since all men have much
the same bodily, mental and moral make-ups, what is
claimed here as contributions by Hindu Law may also be
found in some other systems of law, notably Roman Law,
in parts or in different combinations.

HINDU THEORY OF JURISPRUDENCE :—Hindu Juris-
prudence differs from all other jurisprudence in this that,
while the jurisprudence of other nations concerns itself
only with portions of a man’s activities, it embraces all
his activities from the moment he is conceived till he
attains salvation. In western jurisprudence, man-made
law and king-made law prevail as against immemorial
custom or revelation, because it embraces but a small
portion of a man’s life. He who did not commit a crime
or have anything to do with a contract or tort, or breach
of trust or marriage or real or personal property did not
have, till recently, to worry about the law much, though
this World War has changed this somewhat. But, not so in
India. The moment he was conceived, the law prescribed
a ceremony. His advent into the world was celebrated by
another ceremony, wherein gifts to fellow-men, whose
society he joins, play a prominent part. (It issomething like
the dinner given by a person joining a Masonic society.)
Then comes the tonsure ceremony, and, after that, the
uvanayanam (holy thread inwestiture) more important than
the physical birth, as it is the admission into the world of
God-knowledge, the beginning of brahmacharya, the path
of God (Brahman). Later on, after 12 or 24 or 36 years of
study, according to the choice of the individual, comes
marriage, a very important ceremony which is practically
compulsory for all, and not optional, as in western
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countries, and wholly spiritual in its conception. Then,
we get the ritusanti, the consummation of the marriage.
After that his son’s conception ceremony comes, and, so,
the circle continues. When the man dies, he is to be burnt
with proper ceremonies. The matter does not end even
there. His eldest son, who sets fire to the corpse of his
father, to denote the utter unimportance of the body once
the animating life and soul have left it, has to perform not
only the obsequies, but also the sraddha every year.
These‘sraddhas are intended to speed the souls on the way
to moksha or salvation, either directly, or through a series
of births and deaths regulated by Karma (merit or demerit
accruing from action) unless Brahma (God) intervenes
and shortens the process by His grace.

FUNDAMENTAL TRUTHS OF HINDUISM :—The funda-
mental truths of Hinduism are Brahma (God), Dharma
(righteousness, that path which is in conformity with
a man’s inner and true nature, and leads him on
to salvation in his own unique, though also subtly
universal, way) and Karma (act accruing merit or demerit
according to the test of Dharma). Man has to do Karma,
and go along the path of Dharma and attain Brahma,
which attainment is called Moksha. Naturally, till he
attains Brahma or Moksha, he is governed by the Dharma
sastras, or laws which seek to guide him in his Karma so
that it may accord with Dharma and lead him on to
Moksha or Brahma. The purusharthas, or desiderata for
man, are Dharma, Artha (wealth), Kama (love), and
Moksha. What is meant is Artha combined with Dharma,
and Kama combined with Dharma, leading to Moksha.

SOURCES OF HINDU LAW :—It follows from this
that the sources of Dharma or Law can never be
mere man-made or king-made law, but should be some-
thing eternal, revealed, unalterable and all-embracing,
as far as such sources can be got by mortal man. So,
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as Brahma is the author and regulator of Dharma, His
werds, the Vedas, are the supreme foundation of law, and
its ultimate source. For the Hindus, as for all other
thinking men, God is Truth (Brahma Satyam), and
Brahma’s utterances are, therefore, the words of Truth,
and, so, supreme in Law which is satyasodhana or testing
of Truth, though, unfortunately, it has also to be asatya-
sodhana or testing of Falsehood, as most witnesses can be
classified as liars, damned liars and experts-the Prophet
Muhammad himself having said that men will be lidrs till
the end of the world. It is significant that the Muslims
too have accepted the Koran, or God’s words, to be the
supreme source of their law. So too, Canon Law.

But God’s words do not cover every karma. So, the
next source is the words of His seers and prophets, the
smritis or dharma sastras, written by rishis, just as the
sayings of the Holy Prophet are among the Muslims.
Even they leave much karma uncovered. So, the next
source is the conduct of good men, sadachara, correspond-
ing to tradition among the Muslims. Even they leave
much karma out. So, the next source is a man’s own
conscience, most Hindus believing that a man’s soul, of
which his conscience is the voice, is of the self-same sub-
stance as God, though there is as much difference between
the individual soul and the universal soul as between a
free lion and a caged one, man’s soul being caged in a body
which limits its power and potentiality. KEven then, much
karma is left out. So, the next sources are Ayurveda
(Medicine), Dhanurveda (science of weapons), Gandharva-
veda (Music) and Arthasastra (Economics). The next source
‘is king-made law or law made by one’s caste, tribe, guild,
or association. Still, some karma is left out. So, the last
source is what a man considers to be for his own benefit,
as most men are guided in most of their acts by a selfish
desire for their own happiness. It is to be happy that
men want riches, or power or partners, or fame, or name,
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or even commit suicide, since they are unhappy now and
want to be happy by determining this unhappiness by
putting an end to their lives by suicide, in the hope of
becoming happy thereafter. So, the Hindulawgivers gave
the sources of law as the Vedas, the smritis, sadachara,
Ayurveda, Dhanurveda, Gandharvaveda, Arthadsestra,
Swasyachapriyamatmanaka, sasanas and sankalpajakamo,
as the sources of law, each succeeding thing being of less
force than the preceding one, kings being exhorted not to
break this rule.

Westerners stand flabbergasted at these numerous
sources of Hindu Law; and their first reaction is an
amused contempt, just as the first explorer who saw the
octopus, with its eight legs, had an amused contempt for
it, comparing them with his own two legs, till he was
caught in its tentacles, and saw his two legs and bones
crushed to pulp in no time when, of course, the contempt
would have given place to awe, fear and admiration had
he but been left alive. To any cheap gibes of unthinking
westerners, Hindus can afford to reply * We were when
you were not: we shall be when you have ceased to be.”

LAW ALL-EMBRACING: Consequent on this wide
scope of Hindu Law, there is no distinction in Hindu
Jurisprudence between Religion and Morals, Morals and
Law, Dogma and Practice. The word Karma iuncludes
every act of man, embracing the relations of man and
man, and man and God and the Universe. Dharma or
Law embraces everything in life. It is regarded as highly
beneficial to man, and not as something imposed on him
by an external authority having physical power over him,
as is the usual case with law in the west. A man has to
follow the law not because of the fear of the penalty or
sanction but because that is for his own benefit and enables
him to attain his goal of salvation easiest and soonest.
Indeed, even a criminal is urged to confess his offence and
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get punished, in order to purge himself of his sin and
attain heaven.

The earthly ideal of Dharma was Loka Sangraha or the
welfare of the universe, and Sarva Bhootha Hitheratha,
or the welfare of every living thing. That is why Hindu
Law-givers said: *“He, who upholds the law (Dharma)
will be upheld by it. He, who destroys the law (Dharma)
wil be destroyed by it.” and “Dharma (the law) is the
foundation of the universe.” Of course, they were not
then thinking of purely lay law.

Unlike in the western world, law was not considered
to be merely a thing intended for ensuring order, peace
and prosperity in this world. The chief end of law, and
its declared goal was the ideal of Righteousness or Dharma,
a word which is hard to translate into English or any
other western language as the idea is peculiarly Indian,
and unknown to the other races of mankind. Often, the
westerner will stand aghast at the practical applications
of Dharma.

THEORY OF DHARMA :—Thus, a wife’s Dharma is
to treat her husband as if he were her God. He
may be unchaste; but she should be chaste. R He
may beat her; but she should not return the beating
or abuse. I can already imagine foreigners exclaiming
that this is injustice. It may or may not be that,
but it is Hindu Dharma. Indeed, itis man’s Dharma.
Never by returning blow for blow, or evil for evil, will
man, the elder brother of the animals, justify his other
dual capacity, of being the younger brother of the gods.
That is why Kannaki, a great model of a Hindu Wife in
the Far South, loved her husband not a jot the less in spite
of his cruel neglect of her and resorting to a dancing girl,
Madavi. That is why Sita, the great model of a Hindu
wife from the Far North, did not utter one word of
reproach against her husbamd when he banished her to
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the forest on the foolish remark of a drunken washerman.
That is why Nalayani carried her husband on her shoul-
ders to the house of the famous courtesan whose favours
he hankered after. He was, of course, rebuked by the
courtesan and made to reform.

Again, Kausika Satyavadin, the Truth-Speaker, was
consigned to Hell, for some years, for speaking the truth
and telling some murderous dacoits where their victim lay
hidden, instead of refusing to disclose the bush where the
man lay concealed, and taking the risk of death at the
hands of the enraged dacoits. He was even told thata
little lie, namely that he did not know where the man
was, or that he was not there, would have been punished
less severely than the truth he uttered, on the theory of
Apaddharma (or lie in necessity). Sita, the incarnation
of virtue and truth, told the demonesses guarding her what
would, in other circumstances, be a lie, namely, that the
monkey, Hanuman, had not gone there to her, as the
messenger of Rama, and spoken to her. That was her
Apaddharma, in order to save her questioners, the very
demonesses, who would have been killed by Ravana had
they told him of this visit of which they were unaware,
owing to their being asleep while on sentry duty, and to
save Hanuman, a friend of her lord, from possible death
(just as Nurse Cavell protected the allied spies from death
by lies, without any Englishman thinking the less of her)
and to prevent Hanuman’s possibly killing Ravana and
taking away the creditof that deed from her husband who
had incarnated on earth for that very purpose. Manu has
therefore said “Speak the truth, but not the unpleasant.
Speak the pleasant, but not the untruth .

Vamana, the divine dwarf, curbed the arrogance of
Mahabali by trickery. Vishnu, as Mohini, killed the
demon Surapadma, by a trick. Rama killed Valin, the
monkey chieftain, from a hiding place, just as modern
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hunters often kill tigers from hiding places. No wonder,
as the Hindus say, Dharma is such a secrét and deep thing
that the human mind cannot easily grasp its full import,
or its thousand ramifications and bewildering varieties.
Often, it runs quite counter to accepted canons of sense and
commonsense, honour and chivalry. Viswamitra is
praised for upholding his Dharma in abandoning Menaka,
who was more beautiful than Helen, and his baby
daughter, Sakuntala. Rama is praised for his Dharma
abandoning his right to the crown, instead of fighting for
it, and for abandoning Sita, instead of clinging to her.

" This is not peculiar to India or Hinduism. Christ
asked men to return good for evil. Buddha proclaimed
“ Conquer evil by good, falsehood by truth.” Indeed, if
a person returns whatever evil he gets, it will be a far day
to salvation. It may be that petty human beings want to
return good for good and evil for evil, acting as a merchant
does. But it is obvious that a system of jurisprudence can
follow this principle only if it accepts its goal as the
determination of man’s petty disputes by petty standards,
and not as the salvation of man by merging him in God.
If Westerners realise this, all misconceptions regarding
Hindu Law and Jurisprudence will disappear, like dew
drops before the Sun.

RESULTS OF THE THEORY : RESIDUAL INJUSTICE:—
Because God is the foundation of Law, several results,
of the highest importance to jurisprudence, have ensued.
The first is that thereis an end to appeals at a certain
stage, and that the residual injustice will remain, and is
irrernediable, being attributed by Hindus to prarabdha-
karma, the effect of actions in previous births, nothing
done by the man in this birth accounting for it. Itis
everyday experience to see some guilty fellows escaping
punishment, for lack of evidence, and some innocent
men getting punished; either on perjured evidence, or due
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to lack of intelligence, or discrimination, or’honesty in the
judges. This may happen even in the highest court of the
land, and, then, there is no remedy.

FROG’S KARMA :—The Hindus have the following
beautiful story to illustrate it. One day, Rama went
to bathe in the Ganges. He stuck his bow in the
sands, and went and bathed in the waters, and came
back. On picking up his bow again, he was horrified
to find blood on the tip of it, and, on looking into
the sand, discovered a frog whose body his bow had
pierced when he stuck it there. Greatly distressed, he shed
tears for the fate of the poor frog, and asked it “Why did
you not cry out at this horrible act?”. ¢ Rama ” said the
frog “You are the Supreme Lord of the entire Universe.
You are the person to rectify all injustice, by whomsoever
committed. Oh Lord, when you yourself committed this
injustice, to whom was I to appeal?” Rama replied
“I see that it is your karma, oh frog, to suffer this
injustice .

KING LIABLE AT LAW, LIKE HIS SUBJECTS:—
A second result is that every one can be punished or
dealt with for breach of Dharma, and that there is no
place in Hindu Law for the maxim * The king can do no
wrong” which did so much mischief in English Law till
recently and is even now doing some. Indeed, in Hindu
Law, he is dealt with even more severely than the
ordinary man.

DANDA OF DIVINE ORIGIN :—Manu, Yagnavalkya
and other Hindu lawgivers declared that Brahma made
‘Dharma itself into Danda, or the sceptre of justice, which
is the sanction and spirit of punishment. So, like the king,
Danda too is of divine creation. Indeed, it is an earlier,
more vital and vaster creation, according to the Hindus,
as it existed even before Kings arose, and exists even in
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republics and other forms of government, nay, wherever
judges decide cases. The Hindu belief was that the sceptre
of justice would beat a King to death in a mysterious,
fashion, as it did the Pandyan King, Nedum Cheliyan,
when he punished a man unjustly in a case relating to
himself, and would become merely twisted and bent, from
its straight position, when he punished a man unjustly
in a case in which he had no personal concern. This
theory of the divine origin of sanction is-on a much
higher plane than the Austinian theory of sanction.

ALL POWERS DELEGATED FROM GOD. CORONATION
KESSENTIAL FOR KINGS :—Though the Hindu lawgivers
say that the King is God manifest on earth (raja pratyaksha
devata) they only mean by this that the King has got from
God the delegated power of punishment, just as the
husband has got a delegated lordship over his wife, who is
directed to look on him as her god, and the Brahmin has
got from Him a delegated right to honour and offerings, as
particularly engaged in seeking Him, and as every
employer or person in authority, like parent or teacher,
‘has got from Him a delegated right to punish the servant,
child or pupil, and as witnesses, as representing Him, the
Supreme-witness, have got the power to give evidence and
get. people punished on it. Of course, as every one of
these is a delegate, the King gets his full powers only after
a formal coronation when he takes the oath, on God, to
preserve the ancient laws of the realm. He has no power
to alter by legislation the Vedas or smritis or sadachara.
He can only enforce the Dharma enjoined by these,
by issuing appropriate decrees or sasanas. He cannot,
under the Hindu law, set aside a sentence of death passed
on a real criminal. He can merely grant three days’ time,
as Asoka did, to repent and make his peace with God.
He can, of course, release prisoners not under sentence of
death, on coronation days, national holidays, etc.
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OATHS OF WITNESSES —Even witnesses have to
take an oath on God before they can be examined, and
their evidence accepted. The origin of the oath administer-
ed to witnesses is due to this delegated power, as the
theory of Hindu Law is that the sceptre of justice is
of divine origin, and it is its function to see that justice
is done.

SANCTIONS NOT MERELY PHYSICAL, BUT ALSO
SOCIAL AND SPIRITUAL :—Another result of God’s being
the source of Law and punishment is that the sanctions
are not merely physical ones, like death, mutilation,
whipping imprisonment, fines, damages, delivery of
possession etc, but also spiritual and social ones, like
expiation, penance, excommunication, expulsion. from
caste, degradation to a lower caste, contempt and scorn by
tellow-men, etc. Indeed, modern lawgiversare finding out,
slowly, that spiritual and social sanctions are as necessary
and effective as mere physical ones. .

SPECIAL OATHS :—Still another result of God’s being
the ultimate source of Law is the allowing of special oaths
by the parties as a method of disposing of dispates, the
perjurer being left to God to be suitably punished. This
form of disposal is even now not uncommon in civil suits
in India, where one party challenges the other to take a
special oath in a temple, or with lighted camphor in open
court, and agrees to have judgment against him if he does,
and the otherside agrees. 1t is effective in many cases,
parties being afraid to take false oaths of this variety.
An educated man who had discharged a promissory note
by payment but had not taken an endorsement of pay-
ment or discharge, and could not prove the payment by
independent evidence, set up a false plea that he had not
received the consideration under the promissory note, as
there was no independent evidence to prove that too. He
was challenged by the other side to take a special oath in
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a Kali temple to that effect. He took it after much hesita-
tion, and went home, and lay down, and died in three
days, of shock at his own iniquity. The force of belief in
ancient or primitive races of the Orient cannot be imagin-
ed in the Occident.

GOOD AND GOD-FEARING MEN ALONE TO ADMINIS-
TER JUSTICE :—Another result was that all who ad-
ministered justice had to be good and qualified men, in
order to get a proper delegation from God to find out the
truth. So, the King had to be a king who had taken the
coronation oath; the judges had to be God-fearing men
learned in the Vedas, smritis or sastras, and also to be men
of good conduct and sound conscience well acquainted with
sadachara : the sabhyas, or assessors, who aided the judges,
were to be learned in the Vedas and to be men well known
for their dharma and good conduct ; even the witnesses, on
whose depositions judgment was delivered, had to be men
of known integrity and upright conduct, and also disinte-
rested, before their evidence eould be acted on.

PUNISHMENT OF UNJUST KINGS AND JUDGES,
ASSESSORS AND WITNESSES:—A King who always
deviated from justice and was guilty of tyranny or oppres-
sion could be killed by his subjects, even if Danda didn’t
kill him, as if he were a mad dog, Manu laid down that
Danda was above the King, and that a King was bound
by the Law as much as the subject. Kautalya says that a
court can not only deliver judgment in a civil suit against
the King or State, but that a King can also be punished,
like a subject, for his misdeeds. Ram Sastri, the celebrated
Chief Justice under the Peishwas, in the latter half of the
eighteenth century, resigned because he could not bring
Raghunath Rao (Raghoba) to trial for his suspected
participation in the murder of the Peishwa, Narayana Rao.
A threat of death by Raghunath ‘Rao only brought forth
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from him the famous retort * Kill me. I deserve to be
killed for not fulfilling my oath, as judge, not to be
affected by fear or favour, but to bring all to trial for their
misdeeds”. A judge used to be executed for corruption or
gross partiality, acting on the principle, accepted also by
Frederick The Great ¢ He who fouls the fountains of
justice is an enemy of God and Man’. Assessors and
witnesses who were guilty of dishonesty, corruption or
perjury were speared to death in ancient Hindu law,
as can be seen from the Silappadikaram, though, later on,
imprisonment and fine took their place for such conduct
in non-capital cases, the death penalty being still retained
for a man (as under our Penal Code) who, by his perjured
evidence, brings about the execution of an innocent man.

INDEPENDENCE ESSENTIAL IN KINGS, JUDGES,
ASSESSORS AND WITNESSES :(—As one of God’s supreme
qualities is his independence (Paramam svarat) his
delegates too have to be perfectly independent * Kings
with no independent power of judgment, and who are
dependent on others, recede into deserved oblivion like
a chain of mountains submerged in the ocean” says
the Ramayana. Other well-known maxims in the smritis
are these: “KEven dry twigs, cocoanut shells and chaff
are useful, but not a King who is not independent, or who
has been deposed”. “ Even Brahma dare not do an
unrighteous act and face the consequences”. “ A king
who fails to attend to his duties personally and to exercise
his own judgment hastens his downfall.” ¢ That king is
rightly worshipped by his subjects who is independent and
does not indiscriminately punish or reward them at the
behest of others ” “ A King who mercilessly punishes his
subjects and does not care for their welfare, or to see that
justice is administered independently and impartially,
ought to be shunned like the fire in the cremation ground. -
He and his subjects will soon perish”,
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JUDGES TO ADMINISTER THE ORDINARY LAW :—
A King is to be independent, but is to entrust the ordinary
administration of justice to judges and assessors, and not
to administer it himself. Thus, Hindu Law had, from its
very origin, this principle which was finally established in
England only in the 17th century, after many a fight
between Chief Justice Coke and King James I.

KING SUPREME APPELLATE JUDGE :—But the king
reserved to himself the right to preside over the ultimate
court of appeal, assisted by his eminent judges and select
assessors Thus, Dushyanta, acting on the precept of Vyasa
that even children in the womb (garbhe vyavasthita) ought
to be maintained by ancestral and self-acquired property,
ruled that a sonless merchant’s property, which would
have gone to him, should go to the son in the womb of his
wife, bringing the existing law in conformity with the
injunctions of the smritis.

NONE TO INTERFERE WITH JUSTICE :—The Hindu
lawgivers laid down that a King should not interfere with
the independent judgment of his judges, or a judge with
the independent opinions of his assessors or the independent
evidence of the witnesses. “ A judge who does not give
his own decision from the judgment seat should be shunned
from afar says the Panchatantra. So too, assessors and
witnesses were kept free from outside interference by
segregating them during the trial, and punishing those
who tried to interfere with them.

REVIEW OF WRONG JUDGMENTS :—From God (as
Truth) being the foundation of Law, it followed that
judges were exhorted to review their wrong judgments at
once, and even suo motu the moment they had reason to
suspect them to be wrong; no technicality, no rule of law
.or rule of court was allowed to stand in the way, as often
happens with modern tribunals of the highest authority,






