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L5 HE Law of Nations, though a fubje&t fo noble
and important, has not-been hitherto treated of
with all the care it deferves. The greateft part of man-
kind have therefore only a vague, a very incomplete, and, :
very often, even a falfe notion of it. The generality of
writers, and even celebrated authors, comprehend, under
the name of the Law Nations, only certain maxims, and
cuftoms, that have taken place between different nations,
and become obligatory, with refpe@ to them, by their
mutual confent. Thi§'is to confine, within very narrow
bounds, a law {6 extenfive in its own nature, and in which
the whole human race are fo intimately concerned ; and
thus they at the fame time degrade it, by miftaking its
true origin.
« The Law of Nations is certainly a natural law, fince
the Law of Nations is not lefs obligatory with refpeét to
« ftates, or to men united in political fociety, than to in-
dividuals. But to form an exact knowledge of this law,
- it 1s not fufficient to know, what the Law of Nature pre-
fcribes to the individuals of the human race. The ap-
plication of a rule to various fubjets can no otherwife be
made, but in a manner agreeable to the nature of each
fubjeét; whence there refults a natural Law of Nations as
a particular {cience, confifting in a juft and rational ap-
- plication of the Law of Nature to the affairs and condu&
of nations and {overeign princes. All thofe treaties, there-
fore, in which the Law of Nations is- blended and con-
founded with the ordinary Law of Nature, are incapable
of conveying a diftinét idea, a folid knowledge of the
facred I.aw of Nations. '
The Romans have often confounded the Law of Na-
tions with the Law of Nature ; calling the La\y of Nations
(Fus Gentium) the Law of Nature, as being general-
ly. acknowledged and adopted by all polite nations *.
We know the definitions given by the emperor Juftiman

‘c vero hoc Tolum natur?, id eft, jure gentivm, &e. Cicer. de Offc. Lib. M.
az of
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of the Law of Nature, the Law of Nations, and the
Civil Taw.  The Law of Nature, fays he, is that which
nature teaches to all animals * : thus he defines the Law of
Nature 1n the moft extenfive fenfe, and not the Law of
Nature peculiar to man, that flows from his ratiohal as

~well as from his animal nature. The Givil Law, that

emperor adds, is thai which each nation bas ¢ftablifbed for *
itfelfy and is proper to each fate or civil- fociery. Andgtbat
law, which natural reafon bas ¢ftablifbed among all mankind,
and is equally obferved by all peeple, is called the Law of Na-
tions, as being @ Law which all nations follow+. In the
follewing paragraph, the emperor feems to approach
nearer to the {enfe we have at prefent given to this term.
The Law of Nations, {ays he, is common to the whele bu-"
man race.  The exigencies and neceffities of mankind bavé in-
duced all nations to conftitute certein rules of right.  For
wars bhave arifen, and produced captivity and Jervitude, which
ére contrary lo the Law of Nature Jince originally, and by
2he Law of Nature, all men were born free 1. But what
he adds, that almoft all contradls, thofe of buying and
felling, of hire, partnerfhip, trufty, and an infinite num-
ber of others, owe their origin to this law of nations::
this, I fay, proves, that Juftinian only thought, that, age+
cording to the ftate and fituations in which men are
placed, righr reafon has diftated to them certain maxims
of eguity, fo founded on the nature of things, that the
have been acknowledged and admitted by all. This is ftll
no more than the Law of Nature, fuitable to all mankind.
The Romans, however, acknowledged a law obliga-
tory 1o nations with refpect to each other, and to this law
they referred that of embaflies. They had alfo their «
Fecial Law, which was nothing more than the Law of
Nations with refpect to public treaties, and particularly to
war.  'The fecials were the interpreters, the guardians,
and in fome fort the priefts of the public faith §.
s ¥

The
*

* Jus naturale eft, quod natura omnia animalia docuit.  Inpir. Lib. T. Tit. 10.

+ Quod quifque p pulus ipfc fibi jus conftituit, id ipfius proprium civiratis ft,
yocaturque jus civile, quafi jus proprium ipfius civitatis: quod ‘vero naturalis
Tato inter amaes homines conftituit, id apud ommes perzque cuftoditur, voca-
turque jus gentium, quafi quo jure omnes gentes utantur. © Jhid. §I. .

1 usautem genciunt omni humaano generi commune eft, nam ufy exigente &
humanis n:c: fitarbus, gentes humana jura quadam fibi conflituerint. Bella
etenim orta {unt ‘& cap:ivirares fequntz, & fervirutes, qu funt naturali juri con-
trariz, urs enim naturali omnes homines ab initio liberi nafcebantur. Jid § 2

§ Feciales, qued fidei publice inter populos pracerant: nam per hos Asbat, ut

juftum



" The moderns generally agree to confine the Law of
Nations to the juft regulations which cught to {ubfft be-
tween nations or fovereign ftates. They differ only in
the,idea they entertain of the origin of thefe regulations,
and the foundations upen which they are eftablithed,
The celebrated Grotius underftands, by the Law of Na-
tions, a' law eftablifhed by the common confent of the
" people, and he thus diftinguifhes it from the Law of
Nature: ¢ When feveral perfons, in various times and
< places,-maintain the fame thing as certain ; this ought
“« to be referred to a general caufe. Now in queftions
¢ of this kind, the caufe can‘only be attributed to the
«¢ one or the other of thefe two, either a juft confequence
¢« drawn from natural’ principles, or an univerfal con-
« fent. The frlt difcovers to us the Law of Nature,
<« and the other the Law of Nations *.”
It appears, from many paffages in his excellent work,
* that this great man had a glimpfe of the truth: but as
he broke up the land, if I may be allowed the expref-
fion, and inveftigated am importanr fubject, much ne-
glected before his time, it is not furprizing that his mind,
overcharged by an immenfe variety of objeéts and cita-
tions which entered into his plan, he could not always
acquire thofe diftinét ideas fo neceflary in the fciences.
Perfuaded that nations, or fovereign powess, are fubjected-
to the authority of the Law of Nature, the obfervation
» of which he fo frequently recommends to them; this
learned man, in fa&, acknowledged a natural Law of
Nations, which he fomewhere call the internal Law of
Nations; and perhaps it will appear that he differed
from us; only in his terms. But we have already obferv-
ed, that in order to form this natural Law of Nations, it
is not fufficient, fimply to apply to nations, what the Law
of Nature decides in regard to individuals. And befides,
Grotius, by his very diftin&tion, and in affecting to give
the name of the Lew of Nations only to maxims eita-
blithed by the confent of the people, feems to intimate,
that fovereigns, with refpe to each other, can only prefs
the obfervation of thefe laft maxims, referving the -

~

juftum conciperetur bellum (& indede fitum) & ut feedere fides pac’s conflitueretur.
Ex his mittebant, antequam conciperetur, qui res repeterent: & per hos etiam

nunc fit feedus.  Fasro de Ling. Lat, Lib. 1V. 2L i
. D: Fure Beli &5 Pacis, tranflated by Barbeyrac; Preliminary Difcourfe, § 41~
i 2 qin : teriidl
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ternal law for the dire€tion of their. own confciences. . If
therefore from the idea‘that political & ICties OF, nation;
live, with refpect to each other, in a reciprocal independ-
ence in the {tate of nature, and that they arc_;fub;cé}, as
political bodies, -to the Law of Nature, Grotius' had
moreover confidered, that the law ought to bq..applx_c:d to -
thefe new fubjets, in a manner fuitable to their nggurg,{ :
this judicious author would have acknowledged, without
difficulty, that the natural Law of Nations is a particular
{cience; that by this law is produced even an external
obligation between nations, independently of their voli-
tion; and that the confent of different ftates is only. the
foundation and fousce of a kind of particular law, called
the Arbitrary Law of Natigns.  «
- Hobbes, in a work wherein he difcovers great abili-
ties, notwith{tanding his paradoxes and deteftable max-
ims : Hobbes, I fay, was, I believe,s?t}xe firlt who gave
a diftindt, though imperfe&, idea of the Law of Nations.«
He divides the Law of Nature, into that of wman, and that
of flates; and this laft, according to him, is what is com-
monaly called the Law of Nations. - $e maxims, he add$
of each of thefe laws are precifely the fame ; but as fiates in
Jome meafure acquire perfonal property, the. jame law that is
termed natural, when we [peak of the duties of individuals, is
called the Law of Nations, when applied ta the entire bodies'
of a flate or nation®. This author has well obferved, that
the Law of Nations 15 the Law of Nature applied to
ftates or pations. But we fhall fee in the courfe of this
work, that he is miftaken in imagining, that the Law of
Nature can {uffer no neceffary change in this application 3
_from whence he has concluded, that the maxims of: the
Law of Nature, and thofe of the Law of Nations, are
precifely the fame, ‘ i
Puffendorff declares, zhat be Jubferibes abfolutely o this
spinion ¢fpoufed by Hobbes+. He has not therefore treated
feparately of the Law of Nations; but has every where
united it with the Law of Nature, properly fo called,

¥

* Rurfus (Zex) Notwralic dividi poteft in naturalem hominum, q\;z,fola ob=
tinuit dici Zex Nature, & naturalem civitatun, quz dici poteft Lex Gentium vulgo
autem Sus Gentiury appellatur, Prazcepta utrinfque eadem funt: fed quia civi=
tates femel inftitutz induunt proprictates heminam perfonales, lex quam loguentes.
de hominum fingulorum officio rafurafen dicimus, applicata totis civitatibus, na~
tionibus, five gontibus vocatur us Gentivne. Do CivsC. X1V § 4

¢ FPuffendoct’s Law of Nature and Nations, L. C. ;i §z

7 _ ~ Barbeyrac,
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- Barbeyrac, the tranflator and corr :
tius and Puffendorf; has approached much nearer to 2 juft
idea of the Law of Nations.' “Though the work is in
every body’s hands, T fhall here, for the ‘convenience of
the reader; tranfcribe the note of that learned tranflator
of Grotius’s Law of War and Peace, Book 1. Chap. I.

;5 14; Note 3. I confefs, fays he, that there are laws

% gommon to all nations or affairs, which ought to be
¢ obferved by every nation with refpect to -each other;
¢« and if people call this the Law of Nations, they may
< do fo with great propriety. But the confent of dif-
« ferent people is not the fowadation of thofe obliga-
¢ tions, by which they are bound to obferve thofe laws,and
¢ therefore cannot take place here in any manner, the
« principles and obligations of fuch a law, are in fact
<« the fame as thofe of the Law of Nature, properly fo
« called: all the difference confifts in the application
* made of it, varied a little on account of the difference
¢ that fometimes fubfift in the manner in which focieties
& difcharge their affairs with refpect to each other.”
The author we have juft quoted has well obferved, that
the rules and deciffions of the Law of Nature cannot
be applied merely and fimply to fovereign ftates, and
that they muft neceffarily fuffer fome changes according
to' the nature of the new fubjeéts to which they are ap-
plied.. But it does not appear that he has feen the full
extent of this idea, fince he feems not to approve of
treating the Law of Nations feparately from the Law of
Nature, as it “relates to individuals. He only praifes
Budzus’s method, faying, ¢ that that author had reafon
¢ to thew, (in his Elementa Philyf. Prafi.) after parti-

¢ cularly treating of the Law of Nature, the application.

¢ that may be made of it, in relation to nations with
« refpect to each other; fo far, atleaft, as things may

. < permit or require *.” = This was placing 1t upon a

good footing.  But it required more profound reflection,
and more extenfive views, in order to conceive the idea
of a fyftem of the Law of Nature, that was thus the
law of fovereigns and of ‘nations; to preceive the utility
of fuch a work, and efpecially to be the firft to execute
® Note 2 on Puffendorf’s Law of Nature and Nations, Book TL Chap. 1IL § 23.

T have not been able to procure Bud=zns's,work from which I fufpect that Bar-
Beyrac has derived thisidea of Law of Nations. Thi
1S
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This glory was refefved for the baron de. Wolfius:
That great philofopher: faw that the application of the

"Law of Nature to nations in a body, or to ftates, modi-

fied by the nature of the fubjedts, could not be made
with precifion, with clearnefs” and folidity, without the
affiftance of general principles, and the leading opinions
that ought to regulate them ; that it is by the means o
thefe principles alone, that we can evidently fhew how,
in virtue of the Law of Nature itfelf, the decifions of
that law, with refpet to individuals, ought to be changed
and modified, when they are applied to ftates or political
focieties, and to form this a natural and neceffary law of
nations *: whence he has concluded, ‘that it was requifite
to form a particular fyftem of the Law of Nations; and
he has happily executed it. But it is juft we fhould here
infert what Wolfius himfelf has faid in his Preface.
“ Nations, fags he +, among themfelves, acknowledge
no other law than that which Nature herfelf has efta-
blithed; it will therefore perhaps appear fuperfluots
to give a treatife on the Law of Nations diftinct from
¢ the Law of Nature. But thofe who think thus, have
¢ not fufficiently ftudied the fubje&. Nations, it is true,
can only be confidered as fo many particular perfons,
living together in the ftate of nature; and for that
reafon, we ought to apply to them all the duties dnd
rights which nature prefcribes to, and lays upon man-
kind, as they are born naturally free, and are only
bound to each other by the fingle knot Nature herfeif
has tied. The law which arifes from this application,
and the obligation refulting from it, proceed from' that
immutable law founded on the nature of man; and in
this manner the Law of Nations certainly belongs to
¢ the Law of Nature: it is therefore called the natural
«“ Law of Nations, with refpeét to its origin; and the
neceflary law, in relation to its obligatory force. 'This -
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* 1f it was not more proper to abridge,
take advantages of nations already formed and efablithed in the minds of men :
if, ¥ fay, from all thefe reafons, it was not more convenient to fuppofe here, the
knowledge of the ordinary Law of Nature, in order to apply it to Ib\'efcignﬁaics;
inftead of fpeaking of that application, it would be more exad to fay, that as the
Law of Nature, properly fo called, is the natural law of man, founded on his

nature, the natural Law of Nations is the natural lasy of political focieties, founded.
on the nature of thofe focietics. But as thefe two methods return to the fame
fuurce, 1 have preferred the fhorteft.  The Law of Nature having been largely
treited of, it is thorter to make {fimply the rational application of it to nations.

T A mation is here a fovereign ftate, an independent political focicty.

8 € law

in order to avoid repetitions, and to

<
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“ law is common to all nations; and that which does not
« refpect it in its aéltions, violates a law common ro all
"~ pedplei ik (e S 0 of s A

“ But nations, or fovereign ftates, being moral per-
« fons, fubject to the obligations and laws refulting, in
« virtue of the Law of Nature, from the a& of affocia-
“ fon, which has formed the political body; the nature
¢ and effence of thefe moral perfons neceffarily differ in
« many refpets, from the nature and effence of phyfical
¢ individuals, or the men of whom they are compofed.
« When therefore we would apply to nations, the duties
¢ -which the Law of Nature prefcribes to each man in
¢« particular, and the rights it attributes to him in order
« that he may fulfil his duties; thefe rights and ‘thefe
 duties being no other than what are agreeable to the
‘ nature of the fubjeéts, they muft neceffarily fuffer, in
«¢ the application, a change fuitable to the new fubjeéts to
“ which they are applied. We thus fee, that the Law
“ of Nations does not in every thing remain the fame as
“ the Law of Nature, regulating the aétions of indivi-
‘. duals. 'Why then may it not be treated of feparately,
‘ as a law proper to nations?”’

Being myfelf convinced of the utility of fuch a work,
I waited with impatience for that publithed by M. Wol-
fius, and as foon as it appeared, formed the defign of
facilitating, for the advantage of a greater number of
readers, the knowledge of the greatidea it prefents.. The
treatife .wrote by the philofopher of Halle, on the Law of
Nations, is dependent on all thofe of the fame author on
the philofophy of the Law of Nature: In order to read
and underftand it, it is neceffary to have ftudied fixteen
or feventeen volumes in quarto which preceded it
Befides, it is written in the method, and even in the form
of geometrical works: obftacles which render it almoft
ufelefs to the perfons to whom the knowledge, and the
talte of the true principles of the Law. of Nations, are
moft important and moft defirable. 1 thought at firft
that1 thould have had nothing farther to do, than detach-
ing this treatife from his entire fyftem, by rendering it
independent of every thing M. Wolfius had faid before,
and cloathing it in a more agreeable form, more proper
to afford it a reception in the polite world. I made {ome
attempts to do this; but I foon found, that if I would

: procure
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procure readers from that order of perfons for wlmm
defigned to write; and produce any advantage from it,
ought to forma very different work from that I had be-
fore in my eye, and to begin my labours aggin. Tﬁ
method M. Wolfius has followed, has fpread a drynefs
through his book, and has in many refpets rendered it
incomplete. The fubjects are difperfed through 1t in Y
manner that gives great fatigue to the attention; and l:g
the author has treated of the public univerfal law, in his
Law of Nature, he frequently contents himfelf with
referring to it, when in the Law of Nations he fpeaks of
the duties of a nation towards itfelf. fe el

I have therefore confined myfelf to drawing from M.
Wolfius’s work what I found beft, efpecially with refpeét
to definitions and general principles; but I have made ufe
of choice n drawing them from this fource, and have
accommodated to my plan the materials T have taken
from thence. Thofe who have read M. Wolfius’s treas
tifes of the Law of Nature, and the Law of Nations,
will fee what advantage I have made of them, HadI
_every where pointed out what I have borrowed, my
pages would have been crouded with citations equally
‘ufelefs and difagrecable to the reader. It is better to
acknowledge here, once for all, the obligations I am
under to this great mafter. Though my work, as thofe
will fee who give themfelves the trouble to make the
compasifon, be very different from his, I confefs that T
fhould never have had the affurance to enter into fo vaft
a field, if the celebrated philolopher of Halle had not
lxinz;:ched before me, and offered me the advantage of his

ghr. - , ’

_ 1 have however fometimes left my guide, and oppofed
his fentiments : and fhall here give feveral examples of it.
M. Wolfius, drawn away, perhaps, by a croud of writers,
adopts feveral propofitions* to treat of the nature of
patr_iﬂwnial kingdoms, without rejecting or contradi&ing
fentiments {o injurious to mankind. I do not even admit.
of denomination, which I find equally thocking, impro-
per, and dangerous, both in its effects, and in the im-
preflions it may give to fovereigns; ‘and in this, T flatter.
myfelf, I fhall obtain the fuffrage of every man who has’
the reafon and fentiments of a true citizen.

¢ In the VIIIth Part of the Law of Nature, and in the Law of Nations.
M. Wol-
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M. Wolfius determines (Fus Gent. § 878.) that we are
naturally allowed to  make ufe of poifoned arms in war.
This decifion fhocks me, and I am forty to find it in the
work of fo great a:man, Happily. for the human race, it
1s notdifficult to fhew the contrary, even from M. Wel-
fius’s principles themfelves. What I have faid on this
fubject may be feen in Book III. § 156. ‘

From the beginning of my werk, it will be found thar
I differ entirely from M. Wolfius, in the manner of
eftablifhing the foundations of that fpecies-of the Law of
Nations, which we call Poluntary. M. Wolfius deduces
| theidea from a kind of grand Republic ( Givitatis Maxime)
inftituted by Nature herfclf, and of which all the nations
of the world are members. According to him, the 75-
luntary Law of Nations would refemble the civil law of
i that grand Republic, Thisidea does not fatisfy me; and I.

do not find the fiction of fuch a republic, either very juft, or
folid enough to deduce the rule of a Law of Nations
univerfally and  neceflarily admitted among fovereign
ftates. I acknowledge no other natural fociety among
nations than that which nature has eftablithed among all
men, It is effential to all civil fociety (Civitatis) that
each member has given up his right to the body of the
fociety, and that it has an authority of commanding all
the members, of giving them laws, and of conftraining
thofe who refufe to obey. Nothing like this can be con-
ceived or fuppofed .to, fubfift between nations. : Fach
fovereign ftate pretends to be, and actually is, independ-
ent of all others., They ought all, according to M. Wol-
flus himfelf, to be confidered as fo many individuals who
live together in the ftate of Nature, and acknowledge no
other laws but thofe of Nature, or of her author. Now
nature eftablithed a general {ociety among all men when
the laid them under an abfolute neceffity of the fuccours
of thofe in their own likenefs, inorder 1o live like men ;
. but fhe has not exprefsly impofed upon them the obliga-
tion of uniting in civil fociety, properly fo called; and if
all followed the laws of this good mother, their being
fubjet to civil fociety, would be of no ufe. ’Tis true,
men being far from voluntarily obferving the rules of the
Law of Nature, they have had recourfe to a political
aflociation, as the only proper remedy againft the
_ deprayity of the multitude, as the only means of _fccurigg
: : the

7
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- much lefs, that the has prefcribed it. Individuals are |
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the eftates of the ‘good, and of reftraining the wickeds
and the Law of Nature itfelf approves of this eftabli
ment., Butit is eafy to perceive, that a civil fociety |
tween nations is not fo neceffary. as between individuals,
We cannot then fay that nature equally recommends ;:g
0
made, and are capable of doing fo little by‘therhifél'v'ejéi
that they can fearcely fubfift without the fuccours and
laws of civil fociety. That as {foon as a confiderable
number of them are united under the fame government
they find themfelves able to fupply moft of their wants,
and the fuccours of other political {ocieties are not fo necef=
fary to them as that of individuals is to an individual. Thefe
focieties have fill, it is true, powerful motives for carrying
on a communication and commerce with each other, and
they are even obliged to it; for no man can, without good
reafon, refufe afliftance to another man. But the Law of
Nature may fuffice to regulate this commerce, and this
correfpondence.  States conduct themfelves in a different
manner from individuals. It is not commonly the caprice
or blind impetuofity of a fingle perfon that forms the refo-
lutions, and determines the fteps of the public : they are
carried on with more deliberation and circumfpection :
and, on difficult or important occafions, they arrange them-
felves, and enter into rules, by means of treaties. Let
us add, that independence is ever neceflary to each flate,
in order that it may difcharge what it owes to itfelf and to
the citizens, and condu¢t itfelf in the moft convenient
manner. Once more, it is fufficient that nations conform
to what is required of them by the natural and general fo-
ciety, eftablifhed among all mankind. - s
But, fays M. Wolfius, the rigour of this law of nature
cannot be always followed in the commerce and fociety
of nations ; changes muft be made in it, which you can
only deduce from this idea of 4 kind of grand republic of
nations, whofe laws, dictated by found reafon, and founded
on neceflity, will regulate thofe changes to be made in
the natural and neceffary Law of Nations, as the civil laws
determine thofe that thould be made in a ftate, in relation
to the natural laws of individuals. 1 do not perceive the
neceflity of this confequence; and 1 dare promife myfelf
to thew in this work, that all the modifications, reftric-
tions, and, in 2 word, all the changes neceffary to be in-
tra-






